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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEVON CANNON, :
Plaintiff, ) CIVIL ACTION

V.
POLICE OFFICER AARONWILLISet al., No. 14-5388
Defendants. ;
MEMORANDUM
PRATTER, J. AuGUST19,2016

l. INTRODUCTION

Devon Cannon encountered Philadelplabge officers in December 2012. This lawsuit,
in which Mr. Cannon alleges that his constitutional rights were violatethatide was the
victim of various state tort$ollowed. He sought to pursuthe Cityand County of Philadelphia,
formerPhiladelphia Blice Commissioner Charles Ramsey, Philadelphia Police Officer Aaron
Willis, and two “John DoePhiladelphia Police OfficersBy Order dated December 30, 2014,
the Court dismissed all counts against the City and County of Philadelphia and Gmmenis
Ransey. Officer Willis now seekssummary judgment on the remaining counts.
. FACTUAL BACKGROUND

Mr. Cannonwas arrested fadisorderly conduct in the parking lot a hardware store
Mr. Cannon and Officer Willislescribed theiaccounts of the incident duririgeir respective
depositions. Mr. Cannarlaimsthat Officer Willis followed him and a friend\ndre Myersas
they drove to the parking lot from several blocks away. Mr. Cannon and Mr. Myers both noticed
the police car following them. Once Mr. Cannon parked his car inattvare storparking
lot, he and Mr. Myers got owff the car andtarted walking towards trentractorsentrancdo

the store. Upon realizing that Officer Willis’s police car had entered thengdditibehind
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them, Mr. Cannoturned towards Officer Willis’s car and yelled at Officer Willis that heusdho
come in and shop if he was so interested in followiegtwo men Officer Willis then sped

towards the entrance to the store in his car and began yelling curse words and honstynisobic

at Mr. Cannon. Mr. Cannon yelled back, and Officer Willis told Mr. Cannon to put his hands on
the hood of the police car. At his deposition, Mr. Cannon admitted to saying to Officer Willis
“What kind of asshole are you?” and “You’re an asshole. You're a fucking asshoteMygrs
testified at Mr. Cannon’s criminal trial that Mr. Cannon responded to OfficersWitjuestion,

“What did you say?” by stating, “What you a fucking homo? You must be a fuckingtfagg

You are following us.” However, Mr. Cannon testified that Officer Willis weesfirst person to

use homophobic slurs during the altercation.

Officer Willis thenfrisked Mr. Cannon, handcuffed him, and placed him undesta
OnceMr. Cannon had been placed in the back seat of the palip@fficer Willis called for
backup, and drove over to where Mr. Cannon had parked his war other officers aived, and
the threeofficersthensearched Mr. Cannon'’s car, without his consent, three times. The officers
found Mr. Cannon’s driver’s license and the pink slip to his car.

Mr. Cannorclaimsthat he had $800 dollars in cash in his aad that he saw the officers
at one point hand something off to each othat,thathe could not make out exactly what it
was. He further testified that upon returning to his car after being bookedpatitteestation,
the $800 wasnissing When asked how he came to possess the $800, Mr. Cstiaexh that the
money came from unemployment benefits. When pressed as to how he physicalbdabia
money, he testified that he used a debit card to withdraw eight $100 bills from an ATM. Mr
Cannon could not remember from which ATM he withdrew the moaeg claimed that he

might have had to withdraw the money in multiple transactidms.Cannon did not provide any



corroborating evidence of the withdrawal of the money, such as a receipt fromherA
testimony from any other witness that he idideed have the money in his car before the
incident.

Officer Willis, on the other hand, testified that he did not follow Mr. Cannon to the
hardware storparking lot. Instead, hestified that havas filling out paperwork while parked
in the parking lot when he heard Mr. Cannon yelling and saw him waving his armser Offic
Willis, believing Mr. Cannon was perhaps in need of assistance, sped over to wherambn Ca
was walking. He testified that, upon arrival at the entrance to the store, Mr. Cagaon be
yelling vulgaritiesat him, including racial slurs. Officer Willis then instructed Mr. Cannon to
stop yelling and to calm down. When Mr. Cannon did not €dfiicer Willis instructed Mr.
Cannon to put his hands on the hood of the police car and conducted &fnskMr. Cannon
refused to calm down and stop shouti@dficer Willis arrested him After placing Mr. Cannon
under arrest, Officer Willis testified that he then turned aroundatided a crowd gathering
around thecontractes’ entrance to the store. Officer Willis then placed Mr. Cannon in the back
seat otthe police car and asked Mr. Cannon for his name. When Mr. Cannon provided a false
name, Officer Willis asked for identification. Mr. Cannon gave his real name anithgtids
photo ID was in his car. Officer Willis drove across the parking lot to wher€&hnon'’s car
was parked and called for backup. When two additional officers arrived, the ofieeched
through Mr. Cannon’s car for his ID. Eventyahey found his ID and the pink slip for his car.
Officer Willis did not remember the exact location witkinie carwherethe officers found the
ID.

In addition to the deposition testimony of Mr. Cannon and Officer Willis, the record

contains surveillance video footage which depicts the incident from various antilesparking



lot. Unfortunately, the video sheds little light on the factual disputes between théidepos
testimony of Mr. Cannon and Officer Willis. While the video does not depict amddorming
around the two individuals during the incident, Offigéillis testified that the crowd had formed
just inside the entrance to the store, an area which is not covered by the tawbleh the
surveillance cameras were positioned. Furthermdnge Wfficer Willis concedes that the
surveillance video shows an object being passed from one officer to another, the video is not
clear enough to identify the objedDfficer Willis testified that the object he was given by the
other officer was the sef keys to Mr. Cannon’s car, not money.

At Mr. Cannon’snitial criminal proceedingiVir. Myerstestifiedthat Mr. Cannon had
yelledvulgarities and homophobic sluas Officer Willis. Mr. Cannon was found guiltyDuring
that initial proceeding, Mr. Cannon attempted to play the surveillance video, howeda, ot
have the proper equipment. In making his ruling, the presjddgg stated:

Mr. Cannon, | think clearly you are going to need that video, if you want to

appeal this. 1 am going to find you guilty. You can bring the video and you need

to advise the Commonwealth and give them a copy beforehand and then maybe

that will straighten it out. But as of now, | am finding you guilty and fining you

$100 pls costs.

Def's Br. Ex. 3. Mr. Cannon attached a criminal docket sheet to his response to ting pendi
motion which reflects that he was found not guilty deanovadrial; however he did not
produce the transcrifitom that proceeding
[I1.  LEGAL STANDARD
Summary judgment is appropriatié the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter’oF&v R. Civ. P.

56(a). Anissue is “genuine” if the evidence is such that a reasonable jury could nettdlitia



for the non-moving partyAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A factual
dispute is “material” if it might affect the outcome of the case under govermngdda

A party seeking summgjudgment always bears the initial responsibility for informing
the district court of the basis for its motion and identifying those portions ofdbedrthat it
believes demonstrate the absence of a genuine issue of materi@ldbtex Corp. v. Cagtt,
477 U.S. 317, 323 (1986). Where the non-moving party bears the burden of proof on a particular
issue at trial, the moving party’s initial burden can be met simply by “showititat is,
pointing out to the district courtthat there is an absenckevidence to support the nonmoving
party’s case.”ld. at 325. Summary judgment is appropriate if the non-moving party fails to
rebut by making a factual showing “sufficient to establish the existenceebément essential to
that party’s case, andhavhich that party will bear the burden of proof at tridd’ at 322.
Under Rule 56, the Court must view the evidence presented in the motion in the light most
favorable to the opposing partidnderson477 U.S. at 255.
V.  DiscussiON

In his nmotion, Officer Willis seeks summary judgment as to the following claims: (1) 8
1983 claims based on violations of the Fourth Amendment; (2) 8 1983 claim based on a violation
of the First Amendment; (3) 8983 claim based on a violation of the Equal Protection Clause of
the Fourteenth Amendment; (4) assault; (5) false arrest and false imprisoréneréntional
infliction of emotional distress; (7) malicious prosecution; (8) abuse of prd®@sonversion;
and (10) civil conspiracySeveral of thee claims have been withdrawn by Mr. CanhdFfhe

Court will now address the remaining claims.

! Plaintiff's counsel agreed to withdraw Count 6 (equal protection claim) during Mr.
Cannon’s deposition. During oral argumbetd onthis motion, counsel withdrew Count 7
(assault) andCount 9 (intentional infliction of emotional distress).



A. Fourth Amendment Claimsand StateLaw Tort Claimsfor False Arrest,
False Imprisonment, and Malicious Prosecution

Officer Willis argues thaMr. Cannon’s § 1988laimsbased on violations of the Fourth
Amendment and his state law claims for false arrest, false imprisonment, and malicious
prosecution all must fail because probable cause existed for the arrestGdrivion. Indeed,
for Mr. Cannon to prevail on any of these claims, he must demonstrate a lack of probsble ca
for the police actionsSeeClifton v. Borough of Eddyston824 F. Supp. 2d 617, 623 (E.D. Pa.
2011)(stating that “[a]n arrest is lawful under the Fourth Amendment only if itdpasted by
probable cause”Xarkut v. Target Corp.453 F. Supp. 2d 874, 879 (E.D. Pa. 20@&icating
that state law claims for false arrest, false imprisonment, and malicious praseace
unsuccessful without a showing of a lack of probable cause).

As an initial matter, Officer Willis argues thiie fact that Mr. Cannon was actually
found guilty of disorderly conduct means that probable cause for his arrest andifivasec
necessarily existed. Although Officer Willis does not identify it as shéhargument invokes
the theory of issue preclusiorbecause another court has already determined that probable cause
existed for the arrest of Mr. Cannon, this Court is precluded from determiningdbabje
cause did not exist. The argumensasnewhat complicated, however, by the fact thatde a
novotrial, Mr. Cannon was found not guilty of the offense.

Such a situation raises a conflict between the authority relating to Mr. Carfh@883

claims based on violations of the Fourth Amendmentesmdtatdaw claims. In conjunction

2 Count 2 of Mr. Cannon’s Complaint alleges that the entire incident, including the
seizure of Mr. Cannon and the search of his car, constitutes a violation of the Fourth and
Fourteenth Amendment©fficer Willis’s motion fails to address any of Mr. Camm® claims
related to the search of his car. Thus, the claims in Count 2, to the extentdtesyoréhe
allegedly illegal search of Mr. Cannon’s care not at issue inigymotion and will proceed to
trial.



with the Restatemeriecond) of Torts 8 667, various states have developed a common law
presumption whet®y any conviction of a crime conclusively establishes the existence of
probable cause, even if the conviction is subsequently overtugesdHeck v. Humphreyl12

U.S. 477, 486 n.4 (1994)The Third Circuit Court of Appeals has ruled that such a presumption
does not apply to 8983 actions Montgomery v. De Simon&59 F.3d 120, 125 (3d Cir. 1998).
Therefore, the fact that Mr. Cannon was originally found guilty of disorderiguct is not
conclusive as to the probable cause analysis under his § 1983 claims, and the Court mast analyz
whether probable cause existedhis arrest See id.By thesame token, of course, the fact that
Mr. Cannon was found not guilty at te novadrial does not mean there was no probable cause
for the police actionSeeGorman v. Bail 947 F. Supp. 2d 509, 518 (E.D. Pa. 2Q&8)ng

Wright v. City of Philadelphigd09 F.3d 595, 602 (3d Cir. 200RestatemeniSecond) ofl orts

§ 66712).

The law isless settlecs to Mr. Cannon’s stalaw claims for false arrest, false
imprisonment, and malicious prosecution. “The Pennsylvania Supreme Court has appatently
determined what preclusive effect should be given to a conviction that was lateirogdrin a
subsequent malicious prosecution suMobsley v. Wilson102 F.3d 85, 92 (3d Cir. 1996).
Intermediate appellate courts in Pennsylvania have been inconsistentrmg eatilisuch a
situation. CompareMcGriff v. Vidovich 699 A.2d 797, 800 (Pa. Commw. Ct. 1997) (concluding
that “probable cause is conclusively established to exist at thehiearest was made when
there is a guilty plea or conviction'’gnd Cosmas v. Bloomingdales Br&60 A.2d 83, 86 n.2
(Pa. Super. Ct. 19953tatingthat “even if [a] conviction is later overturned, it is conclusive
proof of the existence of probable cause, unless the convicted party can show fraed or ot

undue influences at work in the conviction proceedinggit)) Cap v. K-Mart Disc. Stores, Inc.



515 A.2d 52, 54 (Pa. Super. Ct. 1986) (ruling that an initial conviction before a justice of the
peace which wasubsequently overturned was not conclusive #sa@robable cause analysis
on the plaintiff’'s malicious prosecution claim). Even colikis McGriff andCosmaswhich
have concluded that an overturned conviction necessarily establishes @dhaghave
acknowledgeckxceptions to this harsh rule, allowing the plaintiff the opportunity to show that
the conviction resulted from fraud or undue influenSeeCosmas660 A.2d at 86 n.2 (allowing
for the presumption to be rebutted by a showing of fraud or undue influeResfjatement
(Second) of Torts 8§ 667(1) (stating that a conviction, even if subsequently overturned,
conclusively establishes probable cause “unless the conviction was obtaineadbyefrary or
other corrupt means”). Other courts have alluded to an exception if the plaintiffaxanhat
the conviction stemmed from a clear mistake or error of &eeHeck 512 U.Sat486 n.4
(noting that in jurisdictions that developed the conclusive presumption, “early on it was
recognized that there must be exceptions to the rule in cases involvingstanaes such as
fraud, perjury, or mistake of law”"Montgomeryl59 F.3d at 127 (Roth, J., dissenting) (opining
that the common law presumption should apply to § 1983 claims but recognizing that under the
common law rule, an overturned conviction is dispositive proof of probable cause “unlgss [that
conviction iscontrary to established laar has been obtained by fraud, perjury or other corrupt
means” (emphasis added))

In Mosley theplaintiff brought 81983 claims and a staeav malicious prosecution
claim against a police officer following an arre$02 F.3d at 87. Althougthe plaintiff was
initially convicted by a jury, his conviction was overturned on appeal due to improper
communications between a witness for the prosecution and th@japerson Id. at 88. After

noting the split in the decisions from Pennsylvaniatsrmediate appellate courts, the court held



that even if Pennsylvania were to adopt the rule fikefsriff andCosmasthe district court still
erred in denying the plaintiff the opportunity to litigate the issue of whetlobable cause
existed. Id. at 94. In so holding the court stressed the importance of examiningethgson for
the reversal othe plaintiff's conviction, and concluded that the improper communication
between the defense withess and the foreperson was the type of “undue infiatarced to in
Cosmasand the Restatementd. at 9293.

Similarly, inCohen v. PrattNo. CIV.A. 09-604, 2011 WL 5075082 (E.D. Pa. Oct. 26,
2011), the court found that summary judgmfenthe defendanin the plaintiff's statéaw
malicious prosecution claim was inappropriate when the plawsifinitially convicted, but had
his conviction overturned on appeddl. at *3. While the plaintiff was originally convicted of
knowing and intentional possession of a controlled substance, the conviction was overturned
because no evidence of a drug transaction was presented by the prosecution anditiespolaint
submitted evidence which called the arresting officer’s version of the ememtpuestion.ld.
Citing those two reasons for the reversal of the plaintiff's conviction, thé lcelgithat the
plaintiff had raised a genuine issue of material fact as to whether his tt@mwias procured by
fraud. Id.

Viewing the record in the light most favorable to Mr. Cannon, the Court concludes that
even if the Supreme Court of Pennsylvania were to adopt the rul€Closmasand the
Restatementylr. Cannon has presented evidence giving rise to a genuine di$podterial fact
as to whether his initial conviction fits within one of the exceptionbkatrule. While Mr.

Cannon has not provided any opinion or transcript from the procelegivgich his conviction
wasoverturned, he has produced evidence that he was in fact found not guiltgeniiso

trial, raising at least the possibility of a lack of probable calis@addition, like the plaintiff in



Cohen Mr. Cannon has produced evidence that contra@ifftser Willis’s version of the
events® Based a the record presented, including the transcript from the initial trial at which
Mr. Cannon was convictetithe Court concludes that summary judgment is not warranted as to
Mr. Cannon’sstate lawclaims for false arrest, false imprisonment, and malicious prosecution
solely based ohis initial conviction.

Having concluded that Officer Willisannot secursummary judgment solely based on
the fact that Mr. Cannon was initially convicted of disorderly conduct, the Coliriami
address Officer Willis’argument that, based on the record evidence, Mr. Cannon cannot
establish a lack of probable cause.

Probable cause exists when “the facts and circumstances within the arrestersoffi
knowledge are sufficient in themselves to warrant a reasonable person to belieredffense
has been or is being committed by the person to be arreisthte of Smith v. Marasc818
F.3d 497, 514 (3d Cir. 2003). When evaluatwitgether an officer had probable cause to arrest
the Court examineg$ot whether the person arrested in fact committed the offense but whether

the arresting officers had probable cause to believe the person arrested hétteciotimen

® A material factual dispute remainstasvhether Mr. Cannon'statementsaused or
unjustifiably risked a public disturbance. Mr. Cannon’s testimony that Offickis \degan the
shouting match and that Officer Willis parked his vehicle so as to block tratictigtir
contradicts Officer Wilk'’s testimony that Mr. Cannon was the instigator and the only one
shouting. Furthermore, the parties offer conflicting testimony as to wheetlvewd actually
gathered in front of the@re While the surveillance video does metcessarilyliscredit Qficer
Willis’s testimony, it at least suggests that a large crowd had not formed onit$iestore.

* The transcript of the proceeding during which Mr. Cannas initially found guilty
alsosupports the need for flexibility in the application of the presumption that an overturned
conviction nonethelessecessarily establishes probable cause. During that proceeding, Mr.
Cannon did nopresent the video surveillance evidence because he lacked tke guappment.
In finding Mr. Cannon guilty, the judge seemed to acknowledge a lack of firalist least
some ambivalen¢@advising Mr. Cannon that he would be able to present the video evidence at
his de novaappeal and stating thags of now | amfinding you guilty and fining you $100 plus
costs” (emphasis added).
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offense.” Dowling v. City of Philadelphia855 F.2d 136, 141 (3d Cir. 1988)robable cause is
generally a question for the jury, egn beappropriate at summary judgment if a reasonable
jury could not find a lack of probable causdontgomery 159 F.3d at 124.

Mr. Cannon was arresdfor disorderly conduct under 18 Pa. Cons. Stat. § 5503(A)(3),
which states®A person is guilty of disorderly conduct if, with intent to cause public
inconvenience, annoyance or alarm, or recklessly creating a risk thereaf, (& usesbscene
language, or makes an obscene gestue.”For the purposes of this statute, language is
“‘obscene” if it meets the test Miller v. California, 413 U.S. 15 (1973)Com. v. Bryner652
A.2d 909, 911 (Pa. Super. Ct. 1995). The test setstfmtguidelines for determining what
language constitutes obscenity as follows:

(a) whether “the average person, applying contemporary community standards”

would find that the work, taken as a whole, appeals to the prurient interest, (b)

whether the work depicts or describes, in a patently offensive way, sexual conduct

specifically defined by the applicable state law, and (c) whether the work, taken
as a whole, lacks serious literary, artistic, political, or scientific value.

Miller, 413 U.S. at 24Because the conduct in this case presents no literary, artistic, political or
scientific value the inquiry is “whether ‘the average person, applying contemporary community
standards,’” would find that the utterance [or] the gesture, in the contextadfcin@stances of

the case, appeal to the prurient interest and describe, in a patently offensigexuay conduct
specifically defined by the applicable state law€8m. v. Kelly 758 A.2d 1284, 1288 (Pa.

Super. Ct. 2000)Merely vulgar and offense&vlanguage does not necessarily constitute
obscenity if it is not of a sexual natur€lifton, 824 F. Supp. 2dt624. “Emphatic and vulgar
expressions of orediscontent with an officia$ actions, while distasteful to the ear and
offensive to the eg@re not—standng alone—‘'obscene’ . . . .United States v. McDermo®71

F. Supp. 939, 943 (E.D. Pa. 1997). In addition to the requirement that the words riviié¢ithe

11



test, whether “words or acts rise to the level of disorderly conduct hinges upon whesher t
cause or unjustifiably risk a public disturbanc€bdm. v. Hock728 A.2d 943, 946@a.1999).
Officer Willis argues that, based on Mr. Cannon’s admissions as well as the sworn
testimony ofMr. Myers probable cause existed to arrest Mr. Cannon. He citbsseadmitted
statementsarguing that the statements constitute record evidence that Mr. Cannon usad obsce
language(1) “What kind of asshole are youq2) “You're an asshole. You're a fuick
asshole,” an@3) “what you a fucking homo? You must be a fucking faggot. You are following
us.” Such language iassuredly vulgar and offensive. It is a regrettable commentary on
contemporary life to acknowledge — as much as this Court would hope nibtatiothere are
many in the community who barely even notice the utterance of such low language.
Accordingly, Mr. Cannon’s words do not absolutely qualify as obscenity undbfillbe test.
SeeClifton, 824 F. Supp. 2d at 624-25 (concluding that plaintiff did not use obscene language
whenshe stated to a police officer, “you asshole Eddystone mother-fucking dogie)y. W.
Norriton Twp, 545 F. Supp. 2d 480, 487 (E.D. Pa. 2008)ding that the plaintiff's statements,
“[s]he need f—inghelp!” and “[w]hat, the 4k word?” were disrespectful but not obscene);
Commonwealth. Kelly, 758 A.2d 1284, 1288 (Pa. Super. Ct. 2000) (holding that plaintiff who
said “[fluck you, asshole’ and gave the worker the ‘finger™ could not be ctewiof dsorderly
conduct). Indeed, Officer Willis offers no arguments that the curse words and homagisbic
used by Mr. Cannon were sexual in nature or that they would appeal to anyone’s prurient
interest. Rather Officer Willis asserts, in a conclusory fashion, that “the record is clear that

Plaintiff used obscene language in and around the entraftbe toardware storé Such an

®> The Court is not aware of the level of language used by people at this particular
hardware store, but assumes a regular clientele of parents accomparhédrby and others

12



assertion, unsupported by any caselaw, does not establish that a reasonabledunmytcoul
conclude that Officer Willisacked probable cause to searearrestMr. Cannon pursuant to 18
Pa. Cons. Stat. 8 5503(A)(3).

Consequentlypecausdt is conceivable thaa reasonable jury coufahd that Officer
Willis lackedprobable cause to arrest Mr. Cannon under 18 Pa. Cons. Stat. 8§ 5503D&)¢8)
Willis cannot secursummary judgment on Mr. Cannon'’s 8 1983 claims based on violations of
his Fourth Amendment rights or his state tort claims for false arrestifasisonment, and
malicious prosecutiof. Of course, Officer Willis would be given full opportunity to pursue the
same arguments at trial.

I Qualified Immunity

Even if probable cause was lackir@fficer Willis arguedMr. Cannon’s 8§ 1983 claims
for violations of the Fourth Amendment fakcause Officer Williss entitled to qualified
immunity. For Mr. Cannon to survive summary judgment, he bears the initial burdesvioigor
thatOfficer Willis not only violated his constitutional rights, khat heviolated a “clearly
established” righ Sherwood v. Mulvihi)l113 F.3d 396, 399 (3d Cir. 1997). Aright is clearly
established when “a reasonable official would understand that what he is doing Viwates
right.” McLaughlin v. Watsgr271 F.3d 566, 571 (3d Cir. 2001). Once a constitutional violation
is established, the court should consider whether the officer reasonably believehssvaere

legal under the circumstanceShowers v. Spanglet82 F.2d 165, 171 (3d Cir. 2000).

who ought to be able to shop without being inundated by foul language in the ordinary course of
commerce.

® In addition to Officer Willis's probable cause arguments failing becaubasrot
established tha reasonable jury woultecessarilgonclude thaMr. Cannon’s wordsvere
obscene, a material factual dispute remains as to whether Mr. Cannon’s woetkaraus
unjustifiably risked a public disturbanc8&een.4. Consequently, a jury must determine whether,
based on the facts presented at trial, Officeti$\lad probable cause to arrest Mr. Cannon for
disorderly conduct.

13



Officer Willis argues that, because Mr. Cannon atidito using vulgar language toward
Officer Willis, “there can be no legitimate dispute that a reasonable policeroffho knew
these facts would believe it was constitutionally permissible to place thenpender arrest.”
Def.’s Br. at 10. Unforturtaly for Officer Willis, the requirement under Pennsylvania law that
“obscene language” under 18 Pa. Cons. Stat. 8 5503(A)(3) meestlnaitlined irMiller is
again an obstacle, making a belief ttie curse words and homophobic slurs used by Mr.
Cannon qualified as obscenities under the statute pateatlyreasonable beliefAt the time of
the incident, under Pennsylvania law, a person could not be arrested for disorderly fmnduct
merely using vulgar or offensive language that is not sexual in nsédegee.g, Primrose v.
Mellott, No. CIV.A. 1:11-00835, 2012 WL 2321384, at *6 (M.D. Pa. June 19, 2012) (holding
that police officer was not entitled to qualified immunity after arresting the plaiottiéfsing
profane and vulgaahguage and documenting caselaw reflecting that an arrest for merely that
conduct was clearly established as unconstitutional).

Moreover, the factual dispute as to whether Mr. Cannon’s words and actions @aused
unjustifiably risked a public disturbance also precludes a finding thete®WVillis is entitled to
qualified immunity at this time.

Consequently, the @at will deny Officer Willis’s notion as tchis qualified immunity
defense tdMr. Cannon’s 8 1983 claims based on violations of his Fourth Amendigbts

B. First Amendment Claim

Mr. Cannon also asserts claims under 8 1983 for violations of his First Amendment
rights, claiming that he was retaliated against after exercising those fiiglarder to assert a
First Amendment retaliation claim, the plaintiff must establish three elements: (1) that he

engaged in constitutionally protected conduct, (2) that the defendant retaliatedyrsafficient
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to deter a person of ordinary firmness from exercising his constitutional rigtt§3he
existence of @ausal link between the protected conduct and the retaliatory actmmas v.
Independence Twjp463 F.3d 285, 296 (3d Cir. 2006).

Officer Willis argues that Mr. Cannon has not produeedencesatisfying any of the
three elements of his claimMr. Cannon responds by arguing that he was engaged in
constitutionally protected conduct in the form of protesting being followedffiger Willis and
that he was theanlawfully arrested.Mr. Cannorfurther argues that the fact thatigar
language wassed in conjunction with the protest is inconsequential.

Neither party cites any caselaw on the issue other than Officer Willsctigrstating the
three necessary elemenighe Court, however, finds the factual scenari€lifton, 824 F. Supp.
2d 617, to be analogou#n Clifton, the plaintiff was arrested in a shopping center parking lot
under the same disorderly conduct statute as Mr. Carbead. at 621. Thdanguage used by
theplaintiff in Clifton has already been quoted aboVidwere was conflicting evidence as to how
loud the plaintiff's statement was and what kind of crowd was attréctibe sceneld. at 623.
The court ruled that becauthe plaintiff's statement was itieer obscenity nor “fighting words,”
as defined by the Supreme Court, the statement was protected sSige@tt628. The court
further ruled that the arrest and prosecution for disorderly conduct qualifiedlegoey
conduct and that themporal poximity betweerthe arresandthe statement satisfied the
causation elementd.

Having already concluded that a jury must determine whether Officas Wltl probable
cause to arrest Mr. Cannand whether that arrest was lawfGifficer Willis is likewise not
entitled to summary judgmens to Mr. Cannon’s First Amendment claim. Mr. Cannon has

provided sufficient disputed facts from which a reasonable jury could conclude thaahmorC
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engaged in protected speech, and that he was retaliatedtafjge tdhatspeech As in Clifton,
the causal link hermay be inferred by a reasonable jury basetherclose temporal proximity
of the speech and the subsequent arrest. Consequentlyutievladeny Officer Willis’s
motion as to Mr. Cannon’siist Amendment claim.

C. Conversion

Officer Willis also argues that he is entitled to summary judgmeMroannors
conversion claim. Under Pennsylvania law, “[tlhe elements of conversion aree (1) t
deprivation of another’s right of property in, or use or possession of, a chattel; (2) whthout
owner’s consent; and (3) without lawful justificatiorMcDermott v. Rrty City Corp, 11 F.
Supp. 2d 612, 626 n.18 (E.D. Pa. 1998). Conversion must be intenfRar&er Oil Co. v.
Mico Petro & Heating Oil, LLC979 A.2d 854, 860 (Pa. Super. Ct. 2009 pecific intent is not
required, however, but rather an intent to exercise dominion or control over the goods which is in
fact inconsistent with the rights establishes the tdd.” The elements of conversion may be
proved by circumstantial evidenc8eeRoyal Ins. Co. (U.K.) v. Ideal Mut. Ins. C649 F.
Supp. 130, 137-3E.D. Pa.1986) Generally, a party offering only circumstantial evidence to
prove a claim must offer evidence that “so preponderate][s] in favor of thertsffepaclusion
that it outweighs any other evidence and reasonable inferences therefronamghiotonsistent
therewith.” Northcraft v. Edward C. Michener Associates, |A&6 A.2d 620, 628 (Pa. Super.
Ct. 1983).

Mr. Cannon claims that Officer Willis converted the $800 that allagiedlyinside Mr.
Cannon’s car before the seardh.his notion, Officer Willis argues thdiecause Mr. Cannon
admits that he did not see Officer Willis take money from his car, he cannoegrocdis

conversion clainbecause he hdasought forthno evidence that Officer Willis ever exercised
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dominion or control over Mr. Cannon’s propertyurthermore, Officer Willis argues that Mr.
Cannon’s claim that he had $800 in his car is not credible, nor even reasbaeaaiese Mr.
Cannon provided completelymplausible explanationf how he acquired the $800, and was
unable to offer any corroborating evidence to substantiate the claim. Basgdipoh Mr.
Cannon’sself-serving yeitmplausible testimony, Officer Willis asserts that the record does not
support a genuine dispute as to whether Officer Willis converted any of Mr. Cannon’gyprope
because a reasonable jury contd find in Mr. Cannon’s favor.

In response, Mr. Cannon argubat a conversion claimay be supported by
circumstantial evidence. He argues that a reasonablenpygimply use hisegimonythat the
money was in the car before the searchraissingafter the search in order to conclude that the
money was converted by Officer Willis. Furthermdre,argues thahesurveillancevideo
shows one of the officers passing some objeGifticer Willis, creating a genuingisputeof
material fact for the jury to determine whether the object was his m&aife Officer Willis
testified at his deposition that the object was a set of kdétysCannon claims it was the $800.

Mr. Cannon has failed to satisfy his burden of demonstrating a “genuine” dispute of
material fact as to his conversion clai®eeAnderson477 U.S. at 248. While Mr. Cannon is
correct to point out that his conversion claim may be supported by circumstantiaicevicke
has failed to put forth sufficient circumstantial evidence such that his diautdsproceed to a
jury. Mr. Cannon’s testimony as to how he came to possess the money is so implaustble that
reasonable jury could not find in his favor. Without arpetyfcorroboratingevidence such as
an ATM receipt otestimony fromanother witness that the money existed and was in Mr.
Cannon’s car, the Court finds Mr. Cannos&fserving testimony that he withdrew eight $100

bills from an ATMto be unreasonable, such that a jury should not be asked to decide his
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conversion claim. Although the surveillance video does indeed depict one offisggpas
object to another officer, that evidence does nothing to establish the existenc®8ffGhsir.
Cannon has not produced sufficient circumstantial evidence supporting his conversiaio clai
allow the claim to be heard by a jury. Consequently, the Courgraifit Officer Willis’s notion
as to the conversion claim.

D. Civil Conspiracy

Officer Willis offerssimilar arguments as to Mr. Cannon’s civil conspiracy claim as were
asserted as to the conversion claitmecause Mr. Cannon has not brought forth sufficient
evidence to establish the existence of the money, he is unable to prove that theaffieged
in any unlawful act, or even that they intended to do so. Under Pennsylvanift]layytve a
civil conspiracy, it must be shown that two or more persons combined or agreed witkoickent
an unlawful act or to do an otherwise lawful act by unlawfeéns,” Thompson Coal Co. v. Pike
Coal. Co, 412 A.2d 466, 473 (Pa. 1979), “and that they acted with mat¢epivorth by
Williams v. Lead Indus. Ass'n, InG90 A.2d 169, 174 (Pa. 1997).

Mr. Cannon responds by again pointing to the circumstantial evidence in the form of his
testimony thathe moneywasin the car before the search amas no longer in the car following
the search Additionally, Mr. Cannon points to Officer Willis’s deposition testimony that he had
conversations with the other officers and that one of the other officers shinelliglfiain Mr.
Cannon'’s car during the searcAccording to Mr. Cannon, these conversations coupled with the
video which depicts some object being passed between two of the officers on the@aeee p
sufficient evidence of a civil conspiracy, such that the claim should proceed to trial.

Because the Court has concludleat Mr. Cannon has failed to rebut Officer Willis’s

initial showing that a genuine dispute of material fact does not exist as to thescomeéaim,
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the claim for civil conspiracy likewise faildHaving failed to establish the existence of a genuine
dispute of material fact that an unlawful act occurred, Mr. Cannon cannot satisfgrients of
a claim for civil conspiracy. Consequently, the Court will grant Officer Walliabtion as to
Mr. Cannon’s civil conspiracy claim.

E. Abuse of Process

Finally, Officer Willis moves for summary judgment on Mr. Cannatate lawclaim for
abuse of process. One element of the claim is “an ‘abuse’ or ‘perversion’ ofyaleasy
initiated.” Kedra v. Nazareth Hosp868 F. Supp. 733, 738 (E.D. Pa. 19@Mphasis added)
(citing Shaffer v. Stewaréd73 A.2d 1017, 1019 (Pa. Super. Ct. 1984)). In distinguishing
between a claim for malicious prosecution and one for abuse of process, the Supueno¢ C
Pennsylvania has stated, “[m]adias use of civil process has to do with the wrongful initiation
of such process, while abuse of civil process is concerned with a perversion cfss @foer it
is issued."McGee v. Feegé35 A.2d 1020, 1023@.1987) (quotindPublix Drug Co. v. Breyer
Ice Cream CQq.32 A.2d 413, 415Ka.1943). None of thaecord evidence this casesupports
a finding that Officer Willis abused process that had already been initiatedther Mr.
Cannon’s claims are that Officer Willis was not justified to initetg sortof process, or even
an arrestin the first place Consequenththe Court will grant Officer Willis’anotion as to Mr.
Cannon'’s stat&aw claim for abuse of process
V. CONCLUSION

For the foregoing reasons, the Court will d€fficer Willis’s motion as to Mr.
Cannon’s § 1983 claims based on violations of his Fourth Amendment rights, Officerdwillis’
gualified immunity with respect to those claims, Mr. Cannon’s state tort clainf@derarrest,

false imprisonment, and maliciopsosecution, and his 8 1983 claims based on violations of his
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First Amendment rightsThe Court willgrant the mtion as to Mr. Cannon’state lawclaims

for conversion, civil conspiracy, and abuse of process. An appropriate Order follows.

BY THE COURT:

SGene E.K. Pratter
GENE E.K. PRATTER
WNITED STATES DISTRICT JUDGE
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