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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EARL ANDREWS,
Petitioner,

V. . CIVILACTION NO. 14-5538

TREVOR WINGARD , et al.,
Respondents

MEMORANDUM OPINION AND ORDER

Rufe, J. April 18, 2017

Before the CourarePetitionerEarl Andrews’spro seobjections to the Report and
Recommendatio(fR&R”) filed by Magistrate Judge Henry S. Perkin. For the reasons that
follow, the Court will overrule the objections amgny thePetitionfor a writ of habeas corpus.

l. PROCEDURAL HISTORY

Petitioner igncarceratedn a state correctional institutiphavingpleadedguilty tothree
counts of robbery and one count of unauthorized use of an autonmathiesP hiladelphia
County Court of Common PleasThe trial courpriginally sentenced Petitioner to an aggregate
sentence of five to 11 Y% years of incarceratind4 %2 years of probatioh.At sentencing, the
court granted Petitioner’s request that he report to begin serving his sentencslateday
Petitionerwasinstructedio turn himself inat 11:00 a.m. on June 8, 2009, avakwarned that he
would suffer consequences if he failed to appdaollowing his sentencing, Petitioner, through

counsel, filed a motion to withdraw his guilty plea, which the trial court deniediays later

! 1t appears that Petitioner was charged in four separate cases that werelatmustir trial.

2 gpecifically, the trial judge sentenced Petitioner to 3 ¥ to seven years afdration on the first count;
1 Y% to 4 % years of incarceration on the second count, to run consecutivelfirst tteunt; 4 %2 years of probation
on the third count, to run consecutively to the first count and concurrentlg setond count; araio years of
probation on the fourth count, to run concurrent with the last two yedins pfobation sentence on the third count.
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On June 8, 2009, Petitioner failed to report to begin serving his sentence. Because his
attorney was on vacation at the time, the trial court appoartether attorneto represenhim.
Thecourtresentence®etitionerin absentiato 11 %2 to 23 years of incarceration and issued
bench warrarstfor his arrest The judge stated that he was resentencing Petitioner bdeause
had violated the terms of his probation by failing to turn himsélf in.

In September 200®etitioner wasrrested for an unrelated crime in Pittsburgh,\aasl
returned to Philadelphia to begin serving his sentence for the convictitins matter. When
asked by the court atsubsequertench warrant hearing whnefailed toreport Petitioner
explained that he had just gotten married and “[his] heart got the best of fhifhjudgeheld
Petitioner in contempt of court on each conviction and sentenced hinatiwional three to six
months ofimprisonmenf Because he was a fugitifer months following his conviction,
Petitionerdid not appeal the underlying conviction or sentence. He did, hoveppaal the
contenpt sentence imposed on each conviction, argtnaghe sentencesiolated double
jeopardyand that he was entitled to a jury trialtblem The Pennsylvani&uperior Court denied
theappeal.

On February 16, 2010, Petitioner fileght@ sepetition under the Pennsylvania Post
Conviction Relief Act (“PCRA”)’ He thenfiled a counseled amended petitias well as pro
sesupplement to the amended petitidtis petition allegedhat trialcounsel was ineffective for

(2) failing to affirm that Petitioner wasientally capable of enterirgknowing and voluntary

$N/T 6/8/09 at 12.
*1d. at 1Q

>N/T 3/18/10 ab.
®1d. at 10

742 Pa. Cons. Stat. Ann. §§ 9541 seq.In thepro sepetition, he raised a claBithat his resentencing
was unconstitutional and that his trial counsel was ineffectii@wvever theseclaims werenot included in his
amended petition, and therefdhey werenot reviewed by the PCRA court.
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guilty pleg (2) allowing Petitionetto accept a turin date without making sure he was capable
of abiding by it;(3) failing to request a continuance of sentendimgleterminavhether
Petitioner’s failure to appear was due to his mental condi@railing to advise Petitioner that,
despite the motion to withdraw his plea, he would still have to report to begin his sgatehce
(5) filing an inadequate motiowif withdrawal of Petitioner'guilty plea® The PCRA court
dismissed the petition, and the Superior Court delRetdionets appealbf thatdecision

Petitioner filed a timelyabeas petition in this Court on October 6, 2@1&iming that
his due processghtswere violated when he was resenteniceabsentia that hisamended
sentence was unconstitutional because it violated Pennsylvania statutes,rdsgsrencing
violated the double jeopardy clause, and that the procedural default of his clainask&houl
excused because his counsel was ineffectiyigon review of the record and pleadings in the
case, théMagistrateJudge issuethe R&R,recommending that Petitioner’s claims be denied
without a hearing, to whicRetitioner filed objections.

. LEGAL STANDARD
The Antiterrorism and Effective DdaPenalty Act of 1996 (“AEDPA”) goverrkis

Petition Under the AEDPA, “a district court shall entertain an application for writ cfdmab
corpus [filed on] behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treatiesUritied

States.’ Where, as here, the petition is referred to a magistrate judge for a report and

8 Am. Pet. (5/9/11) 18 It appears that Petitioner raised only claims relating to his mental capacity
because any other claim would have been deemed waiveetitioner’s failure to raise it on direct appegke
Com. v. Brown872 A.2d 1139, 1144 (Pa. 2005) (“An allegation is deemed waived ‘if the petitionlel have
raised it but failed to do so before trial, at trial, on appeal or in a prior stat@pastion proceeding.™) (quoting
42 Pa.C.S. 8 9544(b)}zom. v. Silp364 A.2d 893, 894 (Pa. 1976) (“The question of competency is an issue that
cannot be effectively waived.”).

928 U.S.C§2254(a).



recommendation, a district court conductieanovareview of “those portions of the report or
specified proposed findings or recommendations to which objection is made,” and ‘Gept; ac
reject, or modify, in whole or in part, the findings or recommendaticade by the magistrate
judge.™®

In order to raise a federal habeas claim, a petitioner must firstsbdibavailable state

law remedies! A habeas petitioner’s claims must have been “fairly presented” to state courts;
that is, theclaims raised ithis Court must be the “substantial equivalent of the claims presented
to the state courts:? Claims that are not exhausted will become procedurally defaulted,
foreclosing federal habeas review the meritainless the petitioner “can demonstredeise or

the default and actual prejudice as a result of the alkagktion of federal law, or demonstrate
that failure to consider the claims will result in a fundamental miscarriage of justi¢€he

‘causé necessary to excuse the exhaustion requiremargt result from circumstances that are
external to the petitioner, something that cannot fairly be attributed t& HinThe United

States Supreme Court has emphasized thdtitiiamental miscarriage of justice exception
applies to only “a severelyorfined category: cases in which new evidence shows ‘it is more
likely than not that no reasonable juror would have convicted [the petitior&r].”

Petitioner’s objections in part concern ineffective assistance of counsel. Csunse

presumed to have acted reasonably and to have been effective unless a petitioner can

1928 U.S.C§636(b)(1).

1 See28 U.S.C. § 2254(b))(A) (requiring that a petitioner “has exhausted the remedies availabk in th
courts of the State” before a claim is cognizable on federal habeas review).

2 santana v. Fentqré8s F.2d 71, 7&4 (3d Cir. 1982) (citations omitted).
13 Coleman v. ThompspB01 U.S. 722, 750 (1991).
Y Hill v. Lavan No. CIV.A. 03-5271, 2005 WL 1949621, at *1 (E.D. Pa. Aug. 9, 2005) (citation omitted).

5 McQuiggin v. Perkins133 S. Ct. 1924, 1933, 185 L. Ed. 2d 1019 (2013) (qu&ahdupv. Delq 513
U.S.298,329(1995).



demonstrate (1) that counsel’s performance was deficient and (2) that tendgferformance
prejudiced the petitionéf. Counsel’s performance is only deficient when it is “outside the wide
range of professionally competent assistariéePrejudice occurs upon a showing that there is a
reasonable possibility that but for counsel’s deficient performance, the outcdinee of
underlying proceeding would have been differént.
1. DISCUSSION

Petitiorer raises two objections to the R&R: {hg¢ MagistrateJudge should have
concludedhathistrial counsel’s ineffectivenesonstitutel exceptional circumstances to excuse
the procedural default of his claims; and (2) thegMtrateJudge'misrepresent[e[dPetitioner’s
claims regarding sentencing,” and failed to address whetb#slatant departure” from
statutory rulesit his resentencingolated his due process rights.The Court will discuss each
objection in turn.

A. Whether Ineffectiveness of Trial @unselConstitutes Exceptional
Circumstancesto Excuse Petitioner’'s Default

Petitioner first claims that thdagistrateJudge erred by concluding thetceptional
circumstances did not exist to excuse the procedural default of his cldmasgues that
exceptional circumstances existed becarakecounsel was constitutionally ineffectiwden she
allowed him to plead guilty despite knowing that such a plea would not be knowingly made, and
when she chose to vacation when Petitioner was to begin serving his sentenc

First, with regard to the contention that his attorney was ineffective for atidvuin to

plead guilty despite knowing of his incompeterieetitioner raised thigrgumenin his PCRA

18 Strickland v. Washingtod66 U.S. 668, 687 (1984).
71d. at 690.

18 ewis v. Horn 581 F.3d 92, 1067 (3d Cir. 2009).
¥ Doc. No. 22 a8-5.



petition, and the Superior Court found that it was belied by the record and otheentgess.
When the state court has squarely addressed the issue of counsel’s repmestmsaCourt
faces a double layer of defererfCeln these cases, “the pivotal question is whether the state
court’s applicabn of theStricklandstandard was unreasonable, which is different from asking
whether defense counsel’s performance fell bedtricklands standard.®

The Superior Courtin denying Petitioner ®#CRAappeal, determinetthat despite a prior
diagnosis for paranoid schizophrenia, the record as a whole did not support Petitioner’'s
contention. The Superior Court cited the transcrifRedftioner’'schange of plea hearing, which
includedstatementdy Petitioner’s counsel #t based on her review of medical records
including a recent competency evaluation, she had no reason to doubt Petitioner's comipetenc
The transcript also included comments by the trial court that Petitioner appeaeetiiné’ and
“articulate.”™ Furthermore, at the bench warrant hearing in March 2@hich followed
Petitioner’s arrest in Pittsburgh, Petitioner did not cite mental health issuesas®a for his
failure to appear on his tuin-date?* Based on the foregoing, the Superior Court concluded that
the record did not support a finding that trial counsel provided constitutionally imegfect
assistanceelated to Petitioner’s guilty plealrhe Court concludes that the Superior Court’s
analysis was a reasonable application of federal law

As toPetitioners argumenthat his counsel was ineffective foeing on vacatiothe day

he was da to begin serving his sentence, the Court need not consider this claim as is@ds rai

2 Premo v. Moorg562 U.S. 115, 1223 (2011).

% Grant v. Lockett709 F.3d 224, 232 (3d Cir. 201@juotingHarrington v. Richter131 S. Ct. 770, 789
(2011)

22 N.T. 6/8/09 at 7.
Bd.
24Com. v Andrewsl103 EDA 2012, at 10.



for the first timein his objection” In any eventtheargumenis without meritbecause
Petitionerhas not shown that, absent his attorney'’s failure to appear the day he was due to report,
the result of that proceeding would have been different. The acts or omissions of counsel did not
change the fact that Petitiof@mselfunquestionably failed to report to begin serving his
sentence. Because Petitioner has offered no new evidence to demonstrate caysdicy far
his default, or to show that “it is more likely than not that no reasonable juror would have
convicted” him, the Court will overrule this objectiéh.
B. Whether Petitioner's Resentencing n Absentia Was Unconstitutional

Petitioner’s second objection concerns thegMtrateJudgeés analysis of his resentencing
claim. Heclaims that his resentencingabsentiawas unconstitutional because it violated
Pennsylvania statutedue process, and double jeopar@gtitionerdid not raisehis claim inthe
PCRA proceeding8’ As noted above, Petitioner has not shown the requisite exceptional
circumstances toxeuse the procedural defaultlof claims and the Court is thus foreclosed
from considering thiglaim. A brief discussion of the claim is nonetheless warranted.

Petitionerargueghat theMagistrateJudge misconstrued the legal theory under whech h
sought relief, bube is mistaker’® The Magistrate Judge determirtbat Petitioner's

resentencing claim wawocedurally defaulted, notedat the claim was noncognizable to the

% SeeCodner v. WarderPike Cty, Civil Action No. 155176, 2016 WL 5721199, at *6 (E.D. Pa. Oct. 3,
2016) (“This Court joins th other courts within this district that have declined to address claisesi for the first
time in objections on the basis that it is too late to raise them now for thenfiest)tiStromberg v. Varand\No.
CIV.A. 09401, 2012 WL 2849266, at *2 (E.D. Pa. July 11, 2012) (“The Court is not required to caheidew
arguments raised, for the first time, in Petitioegdbjections to the R&R.").

% McQuiggin 133 S. Ct. at 1933.

#"Though Petitioner raised this claim in his origiped sePCRA petition, he did not include it in his
amended petition, likely because his lawyer knew it would be deemed wanei was therefore not considered
by the PCRA courts.

%8 petitioner also maintains that theagistrate Judgimproperly focused on hisentencing rather than his
resentening, but heis mistaken. Alough theMagistrate Judge characterized this claim as an assertion that “the
state courts violated Petitioner’'s due process rights by sentennirig &bsentia’ he confined his analysis to the
propriety of Petitioner’s resentencing after he failed to report. Docl6lat 12.
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extent it alleged violations of state statuf®andexplained thateven if he could properly
consider Petitioner’s claim, the claim lacked mefihe Court agrees with tiMagistrate Judge
to the extent he concluded thié claim isprocedurally defaultednd the trial judge acted
within the 30day statutory limit

Petitionerprimarily argues that the trial court violated his due process rights when it
“resentenced Petitioner after the lapse of its lawful jurisdictumsuant to 42 Pa. C.S. § 5505.
In other words, Petitioner alleges that the trial cowdsentacing outside the 30-day window
prescribed by § 550&onstitutes a violation of his constitutional rightse is correct that the
statute requirethat any modification of a sentence be maat@in 30 days of the original
sentence; howevgihe 30day deadline fell on a Sunday, and the judge’s resentencing the
following Monday was therefore within the 8@y window permitted b§ 5505>*

Petitioner also alleges thidte resentencing violated double jeopardy andplaeess
The courts that have commeditenPetitioner'sclaim have agreed that thesentencing was
proper becausé resulted from grobation violation, buthis isnot supported by the record.
While sucha resentencing may be permitted under Pennsylvani¥ [Betjtioner was not on
probation when he failed to turn himself in. His term of probation was not imposed to
commencemmediately, but rathdris probation was to ruconsecutivelyo his 1 ¥2- to 4 Yyear

sentence of incarceration on the first count. réfoee,it appears thatis failure to reporivas

2 Estelle v. McGuire502 U.S. 62, 68 (1991) (“In conducting habeas review, a federal courttedlitm
deciding whether a conviction violated the Constitution, laws, or treattbe afnited Statey.

%Doc. No. 22 at 442 PaC.S. § 5505 provides: “Except as otherwise provided or prescribed by law, a
court upon notice to the parties may modify or rescind any order within 30aftay its entry, notwithstanding the
prior termination of any term of court, if no appeal from such order rasth&en or allowed.”

31 Seel Pa. C.S. § 1908 (“Whenever the last day of any such period shall faltusda§eor Sunday, or on
any day made a legal holiday by the laws of this Commonwealth oe tfrtted States, such day shall be omitted
from the canputation.”).

3242 Pa. C.S. § 9771(c)@3) (a court may impose a sentence of confinement based on a probation
violation where “the conduct of the defendant indicates that it is likatytd will commit another crime if he is not
imprisoned” or “such aentence is essential to vindicate the authority of the court”).
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not a violation of probation, antlis not clear from the record what the basis for resentencing
was,or whether it was justifiedlt alsobears noting that no effort was made to provide notice to
Petitioner, as required by § 5505, the ostensible authority for the resent&ncing.

Despite thee deficiencies the record, the Coucannot afford Petitioner relief because
the claim is procedurally defaulted. Plaintiff failed to file a direct appeehuse he was on the
run. After he was arrested and brought back to Philadelphia, he apologizedidedthat he
had just gotten married and “[his] heart got the best of [hithHis decision to forego a direct
appealas therefore a conscious one and not due to circumstances beyond his control.
Petitionerhas not shown the requisite cause and prejudice to excuse his default, nor has he
argued that actual innocence compels réfiefhe Court willthereforeoverrule Petitioner’s

second objectior’

¥ SeeCom. v. Colding114, 393 A.2d 404, 405 (Pa. 1978) (“Reconsideration of a sentence should, of
course, take place only following notice to all parties and an opportonity heard.”).

34N/T 3/18/10 at 5.

% At least one court in this district has recognized the possibility of a se@rgesiaim meeting the
“fundamental miscarriage of justice” exception (and, interestinglyJldwal sentence in that case was imposed by
Petitioner’strial judge). See Watts v. Mahall\No. CV 153740, 2017 WL 1150619, at *9 (E.D. Pa. Mar. 27, 2017)
(“Even if the sentencing claim were procedurally defaulted, thist@muld nonetheless remand for resentencing
because to do otherwise would ‘result in a fundamental miscarriageioé ik

However the Third Circuit has repeatedly held thi@s exception is reserved for petitions presenting
“evidenceof innocenceso strong that a court cannot have confidence in the outcome of the trialthalessirt is
also satisfied that the trial was free of nonharmless constitutional’e@oteman v. Greend&45 F.3d 73, 76 (3d
Cir. 2017)(quotingMcQuiggin 133 S. Ct. at936)(emphasis addef3ee also Hill 2005 WL 1949621, at *1
(“The miscarriage of justice exception . . . applies only to the case wteenaiskharriage is tied to the petitioner’s
actual innocence.” Thus, because Hill's illegal sentence claim dossgusst that he is actually innocent of the
underlying offense (only that he is receiving too harsh a punishment),dtelemonstrate ‘cause and prejudice’
before we may reach the merits of his illegal sentence claim.”) (quidingson v. Pinchald92 F.3d 551, 564 (3d
Cir. 2004)). Moreover, Petitioner does not argue that the sentence ultimately impasetself illegal, and it does
not appear that it was.

% petitioner also argues tHais resentencing was improper under 42@&. § 9754(d), whickequires
that a finding be made on the record that a violation has occurred prior teraegce being imposed, and that the
trial judge was without power to sentence him to imprisonmertdotempt, because under 42 €&. § 4133, the
judge could onljhave imposed a fine. The Court declines to address these arguments,casePrdiges them for
the first time in his objectionsSeeCodner 2016 WL 5721199, at *6.

The Courtwill not grant Petitionés request fofanother opportunity to more adeately articulate his
positiorf because, as discussed above, his claims are procedurally defaulted. DataN®. 2
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IV.  CONCLUSION

Petitioner’s objectionto the R&R are overruledBecausée has not made a substantial
showing of the denial of a constitutional rigand here is no basis for concluding that
“reasonable jurists couldebate whether . . . the petition should have been resolved in a different
manner or that the issues presented were adequate to deseweagement to proceed further,”

a certificate of appealabilityill not issue’’ An order will be entered.

37Slack v. McDaniel529 U.S. 473, 484 (2000) (internal citation omitted).
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