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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN C. MONARCH, et al., : CIVIL ACTION
Plaintiffs, :
No. 14-5980
V.

RICHARD A. GORMAN, et al.,
Defendants.

MEMORANDUM ORDER
This 22ndday ofSeptember, 2015, upon review@éfendantsMotions to Dismiss or
Partially Dismissdocketed aslocument numbers 34, 35, 36, 39, and 40,Riachtiffs’

Responses thereto, it is herédbRDERED as follows:

1) Plaintiffs claim for*False Light Invasion of Privacy in Count Il of the First Amended
Complaint isDISM|SSED, without leave to amend. South Caroliaw Igoverns the

issueand does not recognize a claim for false light invasion of privaggcordingly,

! The parties disagree about which state’s law applies to this claim. Remiayises a twetep hybrid approach
to conflict of laws problems. In the first stepcourt must determine whether a “real conflict” existgh that the
application of each state's respective substantive law produces a contriryHasimersmith v. TIG Ins. Cal80
F.3d 220, 230 (3d Ci2007). Pennsylvania recognizes four different invasion of privacy ¢laiciading

“publicity placing a person in a false lightMarks v. Bell Tel. Co. of &, 331 A.2d 424, 430 (1975). On the other
hand, no South Carolina court has ever recognized a claim for false lighiton of privacy.Brown v. Pearson

483 S.E.2d 477, 484 (1997Jhis creates a real conflict since the appicaof South Carolingaw would require
dismissal of this claim, while Pennsylvania law would allow the cauaetin. In the second steff,each state has
a cognizable interest in applying its own law, then this conflict is a “trofficty’ and the court must determine
“which state has the greater interest in the application of its lalarhmersmith480 F.3d at 231Pennsylvania
maintins an interest in safeguarding a person’s reputation from unjuscthased by materials published within
the state, while South Carolihas an interest in affording a degree of protectiothiosewho publish materials in
the state that may potentiabe “false light” communications. The Restatement (Second) of Calictides that,
in the case of an invasion of privacy arising from a matter published egdregate, the state with the greatest
interest in the application of its law “will usually be the state where thetifiavas domiciled at the time if the
matter complained of was published in that state.” Restate®ecoiid) of Conflict of Laws § 153 (197I)he
statements at issue were published online and accessible in everyb@fearties could justifiably expect that
South Carolina law would be applied whelaintiff Monarch was domiciled there at the time his privacy was
allegedly invaded. | therefore find that South Carolina has the maosficagt relationship to the clairand thus
that state’s law will be applied.
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Plaintiffs are precluded from armngfalse lightclaims as a separate cause of action.
However, as damages rooted in the loss of privacy may still be relevant to a tort of
defamationErickson v.Jones St. Publishers, L.L,&29 S.E.2d 653, 673 (2006),
Plaintiffs’ allegations under this count are deemed incorporatecCiotmt | alleging
Defamation, which has not been ckaljed by any of the Defendantdy analysis of the
governing law does not change in light of the additional facts alleged in Plaintiff
Monarch’s supplemental affiday Pl.’s Resp. Def. Brand’s Mot. to Dismiss, Ex. A, at |
5(a-b). | am thereforeonvinced that amendment of the First Amended Complaint
would be futile. SeeFoman v. Davis371 U.S. 178, 182 (196®)aming “futility of
amendment” as a proper reasondenying leave to amend).

2) Plaintiffs’ claim for “Wrongful Appropriation of Personality” in Count Il of the First
Amended Complaint iBISMISSED. There are no relevant differences between the
Pennsylvania and South Carolina laws for this cause of actihen application othe
law of either statevould produce the same result, then “there isordlictat all, and a
choice of law analysis is unnecessaridammersmith480 F.3dat 230 (3d Cir. 2007)
see alsdn Air Entm't Corp. v. Nat'l Indem. C&10 F.3d 146, 149 (3d Cir. 20000he
law of the forum state therefore applies. The essencésdbthrequires that a
Defendantct with the purpose of taking advantage of the positathee andyoodwill

associated withreother’s reputationSeeAFL Philadelphia LLC v. Krauseé39 F. Supp.

2 The Pennsylvania Supreme Court has recognized a cause of action for invasivacyfby “appropriation of
name or likeness.” Sééogel v. W.T. Grant Cp327 A.2d 133 (1974). Although the law concerninig tause of
action is somewhat unsettled in Pennsylvania, federal district courtaljgagree that the analysis of the
Restatement (Second) of Torts appliSgeFanelle v. LoJack Corp79 F. Supp. 2d 558, 564 (E.D. Pa. 20@FL
Philadelphia LLC vKrause 639 F. Supp. 2d 512, 530 (E.D. Pa. 200Bje Restatement provides liability for
appropriationf the defendantappropriated to his own use or benefit the reputation, prestige, soc@harercial
standing, public interest or other valuestef plaintiff's name or likenessRestatement (Second) of Torts § 652C
(1977) South Carolina recognizes an invasion of privacy tort for “wrongful apiptapr of personality,” which
“involves the intentional, unconsented use of the plaintiff's namedgse or identity by the defendant for his own
benefit.” Snakenbrg v. Hartford Cas. Ins. Cdnc., 299 S.C. 164, 170 (1989).



2d 512, 531 (E.D. Pa. 2009plaintiffs make allegations contrary to the essential
elements of the tort, including that Defendants acted “with the apparent intenswfgca
harmto the reputation...of Plaintiffs. ” Pl.’s First Am. Compl. at | 1B4aintiffs have
thereforefailed to state a plausible claim to relief under ttaase of action.

3) Plaintiffs’ claim for“Wrongful Publicizing of Private Affairs” in Count IV of the First
Amended Complaint iBISMISSED, without leave to amendlhere areagainno
relevant differences between the Pennsylvani South Carolina laws for this cause of
action® Sincethe application of each state’s substantive law prodieesame resylt
the court may apply the law of the forum stattammersmith.480 F.3d at 230In order
to state a claim for this tort, the law requires that the fadvsicized be private, rather
than facts'which the plaintiff himself leaves open to the public eyBlarris by Harris v.
Easton Pub. Cp483 A.2d 1377, 1384 (1984). In addititimere is no liability for
publication of facts that are of public concesach agacts in official court recordsr
facts regarding@vents like weddings, even if intendedoe private affairsid. at 1384—
85. As Defendant Brand.com notes, if the published facts in question were true, they
would be of legitimate public concern. Mem. Supp. Def. Brand.com’s Mot. to Dismiss at
9. Plaintiffs have thereforfailed to state plausible claim to relief under this cause of
action. My analysis does not change in light of the additialtegations in Plaintiff
Monarch’s supplemental affidavit, Pl.’s Resp. Def. Brand’s MoDismiss, Ex. A, at

5(d), which include only facts available in public documents and left “open to the public

% Pennsylvania’s tort for “public disclosure of private facts” is tatively similar to South Carolina’s tort for
“wrongful publication of private affairs.” Both states require the following eleméhtsvrongful publication of
facts that are (2) private, (3) humiliating or offensive to an ordinagopeand (4) not of legitimate concern to the
public. SeeHarris by Harris v. Easton Pub. Co483 A.2d 1377, 1384 (19843winton Creek Nursery v. Edisto
Farm Credit, ACA514 S.E.2d 126, 131 (1999).
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eye.” | amthereforeconvinced that amendment of the First Amended Complaint would

be futile.

4) Plaintiffs’ claim for*Aiding and Abetting in Count VI of the First Amended Complaint
is DISMISSED. It is unclear whether Pennsylvania or South Carolina would recognize
“aiding ard abetting” as a separate cao$actionin the context of Plaintiffs’ claim$
However, thaallegationsof concerted action that Plaintiffs make in support of ¢kasn,
Pl.’s First Am Compl. at { 178arerepeated again in support of Plaintiffs’ claim for
Conspiracy in Count VII of the First Amended Complaiit,s First An. Compl. at
204. | find that these allegations ameore appropriately covered by tblaim of
corspiracy, which no defendant has moved to dismiss. Accordihdismissaiding and
abetting as a separate cause of actionPlaintiffs’ allegations under this count are
deemed incorporated into Count VII alleging Conspiracy.

5) Defendant Gorman’s Motioto dismiss Plaintiff’'s Claim fofFraudulent Transfer” in
Count VIII of the First Amended ComplaiigDENIED. Defendant Gorman argues that
since the alleged transfers occurred approximately ten months before Blaiatfsuit,
Defendant could ndtave perceived Plaintiffs as potential creditdbef. Gorman’s
Partial Mot. to Dismiss at 1 45. However, a transfer may be deemed fraudulent even

if the creditor's claim arose after the transfer was made. 12 P. S. § S10f&ther the

* Pennsylvaniaecognizes a claim for “concerted tortious conduct,” which is analogazisit aiding and abéng.
HRANEC Sheet Metal, Inc. v. Metalico Pittsburgh, 1607 A.3d 114, 120 (2014)[A] concerted tortious conduct
claim is a viable cause of action in Pennsylvania...Section 876 of the Restat8awmtd) of Torts addresses the
tort of civil aiding aml abetting, which is also known as concerted tortious condlu&duth Carolina has also cited
Section 876 of the Restatement (Second) of Titts approval. Future Grp., Il v. Nationshanki78 S.E.2d 45, 50
(1996). However, such claims appeartypically be recognized in the context of claims fegligence obreach of
fiduciary duty not for the claimshat Plaintiffs cite as the torts in which Defendants aided and alféétzanation,
tortious interference with current and prospective businessarships, infliction of emotional distress,false

light claimg. PI.’s First An. Compl. at  195.

®> The Committee Comment to 12 P. S. § 5104 affirmatively degrem v. Smiti255 S.W.2d 42 (KyApp. 1953),
in whicha tortfeasor’s transfer of pperty within one week of committing the tort was deemed “in anticipafion o
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6)

7)

debtor lad been “sued or threatened with suit” at the time of the transfer is one factor
among many to be considered. 12 P. S. § 5104(big).must accept Plaintiffs’
allegations as true in assessingation to dismissFowler v. UPMC Shadysigd&78

F.3d 203, 210-11 (3d Cir. 2009), | find tHaintiffs have pled sufficient facts to state a
plausibleclaim forfraudulent transfer.

Plaintiffs’ claimfor “Alter Ego” in Count IX of the First Amended Complaint is
DISMISSED. Thealter egodoctrine representssaibstantive principle of law separate
from a cause of action. Whether the doctrine applies in this case will be iarfiurfathe
evidence. This claim is therefore dismissed as a count in the complaint, without
prejudice to Plaintiffs’ ability to raisguch a substantive legal argumerien

appropriate.

Plaintiffs’ claim for Preliminary and Permanent Injunction in Count X of thst Fir
Amended Complaint iBISMISSED. Injunctive relief is a remedy, not a separate cause
of action. Plaintiffs suggest that they intend to file a Motion for Injunctive Relie
pursuant to Fed. R. Civ. P. 65. Pl.’s First Am. Compl. at § 269. This count of the
complaint is dismissed without prejudice to Plaintiffs’ right to take such ativenateps
to pursue the entry of an injunction when appropriate.

/s/ Gerald Austin McHugh
United States District Court Judge

litigation” and fraudulent, even though he was not sued until abh@utfonths after commission of the tort.
Plaintiffs similarly argue that Defendants made transfers immediatedy committing tortious conduct because
they knew that they could be sued for the action, even though they had natrystibd.Pl.’s Resp. DefGorman’s
Mot. to Dismissat 12.

5



