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UNITED STATES DISTRICT COURT
EASTERN DISTRIAO OF PENNSYLVANIA

SHANE K. ENSLIN
on behalf of himself and atithers similarly
situated,

Plaintiff, :
V. : No. 2:14:v-06476

THE COCACOLA COMPANY et al.,

Defendants.

MEMORANDUM OPINION

Defendnants’Motion to Dismiss, ECF No. 10 —@nted in part and denied in Part
Joseph F. Leeson, Jr. September 292015
United States District Judge

Presently before the Coustthe Motion to Dismiss dDefendans The CocaCola
Company, Coc&ola Refreshments USA, Inc., Keystone Coca-Cola and Bottling and
Distribution Corporation, Keystone Co€Gmla Botling Company, Inc., Keystone Co€mola
Bottling Co., and Keystone Coca-Cola Bottling Corporatidhe Coke Defendants”ECF No.
10. The Coke Defendants seeldtsmisseach ofPlaintiff Shane K. Enslin’state law and
federallaw claims. First,pursuant to Rule 12(b)(1), the CaRefendarg arguehat Plaintiff has
not properly alleged an actual case or controvetsgriving this courdf subject matter
jurisdiction to hear his claim. Second, pursuant to Rule 12(b)(6), the[@#fkadard move to

dismiss allten of Plaintiff's claims for failingto state a clainupon which relief can be granted
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The Court findghat Plaintiff has standing to advance his claiar for the following reasons,
the Court grants in part and denies in part Defendddgon to Dismiss
l. Background

This action arises out of the theft of fiftfive laptopsallegedlycontaining the personal
identification informatior(*PII”) of Plaintiff and 74,000 other current and former employées
the CokeDefendantsCompl.|12, 31, 44.

Plaintiff was hired byDefendanKeystone Coc&ola Bottling Company (“Keystone
Coke”) in 1996 as a service technician assigned to the Poconos region of Penngglvifids,
49. As part of his employmerR]aintiff was required to provide Keystone Coke withPiis 1d.
This PIl includedPlaintiff's Social Security amber (“SSN”), address, bank account information,
credit card numbers, driver’s license information, and motor vehicle re¢dr§§.32, 49.
Plaintiff's PIl was stored by Keystone Coke on onenorelaptop computergr an unencrypted
format Id. 1 16, 31. During his term of employmethie Gke Defendantsepresented to
Plaintiff that in exchange for his employment, RH would be securely retaineld. 1 42. In
2007, after eleven years of employmdtigintiff left his job at Keystone Cokél. 1116, 31

On December 31, 200Defendant Coc&ola Enterprises CCE’) acquired Keystone
Coke as a subsidiary of CCH. § 18. In 2010, fie CocaColaCompany (CocaCola Co?)
acquired CCElLd. T 2.While it is unclear which Coke Defendant controlRintiff's PII at
each of the relevant times in Plaintiff's complaietentually “laptops assigned to current GCR
and former CCE usérsontaining the R of Plaintiff and relevant class membensde their

way into the possession of CCE. Id. 1 2, 4-6, 44, 46, 4Bxid, at 1°

1
2

CocaCola Refreshments
Plaintiff does allege that one or more of the Coke Defendants conthidl&ll during this time period.
Compl.T44



Over a nearly shyear period, beginning in January 2Q0d continuing through
November 2013, approximately fiffjwe of theselaptop computers were stolen fré&dCE Id.
19 2, 44. The stolen laptoplegedlycontained the PII of over 74,000 people, including
Plaintiff. Id. 2, 31, 44. On November 17, 2013, the Coleteddand discovered thaie theft
had occurreé@nd undertook efforts to recover the stolen laptip 1 45.By DecemberO,
2013,the Coke Defendants had recovered fifly -five stolen laptopdd.

The Coke Defendantietermined thafhomas William Rogers, an employee &GE
responsible for retaining or destroying the laptops, was responsible foetheftthe laptops.
Id. 111124, 44. Rogers was arrested on June 14, 2014, by Cobb Countygomaliseands charged
with felony and misdemeanor theft by takitdy. Plaintiff allegeshat, from these stolen laptops,
various, unknown identity thieves were able to gain acca3kotiff's PII. Id. 1925-29, 49.

OnFebruary23, 2014, CCE an@ocaCola Co.senta letter to Plaintiff, notifying him of
thetheft of the laptops and informingrhithat theelaptops may have contained his RdL Y 46;
id. Ex. A, at 1 The letter also offereBlaintiff a oneyearsubscription otredit monitoring
serviceld. 147;id.Ex. A, at 1

A few months after receiving this notification letter, Plairgifeges hdegan to
experiencainauthorized uses of his finances and identity by unknown persons (“ldentity
thieves”) Id. 1 50. Identity thieves fraudulently purchased $958.44 of merchdnalise
Bloomingdale’s)nc., and had the merchandise shipped to an address in Staten Island, New
York. Id. § 51.The same identity thieveében used money froRlaintiff’'s checkingaccount to
pay this bill.ld. Plaintiff was forced to close thatcount, incurring a $17.@hargeld.

On April 8, 2014, thesameidentity thieveordered $825.86 of merchandise from

Fingerhut an online retaileand had this merchandise shipped tosdmae Staten Island address.



Id. § 52. Thedentity thievesalsoattempted to change the addresseg&ahof Plaintiff's bank
accounts to the same address in Staten IsldnBlaintiff and his wife expended numerous
hoursattempting to corredhese attemptedddress changelsl. Also on April 8, 2014 there was
fraudulent activity on two dPlaintiff's Capitol One brandedredit ards and his Be&uy aedit
card Id. 1 53. “With these accounts, the [identity thieves] attempted to pay the outstanding
balances from [Plaintiff's] checking accounld. At various timesluring these events, tisame
identity thievesalso tried to open new credit cardikaintiff's nameld.  54. The identity
thievesalso attempted to use PlainsfMacy’s Department Store credit caadd to pay off the
balanceof the cardusing his checking accoumndl. § 55. In addition,le identity thieves
attempted to have new Macy’s credards shipped to them in Plaintiff's nanhé. On May 1,
2014the identity thievesuccessfully changed tlaeldress olaintiff’'s Macy’s credit ard to

an address in their contradl. § 56.Plaintiff was requiredo expend time and effort in order to
revertthe changes thdentity thievedhad madeo his Macy's cedit card accountld.
Eventually,Plaintiff closed his Macy'sredit @rdaccount whichrequiredmore time ancffort.
Id. 1 57.

On July 4, 2014, amentity thiefwas able to obtain a job dhited Parcel Service of
America(“*UPS)) usingPlaintiff's nameld. 159. On July 7, 2014, thdentity thievesused
newly-opened credit card accountgened in Plaintiff's name, taake overseas purchases in
the Republic of IrelandId. § 58.Shortly thereaftelfCCE and Coca-Cola Co. contacted Plaintiff
and offered him an upgrade to the credit monitoring service originally provided t&dhK§r60.

Plaintiff bringstenclaims on behalf of himself and all others similarly situated. Plaintiff
alleges(1) violation of the Driver’s Privacy Protection Act, 18 U.S.C. § 2724 (2012), (2)

negligence, (3) negligent misrepresentation, (4) fraud, (5) breach otsgpngract (6) breach



of implied contract(7) breach of covenant gfood faith and fair dealing, (8) unjust enrichment,
(9) bailment, and (ICcivil conspiracy. Plaintiff claimghathe has suffered these injuridise to
the negligence of the Cokesi2ndants in retaing and safeguardiniis P1l. Compl.{1 8790.
He furtheralleges thathe Coke Bfendants breached thewntractual relationship with him
when theyfailed to maintain the security of his Pld. {1 10529. Plaintiff claims that, after the
theft of the laptops containirigs Pll,the Coke Defendants engagednisrepresentatigriraud,
and conspiracy against hiny failing to disclose the true extent of the data brel&th{{ 9t
104, 134-38. FinallyPlaintiff argues thahmong his lost PNvas his personal driver information,
the loss of whicltonstitutesa violation of the Driver’s Privacy Protection Act. 18 U.S.C. § 2724
(2012);id. 111 7686. Plaintiff seeks actual, punitive, treble, and statutory damagéiseee
harms Compl.q1136-37.
Il. Legal Standard
A. Motion to dismiss for lack of standing ursuant to Rule 12(b)(1)

A defendant maynove to dismiss an action for lack of subjectttar jurisdiction
pursuant to Rule 12(b)(1f) the plaintiff lacks standing under Agte 11l of the constitutionSteel

Co. v. Citizens for a Better Env't, 523 U.S. 83, 101-02, 118 (1998). Article Il lthngts

jurisdiction of federal courts tattual cases and controversi&s,S. Const. art. lll, 8 2, andhe
element of this “bedrock requireent” is that plaintiffs “must establish that they have standing to

sue.”Reilly v. Ceridian Corp., 664 F.3d 38, 41 (3d Cir. 2011) (quoting Raines v. Byrd, 521 U.S.

811, 818 (1997)). Only if the followingequirements are met doeslaiptiff have standing to
bring a claim

First, the pgaintiff must have suffered an “injusp-fact’—an invasion of a legally
protected interest which is (a) concrete and particularized and (b) actual or
imminent not conjectural or hypothetical. Second, there must be a causal
connection between the injury and the conduct complainedha injury has to



be fairly traceable to the challenged action of the defendant, and not the result of
the independent action of some third party not before the court. Third, it must be
likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decision.

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (19@&grnal citations omitted)

(quotation marks omitted).
Each of these elements ath@ terms used tescribe thenficannot be defined so as to
make application of the constitutional standing requirement a mechargcaisex'Allen v.

Wright, 468 U.S. 737, 751 (1984), abrogated on other grounds by Lexmark Int’l, Inc. v. Static

Control Components, Inc., 134 S.Ct. 1377 (2014). To deterwiie¢gher gplaintiff has Article

[ll standing, courts must look to guiding principles laid out in prior caselthwat 752
(explainingthat“[d]etermining standing in a particular case may be facilitated by clarifying
principles or even clear rules developed in prior cases”).

It is the plaintiffs burden to demonstrate these three elements of standing, and if the
plaintiff is unable to establistiny element of this test, the claim must be dismid3advers

Motor Co., Inc. v. Ford Motor Co., 432 F.3d 286, 290-91 (3d Cir. 2005). Furthencgshey

are not mere pleading requirements but rather an indispensablé tharptaintiff's case, each
element must be supported in the same way as any other matter on wipictintiifé bears the
burden of proof, i.e., with the manner and degree of evidence required at the succepssvefst
the litigation.” Lujan, 504 U.S. at 561Thereforeat the pleadingtageacomplaintneedonly
contain“general factual allegationg mjury resulting from the defendant’s conduct . . . for on a
motion to dismiss [courtspresum[e] that general allegations embrace those specific facts that

arenecessary to support the claiimd. (quoting_Lujan v. Nat Wildlife Fedn, 497 U.S. 871,

889 (1990)).



When a question of standing is raised in a putative class gttamed phintiffs who
represent a clasaust allege and show that they personally have been injured, not that injury has
been suffered by other, unidentified members of the class to which they belong amthethic

purport to represeritLewis v. Casey, 518 U.S. 343, 357 (1996) (quoting Simon v. E. Ky.

Welfare Rights Org.426 U.S. 26, 40 n.20 (1976) (internal quotation markgted).

Furthermore, dplaintiff may not maintairan action on behalf of a class against a specific
defendant if the plaintiff is unable to assert an individual cause of action afjaindefendant.”

Haas v. Pittsburgh NatBank 526 F.2d 1083, 1086 n.18 (3d Cir. 197pally, “[a] plaintiff

who rases multiple causes of actionust demonstrate standing for each claim he seeks to

press.” Inre Schering Plough Corp. Intron/Temodar Consumer Class Action, 678 F.3d 235, 245

(3d Cir. 2012) (quoting DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006)).

B. Motion to dismiss for failure to state a claim prsuant to Rule 12(b)(6)
The defendant bears the burden of demonstrating that a plaintiff has failed tocitabe

upon which relief can be granted. Hedges v. United States, 404 F.3d 744, 750 (3d Cir. 2005)

(citing Kehr Packages, Inc. v. Fidelcor, In826 F.2d 1406, 1409 (3d Cir. 1991)). This Court

must “accept all factual allegations as true, construe the complaint in the lightrwsile to

the plaintiff, and determine whether, under any reasonable reading of the contipéaplaintiff

may be entitled to relief.” Sdghillips v. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008)

(quoting_Pinker v. Roche Holdings Ltd., 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (interna

guotation marks omitted).

In Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), the Supreme Court recognized

that “a plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] theférequires more

than labels and conclusions, and a fdaiwrecitation of the elements of a cause of action will



not do.” 550 U.S. at 55%iting Papasan v. Allaird78 U.S. 265, 286 (1986)). In Ashcroft v.

Igbal, 556 U.S. 662 (2009), the Court subsequently laid out gpawibapproach to reviewing a
motion todismiss under Rule 12(b)(6).

First, the Court observed, “the tenet that a court must accept as true all céglagails
contained in a complaint is inapplicable to legal conclusiddsédt 678. Thus, “[tlhreadbare
recitals of the elements of a caudection, supported by mere conclusory statements, do not
suffice” to survive the motion; “instead, ‘a complaint must allege facts stigg®f [the
proscribed] conduct.’1d.; Phillips, 515 F.3d at 233 (quoting Twombly, 550 U.S. at 563 n.8).
While Rule8, which requires only “a short and plain statement of the claim showing that the
pleader is entitled to relief,” was “a notable and generous departure frolyptirgdchnical,
code-pleading regime of a prior era, . . . it does not unlock the doors of discovery forifi plaint
armed with nothing more than conclusions.” Igbal, 556 U.S. at 678-79 (“Rule 8 . . . demands
more than an unadorned, the-defendant-unlawhdiynedme accusation. djting Twombly,

550 U.S. at 555)seeFed.R. Civ. P. 8(a)(2). Fotwithout some factual allegation in the
complaint, a claimant cannot satisfy the requirement that he or she provide notionigtitz’
but also the ‘grounds’ on which the claim resgHillips, 515 F.3d 224, 23Ziting Twombly,
550 U.S. at 555 n.3).

Second, the Court emphasized, “only a complaint that states a plausible claileffor re
survives a motion to dismiss. Determining whether a complaint states a plausibleoclegtief
.. . [is] a contexspecific task that requires the reviewing court to draw on its judicial iexper
and common sensed. at 678. Only if “the ‘[flactual allegations . . . raise a right to relief above

the speculative level” has the plaintiff stated a plausible claim. Phi8ips F.3d at 234

(quoting_ Twombly, 550 U.S. at 555). This is because Rule 8(a)(2) “requires not merelyy a shor



and plain statement, but instead mandates a statement ‘showing that the plestitéerddo
relief.”” Seeid., 515 F.3d at 234 (quotirteed.R. Civ. P. 8(a)(2)). If “the wellpleadel facts do
not permit the court to infer more than the mere possibility of misconduct, the auingls
alleged—but it has not ‘show[n]'—that the pleader is entitled to reliefIgbal, 556 U.S. at 679
(quoting FedR. Civ. P. 8(a)(2)). “Detailed factualllegations” are not requiredi. at 678
(quoting_ Twombly, 550 U.S. at 555), but a claim must be “nudged . . . across the line from
conceivable to plausible,” id. at 680 (quotiggombly, 550 U.S. at 570).

“The plausibility standard is not akin to a ‘probability requirement,” but there brist
“more than a sheer possibility that a defendant has acted unlawfdllat’678 (quoting
Twombly, 550 U.S. at 556). “Where a complaint pleads facts that are ‘merelgtennsvith’ a
defendant’s liability, it ‘stops short of the line between possibility and jlitysof “entitlement
to relief.”” 1d. (quoting_Twombly, 550 U.S. at 557)).

IIl.  Plaintiff's allegations are sufficient to establish mnstitutional standing.

The Coke DefendantdtackPlaintiff's standing undethe first twoelements of the
standing test: injy-in-fact and caws connection. Defs.” Mem. Supp. Mot. Dismiss 5-E€F
No. 10-1 First,the CokeDefendars asserthat all future harms that Plaintiff may suffesm
the loss of hi®Il andthe preparations hieas made in anticipation of these harms are
speculatie, hypothetical, and naninjury-in-fact.ld. Second, the Cokieefendans claimthat
even f Plaintiff has suffere@ninjury-in-fact from the alleged misuse of his EHat ha already
occurred, these injuries are not fairly tradedb the conduct ahe Coke Defendants anthe
claim shouldthereforebe dismissedror if Plaintiff cannot show a causal connection between his
complainedof injuries and the CokBefendant condat, he does not have standing to assert his

claims Id. This Gourt will discuss eachhallenge to Plaintiff's standing turn.



A. Plaintiff h assufficiently alleged aninjury -in-fact.

First, the CokeDefendans arguehat allof Plaintiff's claimsarefounded orfuture harms
or increased risk of future harm, rather than any injotfact, and thereforshould be
dismissed Defs.” Mem. Supp. Mot. Dismiss 11.

An injury-in-fact sufficient to establish Articldl standingmust be “distinct and
palpable” @ opposed to “abstratgnd the “alleged harm must be actual or immineaot, n

conjectural or hypothetical.” Whitmore v. Ark., 495 U.S. 149, 155 (1990). A plaintiff lacks

standing if thanjury alleged arises from anrfilefinite risk of future harms inftted by unknown

third parties.” Reilly v. Ceridian Corp., 664 F.3d 38, 42 (3d Cir. 2011) (finding no imuiiget
in an identity theft casehere the [aintiff's Pl may have beeaccessed butadnot yetbeen

misused)Allison v. Aetna Inc., No. Civ. A. 09-2560, 2010 WL 3719248t*6 (E.D. PaMar.

9, 2010) (holdinghatthe plaintiff lackedstanding where online phishing scam compromiked
plaintiff's P1l but the gaintiff had nd yet suffered concrete harm).

In Clapper v. Amnesty Int'lUSA, theSupreme Gurt found that for a risk dfiture harm

to constituteaninjury-in-fact, the future harm must be “certainly impending.” 133 S. Ct. 1138,
1147-48 (2013) (findinglaintiffs’ “objectively reasonable fear” that they wouslaffer harm in
the future insufficient to establish standing). However, the risk of harm need nadelslyl
certain” to constitut@aninjury-in-fact; a “substantial risk harm will occur” is sufficieid. at

1150 n.5; Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 2341 (2014) (htbiakitive

existence of &substantial risk” thaharm would occuwas sufficient to confer Articldl
standing). There is no substantial risk of harm if an attenuated chain of everdseedilto

occur to bring rise to the harm, making tlesgbility of harm occurringmere speculation.”

10



Clapper 133 S. Ct. at 1148The court inReilly, which analyzed the basis fophintiff's
purportedstanding in an identity theft casgated similarly that‘allegations of possible future
injury are not sufficient to establish Article Il standing. Instead, a ténea injury must be
certainly impending, and proceed with a high degree of immediacy, so as tottegluce
possibility of deciding a case in which no injury would have occurred aiallly, 664 F.3d
at40.

Here,Plaintiff’'s harms are ndtfuture harms but ongoing, present, distinct, and

palpableharms.SeeClapper 133 S. Ct. at 1148. Unlike Reilly or Clapper wherethe

possibility that the plaintiffs would suffer any concrete haras “speculative” and
“hypothetical,”seeClapper 133 S. Ct. at 133&Reilly, 664 F.3d at 3&Rlaintiff here has already
sufferedpalpableharm including the alleged theft of funds from his bank accounts on two
occasionsunauthorized use of foereditcards, and the unauthorized issuance of new credit
cards in Plaintiff's namé& Compl. 1 50-62. Courts that have passed on claims arising out of the
loss or theft of Pll havhesitatd to findthe existence ad constitutionainjury-in-fact before

lost Pl isactuallymisused, but a number of counavefoundthat plaintiffs who havelready
sufferedidentifiableidentity attacksby contrasthave standing to advance their clai@se e.q,

In re Target Corp. Data Security Breach dLit66 F.Supp. 3d 1154, 1159 (D. Minn. 201

(finding plaintiffs to have standing where their credit cards were used to makéaonezed

purchaseg In re Zappos.com, IncNo. 3:12€V-00325, 2013 WL 4830497, at *3 (Dev. Sept.

3 Clapper however, was decided at the summandgment stagesee133S. Ct. at 1146which required the

plaintiffs to make a stronger showing than Plaintiff must heeeDriehaus 134 S. Ct. at 2342 (observing that
standing must be established “with the manner and degree of evidence ragtheeduccessive stages of
litigation”) (quotingLujan, 504 U.S. at 561).

4 Defendant argues that loss of credit is not actual ipgitipg Johnson vEour States Enterprisesnc, 355
F. Supp. 1312, 1318 (E.D. Pa. 1972) (holdimatloss of credit alone was insufficient to shaationableharm
unless tied to some “tangible pecuniary” loss of which the lost aredithe causeiff'd 495 F.2d 1368 (3d Cir.
1974) However, Plaintiff has lost more than just credit. In additidiunaswrongly taken from his bankccounts,
he was forced to close his credit cairdsesponse to repeated occurrences of fraudulent acexpending time,
effort, and moneySeeCompl. {1 5662.

11



9, 2013)(finding the existence adtanding where the plaintiffs suffered “actual fraud or identity

theft”); Holmes v. Countrywide Fin. Corp., No. 5:@3¥/-00205, 2012 WL 2873892, at *5

(W.D. Ky. July 12, 2012) (finding that the plaintiffs had suffered an injofact becauséhey
wererequiredto expend time and money to protdetir identity)

Indeed, the court iETC v. Wyndam Worldwide Corp., 10 F. Supp. 3d. 602, 623-624

(D.N.J. 2014), distinguisheslich cases froReilly, concluding that the plaintiffs in that case
had aleged an injuryin-fact by virtue of their allegations thd#l had been misuseahich was

unlike themererisk of future harm identifiedn Reilly. CompareFTC, 10 F. Supp. 3cht623-24

(finding the presence of an actionalvpiry-in-fact where thirgparty identity thieves used PII
stolen fromthe defendanib make unreimbursed fraudulent chargeplamtiffs’ credit and
banking accountsyhich required them to spend time, effort, and money to close the accounts),
with Reilly, 664 F.3d at 45 (holdiniipatthe plairiff suffered noactionablenjury-in-fact where
the plaintiff's Pllwas accessed bhadnot yetbeenused for any fraudulent or unlawful
activity). Here,Plaintiff has suffered no mere abstract or hypothetical injury in light of the fact
that his bank and cdé accounts werased to make unreimbursed, fraudulent purchases,
requiring him to expend time, effort, and money to combat these inci@&@Sompl. 1 50-59.

The Coke Defendants also argue thlintiff lacks standing because kiforts to
combathis exposure to future harms do not constitutacimnableanjury-in-fact. Defs.” Mem.
Supp. Mot. Dismiss 14.

Plaintiffs “cannot manufacture standing by choosing to make expenditures based on
hypothetical future harm that is not cemtg impending.” Clapper, 133 S. Ct. at 1143. That is to
say, “costs incurred to prevent future harm is not enough to confer staridirag.1150-51. fe

United States Court of Appeals for the Third Cir¢was explained thepalication of this

12



principle tocasesarising out of losses of electronic information, recognizing“tadts incurred
to watch for a speculative chain of future events based on hypothetical futureatacts are no
more ‘actual’ injuries than thelagjed ‘increased ris&f injury.”” Reilly, 664 F.3d at 46.

As this Court has observed, Plaintiff's injuries and attempt to prevent futurigrsimi
injuries are not founded dspeculative” or “hypotheticaltoncernsid. TheReilly court found
that paintiffs who incurred expenses monitoring their accounts and protecting their pensdna
financid information“[w ithout] any actual injury (e.g. because their private information was
misused or their identities stolétdcked standing becausps]uch misuse is only speative—
not imminent.”ld. Here,Plaintiff incurredan expense in connection with his action to close his
bank account in response to unauthorized ac€sapl.{ 51. Plaintiffalsoexpended time and
effort protecting other credit cards apankaccounts fom theidentity thievesid. 1 5061,
which Plaintiff did in response to ongoing harms, not harms that were merely “hypalth&ee
Reilly, 664 F.3d at 4&@laintiff, thereforehas sufficiently pled the existenceanf injuryin-fact
both for the concrete damages he has already suffered and for the expendihagsiadeo
combatthese actualmminent, and impending harms.

B. Plaintiff has alleged a sufficient causal @ationship between Plaintiff’s injuries and
Defendants’ alleged onduct.

The CokeDefendants assedttat Plaintiff's harmsre notcauslly connected to their
conduct, which deprives Plaintiff @éfrticle Il standing.Defs.” Mem. Supp. Mot. Dismiss The
CokeDefendand makethree arguments in suppoiitst, the time period betwed¢he end of
Plaintiff's employment witiKeystone Coke (2007) and tetart of themisuse of Plaintiff's PII
(2014) is too great to fairly trace Plaintiff's injuries to the conduct of the Celfenldantsid. 7-
9. Second, no G Defendant (besideBlaintiff’'s employer, Keystone Coke) hadyarelationto

theharm sufferedufficient to confer standindgd. 7-11. Third, the information lost on the

13



laptops was insufficient tgive rise tathetypes ofharms Plaintiff suffereé. Id. 8-11. The Court
will discuss eactof the arguments in turn.

“The ‘case or controversyimitation of Article IlI still requires that a federal court act
only to redress injury that fairly can be traced to the challenged action offéimelalet, and not
injury that results from the independent action of some third party not before the conan’ S

v. E. Ky. Welfare Rights Org426 U.S. 26, 41-42 (1976). The Court of Appeals for the Third

Circuit has held thd{t]lhe second requirement of [Articld]l standing, causation, requires that
the alleged injuryin-fact is causally connected and traceable to an action of the defendant

Edmonson v. Lincoln Nat. Life Ins. Co., 725 F.3d 406, 415 (3d Cir. 2@itB)g Pitt News v.

Fisher 215 F.3d 354, 360 (3d Cir. 20003gealsoLujan, 504 U.S. at 560. This means the

plaintiff's injury must be fairly traceableto the defendant’s allegedly unlawful condugtllen,

468 U.S. at 738 (emphasis added). The “fairly traceable” requirementideAlitcausationhas
been described as “akin to ‘but for’ causation,” thus the Thircl@ Court of Appealdhas also
“found the traceability requiremefis] met even where the conduct in question might not have
been a proximate cause of the harm, duatervening events.” Edmonson, 725 F.3d at 418;
(citing Pitt News 215 F.3d at 360).

First,the CokeDefendars argudhatPlaintiff's injuries are not fairly traceable the
CokeDefendantbecausélaintiff's employmentwvith Keystone Coke ended more nhgeven
years ago and his data wag abeegedly misused until recentlpefs.” Mem. Supp. Mot. Dismiss
7-11.The Court does not agree.

The CokeDefendang framethis argument as an attack Blaintiff's ability to showbut
for” causation, claiming that, because of plassage of timehere is no “but fortonnecion

between Plaintiff's stolerdentity and the loss of his PIl by teke DefendantDefs.” Mem.

14



Supp. Mot. Dismiss Z-1. Plaintiff howeverneeds only “general factual all#gpns of injury

resultig from the defendant’s conduct.tjan, 504 U.S. at 561seealsoln re Target66 F.

Supp. 3d at 1160[A] t the motionto-dismiss stage, Plaintiffs need only plausibly allege that
they can establish the elements of stantlingdditionally, curts are generallyhient in
applying the “but for'causation requirement at this early stage of litigataeU.S. ex rel.

Krahling v. Merck & Co., Inc., 44 F. Supp. 3d 581, 602 (E.D. Pa. 2014) (findangfiff’s

general allegationthat “but for”the defendant’s fraudulent misrepresentation plaintiff would not
have suffered harm, sufficient to satisfy the cdasaequirement oArticle Ill); seealsoPitt

News 215 F.3d at 360-61 (finding traability requirement met where “but faallegations were
general and there were numerous intervening causes),Plaintiff has made general

allegations that)but for” the CokeDefendantsnishandling hisll, it would not have been lost.
Compl. 11 4-6, 17, 44, 49, 5@s well agieneral akgations that “but for” the Coke Defendants’
misrepresentations and breaclcohtract, he would not hageiffered harmid. 1 93138.

Where courts have dismissed claims for lacking the requisite presence ofr*but fo
causation, the dismissal is generally based ordhelusion that “the links in the chain of
causation . . are far too weak for the chain as a whole to sustain respondants’ staAtiamy.
468 U.S. at 759 (holdintdpat the causatiorequiranentwas rot met in an actiomvolving
“numerous third parties. . . whose collective decisions may not have a signiffeatit@n the

alleged harm); seslsoWarth v. Seldin, 422 U.S. 490, 509 (197 ding plaintiffs lacked

standing where causal link betwesoning ordinances and financial harm was not apparent from
the complaint)Although severyears passed between Plaintiff's employment andnisase of
his information the chain linkinghe loss of Plaintiff's SSN, credit cacand banking

information, and the subsequent identity attacks Plaintiff suffered, is plausiohgl C[Y 32, 49.
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The connection between the loss of sensitive PlIl like SSN and banking information and
subsequent identity attacks is apparent fRIaintiff's complaint.SeeWarth, 422 U.Sat509;
Compl.qY 46, 17, 44, 49, 50. Because Plaintiff needs ¢ggneral factual allegations of injury
resulting from the defendant’s conducttjan, 504 U.S. at 561, and the “links in the chaih”
causation,&eAllen, 468 U.S. at 75%etweenhe Coke Defendants’ conduct and Plaintiff's
harmare not too attenuatethe Court finds Plaintiff has sufficiently alleged “but fagusé
connectiorto satisfy the requirements of Article 1l at this stage of the proceeding.

Next, the CokeDefendant arguethat no Coke Defendanther tharPlaintiff's direct
employer, Keystone Coke, had any relation to Plaintiff or his PlIl, so Plasritdfm cannot be
fairly traced tothe other Cok®efendant’ alleged misconduct. Defs.” Mem. Supp. Mot. Dismiss
8-9.

The CokeDefendants largely relgn Polanco v. Omnicellnc., 988 F. Supp. 2d 451,

463-65 (D.N.J. 2013). IRolanco one @fendant Sentaramoved for dismissainder 12(b)(1)

for failing to satisfy the causation element of standamguingthat the plaintiff failed to allege
that Sentarga healthcare provider, hager treatd orinteracted with the plaintiff or that Sentara
had ever held or transferred tHaiptiff's personal health informationd. at 464. The court
dismissedsentardrom the action, findinghatthe harnthe plaintiff alleged to have occurred
following the loss of his personal informatiaras not fairly traceable to Sentdmacause Sentara
played no part in thehain of events that led the loss of the plaintiff's personal health
information Id.

But Sentar& position is not analogous toetposition of any of the Coke Defendants.
Plaintiff has plausibly alleged that eaCloke Defendant either held or transferred Plaintiff's PlI

at some time during the events that allegedly led to Plaintiff's inju@iespl. 1 15-19.
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Keystone CokeRlaintiff's employerwas a subsidry of CCEby the end of 2007d. § 18. In
2010,CocaCola Co. purchased the North American operations of @CH.19. Plaintiff's Pl
was then given to CCR lyocaCola Co. and allowed to reside on “laptops assigned to current
CCR and former CCE userdd. 1 2, 46, 44, 49, idEx. A, at 1° Plaintiff alleges thahisPlII
was stolen fronione or more of the Coke defendants,” includifioca-ColaCo], CCE, CCR,
and Keystone Cokerhaking plausible his claim that any or all of the Coke Defendants
controlled his PIlI at one poind. 11 16, 44These allegations are sufficient to establish, at the
pleading stage, causation for the purposes of standing. Furthe@ogeCola Co.and CCR’s
letter to Plaintiff informing him of the data breach strengthens the argumeat teastCoca
Cola Co. and CCR held or were responsible for Plaintiff's PIl at some bloinEx. A, at 1.
Courts analyzing casesvolving the losof Pll have consistentlgieclined to dismis
claims on the basis of a lack a sufficient causal connection where the defendargdras

direct control over the plaintiff's PIGee e.qg, In re Adobe, 2014 WL 4379916, at *12 (holding

thatplaintiffs have standing for declaratory relief claims becaesendant'dailure to take

adequate security measures \fady traceable tesubsequentlentity theft);In re Sony Gaming

Networks & Customer Data Sec. Breach Lit@03 F. Supp. 2d 942, 959 (S.D. Cal. 2012)

(finding sufficientcausation to confer standing where thieddant storeénd lostplaintiffs’
Pll, even though the plaintiffs did not allege the defendant promised to seetaghytheilPll);

In re Target66 F.Supp. 3cat 1159 (finding standing where customer’s credit card information

° “[A] document integral to or explicitly relied on in theroplaint may be considered without converting the

motion [to dismiss] into one for summary judgmeih’te Burlington Coat Factory Sec. Litjid.14 F.3d 1410, 1426
(3d Cir. 1997).

6 The Court acknowledgeke CokeDefendants’ argument, with regatalthe liability ofCocaCola Co.,

that a parent company “is not normally liable for the wrongful act®ptractual obligations of a subsidiary even if
or simply because the parent wholly owns the subsidiary.” Jean AndeimandHy of Agents v. Allstate Lifenk.
Co., 2 F.Supp. 2d 688, 691 (E.[Pa. 1998)However, Plaintiff does not allegeéocaCola Co.should be

responsible for the wrongful acts of its subsidiaries. RafHaimtiff alleges tha€CocaCola Co.itself mishandled

his PIl.SeeCompl. 11 19, 34.
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was held by theefendant and eventually stolen fréime defendants computers)in re Zappos,
2013 WL 4830497at *3 (finding sufficient level ofcausation)

Here,Plaintiff plausibly allege that eaclCoke Defendanhad drect control over the
laptop or laptops containing his PII at sotimee prior to the theftCompl. {1 15-19, 44.
Furthermore, Plaintiff has factually alleged taHtof the named Coke Defendactmtractually
agreedo protect his PIIld. 11 42, 105-29. He has further alleged that he was misled, conspired
against, and defrauded by all of the Edkefendanten connection with the loss of his Plidl. 1
91-138. As such, thisourt cannot accepihe CokeDefendantsargumenthatthe loss of
Plaintiff's Pll is not fairly traceable to anyone but Plaintiff's direct emptoieystone Coke.

Finally, the Coke Defendastarguehe PII held bythe Coke Defendantsvas insufficient
to enable the identity thieves eommit the types of identity attacksn Plaintiff's identity that he
allegedly sufferedsuchthatPlaintiff's injury is not fairly traceala to the conduct of the Coke
DefendantsDefs.” Mem. Supp. Mot. Dismiss B0.

The CokeDefendand supplyreasoning fronmn re Science Applications Internatidna

Corp. (SAIC) Backup Tape Data Theft Litagion, wherein the court decidéklateven the

plaintiffs who hadsufferedaninjury-in-fact from identity attacks following a Iesof their

personal informatiohadfailed to demonstrathatthe harm they suffered was fairly traceable to
the conduct of the defendants. 45 F. Supp. 3d 14, 31-32 (D.D.C. 20881ldnthe plaintifs

did not allegehattheir bank account or credit card information was stolen, yet they suffered
financialinjuries that coulchave bencausednly by the loss of these pieces of Ril.The

court concluded thahere was no causal connection betwéenfinancial harm the plaintgfin
SAIC suffered and the loss of Pl that did not include banking or credit card informidtion.

SAIC, however, is not analogous to the present case. Plaintiff has alleged that, akipart of
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employment agreement withe Coke Defendants, he was required to give his full lealk,
addressSSN,bank account information, credit card information, driver’s license, driving
records, and date of birth to the Coke Defendants. Compl. 1 Fla4tiff alleges that, with
this information, thedentity thieves allegedly stole money directly frm bank account,
opened new credit cards in his name, and obtained employmennienimesid. 7 5065.
Another court in this Circuit has fourtldat the loss oh SSN,even without concurrent loss of
banking and credit card information, was sufficient to enable a third party agenghe types

of attacks Plaintiff suffered. In re Horizon Healthcare Seilas. Data Breach LitigNo. 13—

7418, 2015 WL 1472483 *9 (D.N.J. Mar. 31, 2015) (explainivagidentity thieves could use
the plaintiff's stolen SSN to open new credit cardthe plaintif’'s name, making this type of
injury fairly traceable to conduct of the defendahre, in light of the information that Plaintiff
alleges the Coke Defendants lost, tloi@ finds the unauthorized access of Plaintiff's bank
accountsthe opening ohew cardsn his name, and the job obtained in Plaintiff's name, are, at
this time,fairly traceable to the conduct of the Cdkefendang.

Defendars further argue that Plaintiff diabt provide his Macy’s and Fingerheredit
card information tothe Coke Defendants, smy unauthorized accesfthese cards cannot be
fairly traced tothe conduct of the Coke Defendants. Defs.” Mem. Supp. Mot. Dismiss 9-10.
Plaintiffs have been found to laskanding in data breach cases where the stolen data cannot be
usedto createthe specific types of harm the plaingifiavesuffered: fPlaintiff’'s] current credit
card information . . . was not on the stolen laptops . . . Thus, any harm stemming from the
fraudulent use djplaintiff's] current credit cat is not ‘fairly traceable’ tfthe defendant].”

Horizon Healthcare Service8015 WL 1472483, at *&eealsoSAIC, 45 F. Supp. 3d at 31-32

(holdingthatno causal connectiaxistedwhere the information stolen from defendant could
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not be used to caudeettype offinancialharm the plaintiff suffered). Plaintiff does notegle he
gave anyof the Coke Defendants his Macy’s and Fingerhut credit card information. As such,
there is no causal connection between the information Plaintiff gakie @keDefendantsand
theidentity thieves’ ability toaccesslaintiff's Macy’s and Fingerhut credit cartts identity
theft purposesSAIC, F. Supp. 3d at 31-3Zompl.{{ 5665.

NeverthelessPlaintiff hassufficiently pledother types of harmincluding unauthorized
accesgo his bank account and other unauthorized uses afdnsity thatcouldbe fairly traced
to the PII allegedly lost bthe Coke DefendantsCompl. f 50-65. Although “plaintgfmust
demonstrate standing for eachm of relief sought' this does not mean plaint#fimust establish
each of theidamage claims at the pleadings stage in order to have standissgert their claims

Friends of the Earth, Inc. v. Laidlaw Envllervs (TOC), In¢.528 U.S. 167, 185 (2000)

(emphasis added)he question of whether a plaintiff has fairly establishethpmy-in-fact for
standing purposes is a separate issue from whether a plaintiff has suffigilegtéd éasis for

relief for each claim of damageSeeKrottner v. Starbucks Corp., 406 F. App’x 129, 130-31 (9th

Cir. 2010) (@lifferentiating between plaintiff’ s ability to sufficiently pleadaninjury-in-fact for
purposes of Artle Ill standingand failure toadequately plehdamages fostate law claims);

Pisciotta v. Old Nait Bancorp., 499 F.3d 629, 633-34 (7th Cir. 2007) (findhag plaintiffs had

standing to proceed bdismissing claims for insufficiently alleging injuries clainygdolmes
2012 WL 2873892 at *5 (“Even if [Hintiffs have constitutional standing, they may still have
failedto describe a basis for relief.” Although Plaintiff canct establishall damage claims,
Plaintiff has established injury fairly traceablethe Coke [@fendang sufficient to confer

standing for each of hienclaims, thus Plaintiff has estaliiesd standing to proceed with his
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claims.Seeln re Schering Plouglt78 F.3dat 245 (holdingthat plaintiffs must establish

standing for eachlaim orcause of action(femphasis added).

Thus Plaintiff has successfully allegbé has sufferedninjury-in-fact that is fairly
tracedle to the conduct of the Coke Defendants. As such, Plaintiff has shown he has
constitutional Articldll standing under 12(b)(®ufficient to advance his claims in thie@t.
IV.  Defendant’ motion to dismiss for falure to state a ¢aim

A. Plaintiff has failed to state a claim for a violation of the Drivers Privacy Protection
Act.

Plaintiff asserts a cause of action under@hniger’s Privacy Protection AtDPPA”),
claiming thatthe CokeDefendanits loss of Pliwhich included Plaintiff’'s motor vehicle records,
driver’s license information, and his SSN, constituted a violation of thisBAttPlaintiff's
Complaint does not stateclaim for relief under this &, and this claim will therefore be
dismissed

The DPPA prohibits the disclosure of a person’s driving informafit?DI”) by a state
department of motor vehicles or any officer, employee, or contractor thereof. 18 8§ F.Z1
(2012. PDI includes arfindividual’'s photograph, social security number, dridentification
number, name, address (but not the 5-digit zip code), telephone number, and medical or
disability information. . ” Id. 2725(3). The DPPA also prohibits a business from disclosing PDI
for a usehat is not included ithelist of permisible usegnumerated by the Add. 2721(b)(3).
Section2724(a) of the DPPA creates ¢ilability for a defendant wh¢(1) knowingly obtains,
discloses, or uses personal information; (2) from a motor vehicle record; andd3j)uiqgrose
not permitted’ Id. 2724(a).

The CokeDefendarsg argudhat Plaintiff voluntarily provided his PDI tine Coke

Defendarg, so theyarenot liable under the DPPA. Defs.” Mem. Supp. Mot. Dismiss 16Fhe.
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CokeDefendars citeto numerous cases to support tleegumenthat PDI provided voluntarily
by individuals, rather than sttlosed by state departmentsagenciesis not subject to the

restrictions othe DPPA.Id. at18 (citing Hurst v. State Farm Mut. Auto. Ins. Co., No. 10-1001,

2012 WL 426018, at *1 (D. Del. Feb. 9, 2012, d, No. 12-1654 (3d Cir. Oct. 24, 2012g5ke
v. Neal No. 07-2742, 2008 WL 4442603, at *3 (N.D. Ill. Sept. 29, 2008) (holding voluntary

disclosure of DPI by an individual does not give rise to a DPPA violatioogrdOcasio v.

Riverbay Corp., No. 06-4655, 2007 WL 1771770, at *6 (S.D.N.Y. June 19, 2007) (httlding

no liability existedunder the DPPA where driving records in question were not obtained from

state agency)®’'Brien v. Quad SixInc. 219 F. Supp. 2d 933 (N.D. Ill. 2002)jowever,
Plaintiff has alleged that he provided the Coke Defendaitiisauthorization to obtain his PDI
from the Department of btor Vehicleg“DMV”) . Compl. 1 16, 18, 49, 77-78. Itis not
unreasonable to assume that, after being provided authorization, DefendatbdidPlaintiff's
records from the DMV, thugiving rise to potential liability under the DPH#&r all non-

permissible disclosurasade by the Coke Defendan®eel8 U.S.C. § 2724(aRichlerv. Unite,

542F.3d 380, 394-95 (3d. Cir. 2008) (concluding that union workersagliected employee
license plate numbers, then used these numbers to obtain empémdresses from motor
vehicle recordgould be held liable for obtaining these addréssBat, Plaintiff's claim
ultimately fails for a different reason: the Coke Defendants’ loss of Piaiitll did not
constitute a “knowing disclosure” of Plaintiff’'s PDI, which is a prerequisitiéability under the
DPPA.

A disclosure of PII constitutesviolationof the DPPAonly if that disclosure was a
“knowing disclosure.” 18 U.S.C. § 2724(a). A “knowing disclosure” of PDI reqtires

defendanto take somévoluntary actiofito disclose the information. Senne v. Vik.
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Palantine 695 F.3d 597, 603 (7th Cir. 2012)t(ng Pichler, 542 F.3d at 394-95)This

requirement does not medrowever, that the disclosing party knows that the disclosure is
potentially illegal, nor must third parties actually see the disclosed infiomfar the disclogre
to constitute a violatiarBeePichler, 542 F.3dat 396-97 (hdding liability for any woluntary
action, not knowledge of illedity or potential consequencesgealsoSenne, 695 F.3at 597
(finding voluntary disclosure under DPPA where a police officer placed tic&etainingPDI
on drivers’ windshields, in plain view of the public). Plaintifidaly relieson Senneglaiming
that by entrusting an employee with Plaintiff's recordanminsecured, electronic format, the
CokeDefendantsnade the records accessible to the world in much the same waypadidhe
officer in Sennemade the drivers’ information available to third parteseSenne, 695 F.3at
597; Pl.’s Resp. Opp’n. 32T'he Court disagrees.

In Sennetraffic citationscontainingPDI were placed on the windshields of tHaiptiffs’
cars.ld. at 602-03. Thé& DIl wasthus displayed in a public manner, available for all pedestrians
and passershy to sdd. Here, Plaintiffs PDI was not displayed to the public, but kept within the
company and its subsidiaries on unsecured lap&geCompl. {1 16, 24, 80, 81. Althoutjre
CokeDefendarg may have been able to take further precautions to pRitantiff's PDI,
unsecured information on privately held laptopgrdifferentfrom “placing the information on
the windshield of the vehicle in plain view on a public way Se&Senne 695 F. 3d at 603.
Therefore, the Gurt finds that privately holding PDI, even in an unsecured manner, does not
constitute a “voluntary disclosure” under the DPPA.

The Gurt is equally unpersuaded by Plaintiff's arguntéat the theft of the PID
constituted a “knowing disclosure” by the Coke Defend&®@egl8 U.S.C. § 2724(a); ComfI1

76-86.The theft of Plaintiff's PDcamotbe characterized as a “voluntary action” takernhgy
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Coke Defendantdo disclose that informatioiseePichler, 542 F.3dat 380.Under similar

circumstanceghe courin Holmes v. Countrywide Fin. Corp., confrontedh claims arising

out of a loss of personal information aféedata breach where * a ne@w-well independently
stole [defendard] customer information,” held that under the Fair Credit Reporting Act, “no
coherat understandings of the words ‘furnigher ‘transmited” would give rise tdiability
under those circumstances. 2012 WL 287389216. This Court considerthe present situation

to be analogous tdolmesandfinds that “no coherent understanding” of the word “disclose” or

“voluntary action” would include thefGeeid.

Plaintiff asserts in his oppositida the Coke Defendantshotionthatthe Coke
Defendand transfer otthe laptop or laptops containing his Pll between different subsidiafies
CocaCola Co. amounts to a “voluntargteon” giving rise to a “knowing disclosure” under the
DPPA.Pl.’'sResp. Opp’n. 29-33. However, Plaintiff's Complaint cannot fairly be read to contain

such factual allegationSeeEli Lilly & Co. v. Roussel Corp., 23 F. Supp. 2d 460, 492 (D.N.J.

1998) (deidingthatclaims made in the plaintiff's oppositida a motion to dismisare not
asserted in the complairgind concluding thairsce a “complaint may not be amended by the
briefs in opposition to a motion to dismiss, the Court must disregarddhegation$) (quoting

Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1107 (7th Cir. 13®&nlso

Pennsylvania v. PepsiCo, Inc., 836 F.2d 173, 181 (3d Cir. 198#)€ legal theories set forth

in [Plaintiff's] brief are helpful only to the extent that they find support in the allegations set
forth in the complaint.”). In hisamplaint, Plaintiffdoes not describe any allegedly improper
disclosureof Plaintiff's PDI by one Coke Defendant to anotheather,Plaintiff spealk in

gereral terms abouhe “Coke [Dgfendants’tetentionof his PDI and purported “disclosure” as

a result of the theft of his PDI. Compf] $234, 76-86 Plaintiff's repeated reference to the Coke
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Defendants as a group belies any notion that Plaintiff alleged that one Efekel@nt acted
unlawfully by disclosing his PDI to another Coke Defend&hts Court, therefore, dismisses
Plaintiff's claim under the DPPA

B. Plaintiff has failed to state a claim fornegligence.

To state a claim for negligence under Pennsylvania law, a Plaintiff must all&pa: “(
duty recognized by law, requiring the actor to conform to a certain standarcegpiect to the
injured party; (2) a failure of the actor to conform to that standdj& causal connection
between the conduct and the resulting injury; and (4) actual loss ogddmthne interests of

another.” Felli v. Comnw. Dept. of Transp., 666 A.2d 775, 776 (Pa. Commw. Ct. 198b).

Pennsylvania, a claim of negligence must sia#ennsylvania’s “Economic Loss Doctrine” and
Plaintiff's claim cannot.

“The Economic Loss Doctrine provides that no cause of action exists for neglitpanc
results solely in economic damages unaccompanied by physical injury or pidgedge.”

Adamsv. Copper Beach Townhome Communities$, 816 A.2d 301, 305 (Pa. Sup€t.

2003) (citing_ Spivack v. Berks Ridge Corp., 586 A.2d 402 (Pa. Super. Ct. 1991); Aikens v. Balt.

& Ohio R.R. Co., 501 A.2d 277 (Pa. Super. Ct. 1989))e rationale of the econaic loss rule

is that tort law is not intended to compensate parties for losses sufferezsall afra breach of

duties assumed only by agreememIico Linings, Inc. v. Pavex, In&55 F. Supp. 1269, 1271

(M.D. Pa.1990). The Third €cuit Court of Appealsand Pennsylvania state courts hapgplied
the Economic Loss Doctrine in casegolving thefts of electronic, personal information, to bar
the ability of the parties whose information was lost to recoveegtigenceSeeSovereign

Bank v. BJ's Wholesale Club, Inc., 533 F.3d 162, 177-78 (3d Cir. 2008) (holditite

Economic Loss Doctrine barréde pgaintiff's claimsin negligence arising out of a theftatdit
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card information where the plaintiff suffered only economic haseg als®ittman v. UPMC,
No. GD-14-003285, (C.P. Allegheny Cty. May 28, 2015) (holding the Economic Loss Doctrine
barred the plaintiff's recovery after a hospital lost plaintiff's persandl financial information).
Here,Plaintiff does not assert that he has sustained any injury other than ectoss®sc
Plaintiff contends, however, that his claims fall understrealled”special relationship
exception to the Economic Loss Doctrisachthat the doctrine does not bar his claBeePl.’s
Resp. Opp’n. 33-35.
Pennsylvania courts have found an exception to the Economic Loss Doctrine where the

plaintiff and defendardre in a “special relationshipValley Forge Convention & Visitors

Bureau v. Visitors Servs Inc., 28 F. Supp. 2d 947, 952 (E.D. Pa. 1998). Courts have defined

the special relationship exception as “confidentiality, the repose of spesiabt fiduciary
responsibilities.’ld. In addition “[the special relationship exception] generally involves a
situation where by virtue of the respectsteength and weakness of the parties, one has the
power to take advantage of or exercise undue influence over thé adhéeiting Estate of
Evasew 584 A.2d 910, 913Ra.1990)). Thevalley Forgecourt further held special relationship
does not applyat “parties to ararmslength business contract.” 28 F. Supp. 2d at 952-53. “[l]n
determining whether a fiduciary duty arose in the context of an ordinary buseresaction,
courts must ask ‘whether the relationship goes beyond mere reliance on supéramdkmto a
relationship characterized by overmastering influence on one side or wealap=sience, or

trust, justifiably reposed on the other sitidly Space Preschod Nursery, Inc. v. Capitol

Indem. Corp., No. 14-2826, 2015 WL 1185959, at *10 (E.D. Pa. Mar. 13, 2015) (qvaliag

Forge 28 F. Supp. 2d at 952).
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Plaintiff insiststhat he was bound in a relationship of special trust with the Coke
Defendants when h@rovidedhis Pllas part of his employment contraSeePl.’s Resp.Opp’n.
33-35. Plaintiff does not suggest in his Complaint that the Coke Defendants had anyrfiducia
duty” to him. Compl. 11 87-90. Instead, Pt#frasserts the existence of a standamtployment
contract between himself and the Coke Defend#ht§. 106.Courts are hesitant to allow an
exception to the Economic Loss Doctrine when the Plaintiff can recover incoSea, e.g.

Sovereign Bank, 533 F.3d 177-78 (finding that Pennsylvania courts may allow an exception to

the Economic Loss Doctrine where thlaintiff attempts to recover from a defendant “with
whom the plaintiff hagio contractual relationship, when the plaintiff has relied on that peyson’
‘special expertise . . .”” but not where the parties were in a contractagbnship)(emphasis

added (quotingBilt-Rite Contractors, Inc. v. The Architectural Studio, 866 A.2d 270, 286 (Pa.

2005)see alsd/alley Forge 28 F. Supp. 2d at 953f parties to routine arms length commercial

contracts for the provision of needed goods or services were held to have a ‘sla@akhep,’

virtually every breach of such a contract would support a tort claim.hg@dit& M Beverage

Co. v. Guinness Imp. Co., CIV. A. 98V¥Y-4492, 1995 WL 771113t*5 (E.D. Pa. Dec29,

1995)).

Additionally, Plaintiff is unable to provide any compelling argument that, in his
employment contract, he was subject to “undue influence” by the Coke Defendtleg.
Forge 28 F. Supp. 2d at 95Rlainiff assers in his oppositiotorief that“[tjhere was anutual
reposeof specialtrust and confidentiality from the incepti@f this special relationshipPl.’s
Resp. Opp’n. 34 (emphasis added). There is no suggdsaion this exchange of “mutual” trust
in a standaremploymem agreement thahe Coke Defendants had “overmastering influence”

over Plaintiff or that Plaintiff was in a position of “@kness or dependent&eeValley Forge
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28 F. Supp. 2d at 9523 (citing cases where a special relationship was faaohliding
relationships between an attorney and his client, an 86 year old woman and her seksbusi

counselor, and a guardian and his wardg alsdMy Space Preschoa015 WL 1185959, at

*10. Because Plaintiff's employment agreement appears to be an-femgth business
contract” whichis not classified aa spea@l relationship sseValley Forge 28 F. Supp. 2d at
952-53, and because Plaintiff has not sufficiently alleged any “undue pthaétheCoke
Defendantdiad over him, this Coufinds thatno special relationship exists between Plaintiff
andthe CokeDefendantsSeeid. at 9527 As such, Plaintiff's claim for negligence is batrey
the Economic Loss Doctrine, and this claim is dismissed with prejudice.
C. Plaintiff has failed to date a claim for negligent msrepresentation

As with Plaintiff's negigenceclaim, Plaintiff's claimfor negligent nsrepresentation is
barred by the Economic Loss Doctrine. Pennsylvania law is clear: “Pennayiliamvs suit for
negligent misrepresentation, consistent with Section 552 of the Restat&eemtd) of Torts,
where such misrepresentation results in harm other than mere economic loszerthee
economic loss doctrine bars claims under Section 552 which result in solely ecavssviic |

David Pflumm Paving & Excavating, Inc. v. Fourgens. Co., 816 A.2d 1164, 1171 (Pa. Super.

Ct. 2003).Therefore, Plaintiff's claim for negligent misrepresentation is dismissed with

prejudice.

! Plaintiff citesIn re Target, wherein a special relationship was found between a compdimglunistomers

Pll and the customers who trusted their PIl would be secure, to suppontriilaim of special relationshigé F.
Supp. 3d at 11736; Pl.'s Resp. Opp’n. 385. However, the court itn re Targetlso found that, where there exists
“[a] clear contractual relationship between the parties,” application of the Ecobossi©octrine is appropriate.

Id. at 1175. Hee, Plaintiff has alleged the existence of a “clear contractual’” employmgergraentSeeln re
Target66 F. Supp. 3d at 11755; Compl. T 1099. As such, the exception allowedinre Targetloes not apply to
the present case.
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D. Plaintiff has failed to state a claim forfraud.

Under Pennsylvania lawsdudis defined as(1) a representation; (2) which is material
to the transaction at hand; (3) made falsely, with knowledge of its falsity oessokiss as to
whether it is true or false; (4) with the intent of misleading another into relyiitg (&)
justifiable reliance on the misrepresentation; and (6) the resulting injury wagypatety caused
by the reliance.Gibbs v. Ernst, 647 A.2d 882, 889 (Pa. 1984). claims of fraud broughhi
federal courRule 9(b) requires plaintiffs to plead with particularity the¢amstances” of the

alleged fraud . .” Seville Indus. Mach. Corp. v. Southmost Mach. Corp., 742 F.2d 786, 791 (3d

Cir. 1984) (quotindg-ed.R. Civ. P. 9(b)) “Rule 9(b) serves to give defendants ‘notice of the
claims against them, provide[ ] an increassehsure of protection for their reputations, and
reduce[ ] the number of frivolous suits brought solely to extract settlenidntse Supema

Specialties, Inc. Sec. Litigd38 F.3d 256, 270 (3d Cir. 2006) (quoting In re Burlington Coat

Factory Sec. Lig., 114 F.3d 1410, 1418 (3d Cir. 1997)). In order to meet the heightened

pleading requiremestof Rule 9(b), a plaintiff may plead with particularity th&me, place and

manner’ of each of the defendanftsludulent statements or actions.” Ethanotritas

Accredited v. Wiener, Zuckerbrot, Weiss & Brech#35 F. Supp. 18, 22 (E.D. Pa. 1985)

(quoting Fed R. Civ. P. 9(b)).Although, “[i]t is cerainly true that allegations of ‘date, place or
time’ fulfill these functions[] nothing in the rule requires them. Plaintiffs are free to use
alternative means of injecting precision and some measure of substantiatitieimati¢gations
of fraud” SevilleIndus., 742 F.2d at 791 (quoting Fed. R. Civ. P. 9()a Ainimum howe\er,
Rule 9(b) requires “that the plaintiff identify the speaker of the allegedly frantlstatements.”

Klein v. General Nutrition Cos., 186 F.3d 338, 345 (3d Cir. 1999).
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Plaintiff's Complaint does not indicate thme, place, manner, or name of any specific
person whallegedlymade fraudulent statements to hifhe claim of fraud instead appears to
utilize the “shotgun approach,” containing omggue and general allegations agathstCoke

Defendantss a collectiveSeeEthanol Partners, 635 F. Supp. at 22 (findheg the heightened

pleadings standard of Rule 9fb)not bemet where theomplaint made vague assertions against
a broad range of defdants); Compl. 912-104.Therefore, Plaintiff's claim for fraud is
dismissed.
E. Plaintiff has stated a claim for breach of contract

Under Pennsylvania lawhé elements of breach of an express contract are: “1) the
existence of a contract, including its essential terms, (2) a breach of axposed by the

contract, and (3)esultant damagesCoreStates Bank, N.A. v. Cutillo, 723 A.2d 1053, 1058 (Pa.

Super. Ct. 1999).

Plaintiff alleges that, as part of his employment contract with the Coke Defenthaare
was a “mutual exchange of consideration whereby the Oekendants entrusted Plaintiff . . .
with access to the vehicles and equipment for the sale of one of America’ssowstlsrands,
CocaCola, in exchange for the promise of employment, with salary, benefits, and Bdcure
Compl. § 106. These allegations are sufficient to suppemtistence of a contract, as well as its

essential term$SeeCoreStates Bank’23 A.2d at 1058. Plaintiff has alsofficiently alleged the

breach of this contract: “[t]he failure fihe CokeDefendantkto keep securedm breach the
Pl of Plaintiff . . . constitutes a material breach of the agreement between the Coke Defendants

and the [Plaintiff].” Compl. § 107. Finallylaintiff has sufficiently pld danages as a result of
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this breach due to the costs Plaintiff incurred in connection with the migrationludrigg
from one account to anoth%B_eeCompI. 1 51.

The essential elements of breach of implied contract are theasaameexpress contract
except the contract is implied through the parties’ conduct, rather than expretsiy.

Highland Sewe& Water Auth. v. Forest Hills Mun. Auth., 797 A.2d 385, 390 @Gammw.Ct.

2002).“[T]he pleading of a written contract is only applicable to claims for breaelxmiess

contract and there is no similar requirement for claims of impliedtcact. Byrne v. Cleveland

Clinic, 684 F. Supp. 2d 641, 658 (E.D. Pa. 20B®intiff claims thathe Coke Defendants,
through privacy policies, codes of conduct, company security practices, and othet,conduc
implicitly promisedto safeguard his PlIl iexchange for his employmei@eeid. 1 42.At this
stage of the proceedings, whether the relevant terms of the agreement betvpeetieh were
stated explicitly or arose implicitly does not affect Plaintiff's ability to ste\Defendants’
Motion. Plaintiff has fairly alleged the existence of an agreement between the paties th
included a covenant by the Coke Defendants to protect Plaintiff's Pll, which fPlalleges that
the Coke Defendants breached. Therefore, the Coke Defendants’ matismiss Plaintiff's
claims sounding in contract is denied.

F. Plaintiff has failed to state a claim for weach of thecovenant of goodaith and fair
dealing.

“A breach of the covenant of good faith is nothing more than a breach of contract claim
and sepmate causes of action cannot be maintained for each, even in the alteriRaimdd v.

GreeneNo. 03894, 2005 WL 579943, at *2 (Pa. Ct. C.P. Feb. 28, 28@8)alsdn re 400

Walnu Assocs. L.P, 454 B.R. 60, 72 (BankE.D. Pa 201) (“In Pennsylvania, there is no free-

standing claim for breach of good faith. Rather, ‘[ijn order to plead a causeoof factbreach

8 The Court therefore el not resolve at this time whether Plaintiff, if he prevails on his brdamntract

claim, may be entitled to damages for the “time” and “effort” he allegedlgradgd SeeCompl. 164.
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of the covenant of good faith, whether it is an express or implied covenant, a plaustiff m

properly plead the elementsatlaim of beach of contract.”) (quoting CRS Auto Parts, Inc. v.

Nat'l Grange Mut. Ins. Co., 645 F. Supp. 2d 354, 369 (P42009)).To the extent Plaintiff

asserts the Coke Defendants breached their contractual obligations byngpiragtod faith,
thatcontention ignerely part oPlaintiff's breach of expies and implied contract claims.
G. Plaintiff has stated a claim in restitution.

Under Pennsylvania law, a claim for liability founded on the unjust enrichment dieainot
requires a showing o{1) berefits conferred on defendant by plaintiff; (2) appreciation of such
benefits by defendant; and (3) acceptance and retention of such benefits under such
circumstances that it would be inequitable for defendant to retain the benefitiiypgayment of

value.” Sovereign Bank533 F.3d at 180 (quoting Limbach Co. LLC vtyCof Phila, 905 A.2d

567, 575 (PaCmmw. Ct. 2006)). Terms such asnequitable”or “unjust” may suggest a
deceptively malleable conceptiohthe law, but the extent to which the law ddtiition will
“interven[e]in transactions that might be challenged as inequitable is narrower, more
predictable, and more objectively determined than the unconstrained implicattbesaairds
‘unjust enrichment.”SeeRestatement (Third) of Restituti@md Unjust Enrichment 8§ 1 cmt. b
(Am. Law Inst. 2011)see alsad. § 1reporter’s wte b (“The doctrine of unjuster, as it is
sometimes called, unjustifiedenrichment is not a synonym for a type of ‘palm tree justice’ by
which every unjust displacement of wealth from one person to another can be remedied.”

(quoting_ Kane v. Motor Vessékda 355 F. Supp. 796, 803 (E.D. La. 1972))). The touchstone of

a meritaious claim is “the transfer of a benefit without adequate legal ground” tiatoer
“unjust enrichment in any such broad sen§&eé&id. 8 1 cmt. bThelaw of restitution does not

supply a forum for judges to engage in an unbounded inquiry inteldiee equities of a case,
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but insteacdcomprises a series of generally accepta@dumstances in which a liability in

restitution will be predictably imposedSeeid. 81 cmt. a;see alsdMeehan v. Cheltenham

Twp., 189 A.2d 593, 596 (Pa. 1963) (“The Restatement of Restitution sets forth various rules for
the determination of whether the retention of a particular enrichment is unjust.”).

Critical to assessing a claim in restitution, therefore, is identifying the allegedrr why
the benefit in question was obtained without adequate legal ground. Here, Pliéggf$ sahat
“[by deliberately breaching their contract with Plaintiff] the Coke Ddénts have been
knowingly enriched by the savings in costs that should have been reasonably expendedtto prot
the PII of the Plaintiff and the Class.” Compl. § 126. That claims sounds in the “oppoctunisti
breach” theoryf restitution which supporta claim for relief when “a deliberate breach of
contract results in profit to the defaulting promisor and the dlaidamage remedy affords
inadeaiate protection to the promisseontractual entittement,” measured by the profit realized

by the defaulting promisor. In re 400 Walnut Associates, L.P., 506 B.R. at 668 (quoting

Restatement (Third) of Restituti@amd Unjust Enrichment § 39)1see als@€CocaCola Bottling

Co. of Elizabethtown, Inc. v. Coca-Cola Co., 988 F.2d 386, 406-10 (3d Cir. 1993).

At this procedural stage, the Court need not precisely sketch the bound#nielaim
but takes this opportunity to observe that the circumstances affording relief hisdbeory are
narrow.SeeRestatement (Third) of Restitution and Unjust Enrichme3fd 8mt. a (“The
restitution claim described in this section is infrequently available, beeausach otontract
that satisfies the cumulative tests of § 39 is rarmtggral to theclaim is that thdoreach must

be deliberate. Sad. § 39(1);see alsi&Kansas/. Nebraskal35 S. Ct. 1042, 1056-57 (2015her

breachmust not mereljnave been efficient odaantageous for the breaching party, inuist

have been the result of “conscious advantageg” or “opportunistic calculatiohSeeKansas
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135 S. Ct. at 1069 (Thomas, J., dissenting). The breach must also be profitable, such that “the
gain to the defesant as a result of the default will exceed the injury to the plaintiff from the
same cause.” Restatement (Third) of Restitution and Unjust Enrichment 8§ 39(8) & c

Finally, and vitally, the contractual damage remedy must “afford inadegratztion to
the promisee’s contractual entitlement,” for the essence of the claim is the fiesdftoce][]
. .. an entitlement that would be inadequately protected if liability for interfereece limited
to provable damagesSeeid. 8§ 39(2) & cmt. b. Understood by its purpose, this claim embraces
those circumstances where “the promisee’s contractual position is vulnerablgse” in order
to prevent an inadequate damage remedy from “undermin[ing] the stabdity contractual
exchange in which one paigyperformance may neither be easily compelled nor easily valued.”
Seeid. 8 39 cmt. b.

These requirements serve to distinguish this cfemm those circumstances where it is
improper to assert a claim in restitution in a contractual setting. Contracting saretimes
seek to wield a claim in restitution to disgorge a benefit from a countexplaein a contractual
benefit, usuallyunforeseen by the contracting party at the time the bargain was struclesatccru

the counterparty during the course offpamance. Such was the cashilson Area School

District v. Skepton, where a school district, which had invited bids for the constrattomew

school, sought to disgorge from the contractor certain cost savings the contesctirlevto
secure during the course of constructi®ae895 A.2d 1250, 1251-53 (Pa. 2008he bid terms
required that the contractors secure and pay for all necessary permitangaviad fees, and
licenses. After paying the permit fees assessed by the local borough,triaetoos, through suit
in state court, were able tdbtain a refund of those fees when the fees were found to have

violated a provision of the borough’s codgeeid. at 1252-53The school district sought to
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disgorge the refunded fees from the contractors, arguing that “a mistake ehla¥ed them to

a claim in restitutionSeeid. at 1253. The Supreme Court of Pennsylvania rejecteddims, c
stating that “it has long been held in this Commonwealth that the doctrine of unjustreanias
inapplicable when the relationship between the parties is founded upon a written ag@eme
express contract, regardless of how ‘harsh the provisiosisch contracts may seem in the light

of subsequent happeningsSeeid. at 1254 (quoting Third Nat'l & Tr. Co. of Scranton v.

Lehigh Valley Coal Co., 44 A.2d 571, 574 (Pa. 1945)). Put another way, the benefit obtained by

the contractors was not “without adequate legal ground,” because the risk assotiatied wi
calculation of the fees that the borough would ultimately asgas contractually allocated to the

contractors. The line of cases ciiadVilson affirm the basic principl¢éhat no claim in

restitution arises when a contracting party obtains a contracalkltated benefitSeeThird
Nat'l, 44 A.2d at 574 (findingo claim in restitution to disgorge benefits obtained by contract);

Schott v. Westinghouse Elec. Corp., 259 A.2d 443, 448 (Pa. 1969) (qubtrdgNat’l to

observe, in dicta, that “the quasi-contractual doctrine of unjust enrichment [is]icadybphen
the relationship between parties is founded on a written agreement or express)caiingert

v. T.W. Phillips Gas & Oil Co., 157 A.2d 92, 105 (Pa. 1959) (observing, in the context of a lease

for oil and gas drilling, that no claim in restitutiamuld exist to seek a production royalty above

the rate set by contract); Durham Be, Inc. v. Hellertown Borough Auti48 A.2d 899, 904

(Pa. 1959) (finding no claim in restitution to recover value of water mains thatoeestructed
by builder in accordance with the terms of a contract between builder and boroughyguthor

By contrastPlaintiff is not attempting to use the vehicle of restitution to rewrite the terms
of an agreement the parties allegedly made. Rathecldime that another engaged in an

opportunistic breach of a contract is “the equivalent, in the contractual contarinténtional
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and profitable tort,” and “it is properly understood and delimited” by analogyita<ia
restitution that arise when one engages in an “intentional and profitable imtegfevith another
person’s legally protected interestS€eRestatement (Third) of Restitution and Unjust
Enrichment § 39 cmts & b. Plaintiff has stated a claim in restitution, and Defendants’ motion
to dismiss this claim at this juncture is denfed.
H. Plaintiff has failed to state a claim under the &w of bailments.

Plaintiff asserta claim under théaw of bailmens, arguingthat theCoke Defendants
were bailors of his PIl and failed to return it to him. Corfiffl13633. The Court desnot agree.
Under Pennsylvania law “a cause of action for breach of a bailment agreemsesifahe bailor

can establish that personalty has been delivered to the bailee, a demand forf thibailed

° Section 39f the Restatemeiias attracted some criticisihom the highest levels of thadiciary as a

principle that “lacks support in the lawansas v. Nebraskd 35 S. Ct. 1042, 1068 (2015) (Thomas, J., dissenting),
whichwas the product of the author’s decision to “abandon][] the mission aflidagahe law” n favor of setting
forth “aspirations for what the law ought to begeKansas 135 S. Ct. at064 (Scalia, J., dissenting).

But the mere fact that the “rul@f section 39 is newseeCaprice L. RobertRestitutionary Disgorgement
for Opportunistic Brach of Contract and Mitigation of Damagéd® Loy. L.A. L. Rev. 131, 140 (2008Jpes not
mean that the Restatement has crafted a new rule of law from wholeActetturring theme in the law of
restitution is the failure of courts to articulate with aoypsistency the “rule” or principle that they are applying and
the corresponding failure to appreciate that the result they reach igtimsdityin natureSeeAndrewKull, Zero-
Based MoralityBus. L. Today, JuBAug. 1992, at 11, 13 (“Most lawyers, and many judges, fail to recognize
restitution issues when they come across them. As a result, thesetessdito be addressed by circumlocution and
seconebest analogies if they are addressed at all.”). That the courts have fafeghioin consistent terms or
articulate consistent reasoning to reach a particular result does nothaete tresult itself is new and without
support from existing case la@eeRobertssupra at 143(“A gain-based remedy for a breach of contract éaset
unprecedented . . . . American law simply lacks an overarching theatgltorethe phenomenon. The Restatement
proposesection 39 to fill this void.”).

If the intent of the original restatements was “to presewntderly statemerdf the geneal common law,”
seeKansas 135 S. Ct. at 1064 (Scalia, J., dissenting) (emphasis added), no areanafyléw in more need of such
a project than the law of restitution, and section 39 is illustrative of thhtTgumRestatement’s organization of
casesand outcomes under the common heading of section 39 appears to be less ambdténgyvel extension” of
the law and more an attempt to illuminate it, a task whose objective is t tf@atesome consensus exists that the
rule of this section is proper but which consensus is obscured by a lackmboaerminology and reasonirfsee
Restatement (Third) of Restitution and Unjust Enrichment @39 a (“The innovation of the present section
consists, not in proposing that defendants in [these] casbleeto disgorge profits derived from a deliberate
breach, but in stating a rule to generalize tloesemonly accepted outcomes.”).The fact that “few courts have ever
relied’ on a particular section of @statemenseeKansas135 S. Ct. at 1069 (Thomal., dissenting), is not an
indicator that the courts are not in some level of agreement that such a resu#ids sach reasoning would put the
restatement cart before the case law horse. While a paucity of citations toearrestairinciple over time may cast
doubt upon that principle’s validity, it would be premature to apply sem$oning to rule that deals with
“exceedingly rare” caseseeRestatement (Third) of Restitution and Unjust Enrichment § 39 cimtaa,
Restatementhat is fewer tha five years old covering aarea of lav prone to doctrinal confusion.
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goods has been made, and the baileedikeslifto return the personalty.” Price v. Brown,

680A.2d 1149, 1152 (Pa. 1996).

While courts in Pennsylvania have yetconsider whether such a claim could arise in
connection with a loss of electronic information, a number of courts have found that Byl &ost
party holding that information was not “property” or “personalty” for the purpostsedaw of

bailment See e.g, Ruiz v. Gap, Inc., 540 F. Supp. 2d 1121, 1127 (N.D. Cal. 2008) (holding that

social security numbers and credit card information stolen from a computenetgneperty for
purposes ofhe law ofbailment);In re Sony, 903 F. Supp. 2d4974-75 ({T]he Court is hard
pressd to conceive of how Plaintiffs’ Personal Information could be construed to be personal
property so that Plaintiffs somehow ‘delivered’ this property to Sony and then ectitcloe
returned.) In re Target66 F. Supp. 3d at 11{dismissinga bailment claim with prejudicen

the context of lost P)l This Court agrees with the logic of these cowtsl believes
Pennsylvania courts would do the same. Plaintiff has not allegedtheted any personalty

the Coke [2fendard besdes his Pll.SeeCompl. 11 130-33Therefore, the claim must be
dismissed.

l. Plaintiff has failed to state a claim based on awl conspiracy.

Finally, Plaintiff brings a claim of civil conspiracy, allegitigat theCoke Defendang
conspired to keep tHess of Pllhidden from Plaintiff. CompH[{ 13438. Plaintiff's conspiracy
claim is deficient in two respects.

First, Plaintiff's conspiracy claim iunded orhis claim offraud.SeeCompl. § 135.
Because Plaintiffailed to state a claim for frautlis conspiracy claim must also falcKeeman

v. Corestates Bank, N.A751 A.2d 655, 660 (Pa. Super. 2000A]bsent a civil cause of action
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for a particular act, there can be no cause of action fdrccimspiracy tacommit that act . .”)

(quotingPelagatti v. Coherb36 A.2d 1337, 1342 (Pa. Super. 1987)); Compl. T 135.

Second, Plaintiff fails to plausibly allege that 8we purpose of thalegedconspiracy
was tomaliciouslyharm him. To state a claim of congay, Plaintiff must allege “(1) a
combination of two or more persons acting with a common purpose to do an unlawful act or to
do a lawful act by unlawful means or for an unlawful purpose; (2) an overt act done in parsuan

of the common purpose; and (3wl legal damage.” Estate of Werner v. Werid@&1 A.2d

188, 191(Pa.SuperCt. 2001). In addition, civil conspiracy requinemliceon the part of the

wrongdoer and intent to injure the plaintiff. Constitution Bank v. DiMarco, 836 F.Supp. 304, 308

(E.D.Pa. 1993). Moreover, “[b]ald assertions that certain actions were malicionsafeciert;
it must be alleged that thedle purposef the conspiragwas to injure the Plaintiffs.’"Morilus

v. Countrywide Home Loans, Inc., 651 F. Supp. 2d 292, 313 (E.D. Pa. 2008) (quoting

Indep. Insv. LedermanNo. CIV.A. 97-4153, 2000 WL 1209371, at *20 (E.D. Pa. Aug. 28,

2000)) (emphasis added). Even acts that amount to fraud are insufficient to shoonsipitacy
if there was no specific intent to harhetplaintiff. Morilus, 651 F. Supp. 2d at 318jécting a
claim for civil conspiracy where defendantissire to make a larger profit for his business w
the likely motivation behind his fraudulent acts).

Here,Plaintiff allegesthat[tjhe Coke Defendants performed the acts alleged [in
Plaintiff's Complaint]in furtherance of the common plan or design for the conspiracy with
knowledge of the injury and damage it would cause to Plajht@fiid with intent to cause such
injuries or with recklesdisregard for the consequences.” Compl. { TBat the Coke
Defendant’s actetivith knowledge of the injury. . . and withtent to caussuchinjuries or with

reckless disregard” is insufficient to state a conspiracy akdinh arisesonly when thé'sole
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purpase” of the caduct waghe intent to harnSeeMorilus, 651 F. Supp. 2d at 313; Compl. |
137. Indeed, Plaintiff does not allege facts that would make plausible, rather tigdyn me
speculéive, his claimthat the Coke Bfendarg actedwith the sole intendf harmingPlaintiff, as
Plaintiff freely admits thathe motivations behind thelegedconspiracy aréunknown to

Plaintiff.” SeeMorilus, 651 F. Supp. 2d at 313 (dismissing a conspiracy claim where, although
defendarg were aware their actions would satharm to the plaintiftheir specific intent was

not solely to harm the plaint)ffseealsoThompson Coal Co. v. Pike Coal Co., 412 A.2d 466

(Pa.1979) gtatingthat the sole intention ia civil conspiracyclaim must be “calculated to do

harm to others . .”) (quoting Rosenblum v. Rosenblum, 181 A.2d 583, 585 (1935)); Compl. 1 7.

Accordingly, the Court dismisses this claim with prejudice.
V. Conclusion

The questions before the Cowatewhether Plaintiff hasufficiently pled injuryin-fact
fairly traceable tahe conduct of the Coke Defendants to have standing émtele 11l and
whether Plaintiff has pleslufficientfactsto makehis claims for relieplausible. This Court
finds that Plaintiff has standing to proceeith his clamsconsistent witlthe requirements of
Article 1ll. The Qurt denies the Cokeefendand Motion to Dismiss Plaintiff ®xpress contract,
implied contract andunjust enrichment claims, but grants the Coke Defendants’ Motion to

Dismiss Plaintifs other claims in accordance with this Memorandum Opinion.

BY THE COURT:

/s Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.,
United States District Judge
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