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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARK S. ROSEMAN, ) CIVIL ACTION
Plaintiff, :
No. 14-6520
V.

UNITED STATES OF AMERICA,
Defendant.

MCHUGH, J. JUNE 25, 2015
MEMORANDUM

l. Background

For the last several years, Plaintiff Mark S. Roseman has been contestingpthal
Revenue Service’s assessment of penalties for the nonpayment of cerin @20@3 and 2004.
Seeking to eliminate or reduce the assessed penalties, Plaintiff bsoitghtthe Court of
Federal Claims in 2009. The Court of Federal Claims action settled with an agréeeni&®kS
would eliminate the penalties for 2003 only. Plaintiff then sought to further reducablisyl
by sending the IRS an Offer in Compromise, proposing to pay $1000 to settle the 20 liabili
The IRS rejected the offer. Plaintiff appealed the rejection, and the IRSdefbetappealro
October 15, 2014. Complaint at 1-2.

1. The Present Action

Plaintiff filed this actiorpro se on October 29, 2014. His Complaint alleges the Internal
Revenue Service improperly assessed penalties on unpaid taxes andrbpsrly failed to
correct the errors. The Complaint lists six Counts. First, Plaintiff allegedJitited States
Governmehwould be unjustly enriched” if it were permitted to collect the penalty sesdes

Complaintat 3. Count Two asserts “Incompetence of Internal Revenue Service Officials.”
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Complaintat4. The third couhaccuses the IRS of failing to carry out its mission statement.
The fourth count alleges a violation of “The Taxpayer Bill of Rightsl.” Specifically, Plaintiff
claims the IRS failed to “consider facts and circumstances that might aff¢etrjtdeslying
liabilities.” Id. at 5. The fifth clan asserts the IRS failed to “follow its own Internal Revenue
Manual” in the procedures it filed to handle Plaintiff's offer of compromise téRBe Id.

Finally, Count Six alleges Defendant violated the Freedom of InformatibbyAfailing to
provide Raintiff with his IRS case file upon his requestlaintiff seeks, as a remedy,
compensatory and punitive damages as well as an injunction preventing thearotétiie
challenged taxes.

The Counts irPlaintiff s Complaint dawot identify the statuty authority for bringing
Plaintiff's claims. Defendant, ints Motion to Dismiss, characterizes the first five claims as all
arising under 26 U.S.C. § 7433, and asks this Court to dismiss these claims for ses@mal rea
First, Defendant argues that these claims are all barred because Plaintiff has failexligt laieh
administrative remediedDefendant next argues that Plaintiff's request for an injunction is
barred by the Antinjunction Act, 26 U.S.C. § 7421(a). Third, Defendant asserts thatgmnirsu
to the Administrative Procedure Athtis Court may not compel the IRS to accept Plaintiff's
Offer in Compromise.

Defendanfinally argues that Plaintiff'sixth and last claim, which arises under the
Freedom of Information Act, must be dismisseddose Plaintiff has failed to exhaust required

administrative remedies.

! The first paragraph of Plaintiffs Complaint states, “This is an actiekisg to enjoy the collection of the taxes
which are the subject of this Complaint.” | assume that Plaintiff is lackeeking toenjoin the collectiorof taxes.
If in fact Plantiff is seeking the Court’s permissioneaijoy the collection of taxe$10 permission is necessary



IIl.  Discussion

Defendants seek dismissal of the Complaint under lbederal Rule of Civil Procedure
12(b)(1) and 12(b)(6). When evaluating a motion to dismiss based on Rule 12(b)¢hgtone
challenges the facial sufficiency of the complaint (as opposed to the factua@cotithe basis
for subject matter jurisdiction), the “court may rule on the motion by acceptiagfaintiff's]
allegations as true” and then evaluating wheethe plaintiff has alleged facts supporting
jurisdiction. McCann v. Newman Irrevocable Trust, 458 F.3d 281, 290 (3d Cir. 2008)Vhen
evaluding a motionbrought under Rul&2(b)(6),the Court‘'must accept all of the complaint’s
well-pleaded facts as &’ and then go on tetermine whether the facts alleged in the
complaint are sufficient to show that the plaintiff has a ‘plausible claim for réligfowler v.
UPMC Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2009) (citations omittddhe differences
between 12(b)(6) motions and 12(b)(1) motions are subtis@nétimeglossed over, but can
be important.See Arbaugh v. Y & H Corp., 546 U.S. 500, 500-02 (2006).

In this case there is some uncertainty about which standard applies to paaspela®f
Defendant’'s arguments. Specifically, the law may be unsettleddsetber the exhaustion of
administrative remedies is a jurisdictional or substantive requirement fatiar5e433 claim.
Defendant’'s Memorandum in Support of Motion to Dismiss 8BuBipck v. I.R.S,, 602 Fed.
App’x. 58, 60 n.3 (3d Cir. 2015) (noting that a recent Supreme Court decision may have
superseded the Third Circuit’s rule that administrative exhaustion is a juriedictio
requirement). Howevehere, as iBullock, the distinction does not affect the outcome of this
Motion because Defendant has only challenged the legal sufficiency of the facts alléged i

Compilaint.



1. Exhaustion of Administrative Remedies

Plaintiff does not reject Defendant’s characterizationhigatequests for damages in
Counts One through Five of the Complaint are brought under 26 U.S.C. § 7433. This statute
allows taxpayers to bring actions for damages if “any officer or emplofyie Internal
Revenue Service recklessly or intentionally, or by reason of negligence adisr@my provision
of this title, or any regulation promulgated under this title.” 26 U.S.C. § 7433(a). Tine stat
providesthat except for certain actions related to liens, the statthe esxclusive remedy for
negligent or intentionally wrongful collection actionsl. Section 7433 requires claimants to
exhaust administrative remediesfore they can bring a claim for damages in coR& U.S.C. §
7433(d)(1).

Plaintiff argues he complied with this requirement by filing an Offer in Compmoansd
Forms 1040X, an Amended Tax Return. | do not find that these forms comply with the IRS’s
rules for administrative claims. IRS regulations provide precise requitsrite making
administrative claims that would satisfy 26 U.S.C483. 26 C.F.R. § 301.7433e); Venen v.
United Sates, 38 F.3d 100, 103 (3d Cir. 1994) (discussing administrative exhaustion
requirements under Section 7433). The regulation requires claimants to send tham clai
writing to a particular office within the IRS anditelude in the claim certain information, such
as a “description of injuries” and a “dollar amount of the claim.” 26 C.F.R. 8 3011{4}3-
Plaintiff has not alleged facts showing his Offer in Compromise and Amended Tax Ret
satisfy those requirements

In addition, even if Plaintiff had exhausted his remedies, Section 7433 appears to limit
monetary remedies to “actual, direct economic damages.” 26 U.S.C. § 7433(b). Counts One

through Fourof the Complaint request punitive damages, which do not appear to be available



under the statute. Count Five refers to compensatory damages, but the Complaint alésgenot
facts showing a plausible basis for those damaghksreforg | must concludé¢hat Plaintiff's
claims for damages should be dismissed.
2. Injunctive Relief
| must also dismiss Plaintiff's claim for an injunction barring the IRS from ciotig
taxes it has assessed against Plaifarffack of subject matter jurisdictior26 U.S.C. § 7421
prohibits injunctions restraining the assessment or collection of taxes. ‘arifest purpose of
[8] 7421 (a)is to permit the United States to assess and collect taxes alleged to be due without
judicial intervention, and to require that the legal right to the disputed sums be deteima
suit for refund.” Enochs v. Williams Packing & Nav. Co., 370 U.S. 1 (1962)The statute
deprives federal courts of jurisdiction to hear claims for injunction against tleetcmi of taxes.
Id.
Section 7421 is subject to statutory and equitable excepti@ms.exceptiopermits
courts to enjoin proceedings to coll#at particular kind of penalties assessed against Plaintiff
penalties assessed under 26 U.S.C. 8§ 6672. To take advantage of this exception, the person
subject to those penalties must pay a certain portion of the penafileamdlaim for a refund.
26 U.S.C. §6672(c). An action to collect the penalty may be enjoined pending the outcome of
the claim. Id. The Supreme Court has alszognizedhat an injunction may issue “if it is clear
that under no circumstances could the government ultimately preVédiliams Packing, 370
U.S. at 7. The Third Circuit explained the exception applies if two conditions are met:
First, when thedcts and law are examined in the light most favorable to the
government, it must appear that the government cannot prevail on the merits. ...
Second, ... there must also be an independent basis for the court to exercise its
equitable jurisdiction.

Flynn v. United States, 786 F.2d 586, 589 (3d Cir. 1986).



Neither the statutory nor equitable exceptions apply in this case. The Stated Court
of Federal Claims determined in 2013 that Plaintiff had not paid the minimum amourgangces
to seek an injunction under 26 U.S.C. § 6672R)seman v. United Sates, 2013 WL 151716, at
*2 (Fed. Cl. Jan. 3, 2013). Plaintiff has not offered any facts or argument showing that the
court’s decision irRoseman is not still correct. As for theilliams Packing exception Plaintiff
argues that the IRS did not act in good faith and that its assessment of taxes kied ena
incorrect. Theseallegations are insufficient. The Third Circhasemphasized “that a
Taxpayer’s burden und®illiams Packing is very substantidl Flynn, 786 F.2d at 591. A
plaintiff “must show that, when the facts and law are viewed in the light mosafdedo the
Service, it is clear that the Service will be unable to prevail in its contentionsd]. tlaat
equitable relief is appropriateld. | do not express an opinion of the ultimate merits of
Plaintiff's argument that the IRS incorrectly assessed penalties, Isotfirad that Plaintiff's
Complaint does not allege facts showing that “under no circumstances could {eVRabon
the merits of the caseZarrav. United Sates, 254 Fed. App’x. 931, 934 (3d Cir. 2007).
Furthermore, | agreeith Defendantshat equitable relief is not appropriate given that a
statutory exemption to the Aritajunction Act would be available if Plaintiff paid the minimum
amountof the penalty.See Roseman, 2013 WL 151716, at *2Vathes v. United Sates, 901 F.2d
1031, 1033 (11th Cir. 1990) (noting “the traditional equity test of having no adequate rdmedy o
law™).

3. Administrative Exhaustion of Freedom of Information Act Claim

Plaintiff's remaining claimalleging a violation of the Freedom of Information Auntst
also be dismissed for failure to exhaust administrative remedies. Plaintittdsséattempted

to receive his entire case filethis matter” from the IRS, but “[t]he entire case file was not



released to the Plaintiff.” Complaiat5. This denial, Plaintiff argues, violated the Freedom of
Information Act.

The Freedom of Information Acfffers a civil remedy for violationghut only permits
injunctive relief. 5 U.S.C. § 552(4)(B)'he injunctive remedy also requires claimants to
exhaust their administrative remedies before filing suit in federal cMaonnell v. United
Sates, 4 F.3d 1227, 1240 (3d Cir. 199@)ting Oglesby v. Dept. of Army, 920 F.2d 57 (D.C. Cir.
1990)). To exhaust administrative remedies, a claimant “must request specific ititorima
accordance with published administrative procedures ... and the agency must ilmpeipse
the request.”Schwartz v. United States Dept. of Justice, 2007 WL 2916465, *4 (D. N.J. 2007).
The IRS has promulgated regulations creating procedures for requestirdsre26 C.F.R. §
601.702 (“Publication, public inspection, and specific requests for records”); InRenahue
Service | RS Freedom of Information, http://www.irs.gov/uac/IRS-reedormof-Information(last
visited Apr. 20, 2015).Plaintiff's Complaint merely alleges Plaintiff requested certain
documents and did not receive all that he requested. These allegations are imstaffstiew
that Plaintiff fully pursued a request in accordance with IRS regulationslfdiiog his suit.
This claim will be dismissed.

V.  Conclusion

For the reasons above, Plaintiff's Complaint will be dismissed in its entirety

/sl Gerald Austin McHugh
United States District Court Judge




