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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DARYL HEMINGWAY d/b/a : CIVIL ACTION
INTERNATIONAL REALTY : NO. 147036
SOLUTIONS, LLC, et al. :

V.

LEE MAUGER, d/b/a
MAUGER & METER, ATTORNEYS
AT LAW, et al.

O’NEILL, J. Januarys0, 2017
MEMORANDUM

| have before me a motion for reconsideration under Ry 99 the Federal Rules of
Civil Procedure filed by plaintiffs Daryl and Dave Hemingway, doing businesseasdtional
Realty Solutions, LLC. Dkt. Nos. 44 and 4Rlaintiffs bring this suit against Lee Mauger, doing
business as Mauger & Meter, Attorneys at Lawnforeseeriegal complications and
discoveries haw led to several rounds of argument about whether summary judgment in
defendant’s favor is appropriatel now have before me plaintiffs’ letter, Dkt. No. 44, plaintiffs’
motion for reconsideration of my November 22 Ordt. Nos. 47 (motion for reconsideration)

and 45 (November 22 Order), defendant’s response, Dkt. No. 48, and plaintiffs’ reply, Dkt No.

! The defendants in this action are Lee Mawtjbfa Mauger 8Meter, Attorneys at Law
Mauger & MeterAttorneys at Lawand “John Does 110.” Because thenly remaining claim in

this action centers on Lee Mauger’s actions, | will refer to him as defendant

2 On November 22, 2016, after oral argument on a motion for reconsideration of my March
15, 2016 denial of summary judgment on plaintifeéach of contraatlaim (Count 11), |

granted summary judgment on that claim. Dkt. No. 45. That day, plaintiffs filed a seppddm
response to a question | had raised at oral argument about the correct atterpoét

Pennsylvania’s recording statute. Dkt. No. 44. Because | received theirftetteéfi'ed my

order, | treated it as a motion for reconsideration and requested briefingdtbrparties on the
previously undiscussed issue of the application of 21 Pa. Cons. Stat § 351 to this case. Dkt. No.
46.
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50. The issue before me is whether defendant’s failure to record plaintiffgjage in 200%7
caused plaintiffs’ mortgage on the property to be extinguished in a subsequentsioeshle
and therefore caused plaintiffs to in@aatualloss | hold that hadlefendant recorded plaintiffs’
mortgage before the writ okecution was entered on the propephaintiffs’ interest would
have been in first position and thus would not have been extinguished by the foreclosure.
Therefore plaintiffs have shown that a reasonable jury could find ttefailure to record
caused thertoss. | will nowgrart plaintiffs’ motion toaltermy November 22, 2016 decision
anddenysummary ydgment for defendant on Count II.
STANDARD OF REVIEW

Under Rule 59(e) of the Federal Rules of Civil Procedure, a judgment mayrbd alte

amended if the movant shows a need to correct a clear error of law to preventtimngisce.

Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 2011ym&ary judgmenis properly granted

where“there is no genuine dispute as to any material fact and the movant is entitledientdg

as a matter of law.” Fed. R. Civ. P. 56@eCelotex Corp. v. Catrett, 477 U.S. 317, 322

(1986). A dispute as to a material fact isrguine if “the evidence is such that a reasonable jury

could return a verdict for the nonmoving partywhderson v. Liberty Lobby, Inc477 U.S. 242,

255 (1986).A fact is “material” if it might affect the outcome of the case under goveraing |
Id. The “existence of disputed issues of material fact should be ascertained by gesibl

inferences, doubts and issues of credibility against” the movant. Ely v. Hall's Mwaiosit Co.,

590 F.2d 62, 66 (3d Cir. 1978) (citations and quotation narkted).

3 Because | resolve all inferences, doubts, and issues of credibilibgsitie movant,

take as trudor the purposes of summary judgment that defendant was contractually obligated t
plaintiffs to record the mortgagé&eeEly v. Hall's Motor Transit Co., 590 F.2d 62, 66 (3d Cir.
1978).




BACKGROUND

In April 2007, paintiffs issued a mortgagen propertylocated aB814 W. Girard Ave.,
Philadelphia, PA 19104 to a development compargxchange for aote for $43,451.60 plus
40 percent interest.Dkt. No. 23 (Pls.’ Opp’n To Summ. J.), 3 1 1. Plaintiffs decided not to
record the mortgagat thetime it issued for business reasons. Dkt. No. 23, Ex. C [Dary
Hemingway Dep.) at 80:3—-11. Several months latagnthe development company defaulted
on the loan, plaintiffs sought to record the mortgage. Dkt. No. 23, 3 1 2. They asked defendant,
an attorney, to send a demand payment letter to the development cortthaRhaintiff Daryl
Hemingway testifiedhat he als@sked defendant to record their mortgage on the propletst
4 9 3. Itis undisputed that defendant did not record the mortde.gs. 4.

In the years following 2007Brenda Armstrongan investor in the development
companyobtaineda judgmentigainst the company. Dkt. No. 19, Ex. | (Affidavit of Service
upon All Interested Parties), 60; Dkt. No. 40.@Pretrial Mem.at 18 (mentioning that
Armstrong was an investor in the development company). Subsequently, she abtariexf
execution on the property aintdvas scheduled for a sheriff's salBkt. No. 19, Ex. I\rit of
Execution, 56-59. Upon learning of the planned sale and realizing their mortgage was not
recorded, plaintiffs recorded their mortgage on July 11, 2011, the day before the sthedule
sheriff's sale. Dkt. No. 23, 5 1 1@t the sale, Armstrongought the propertior $600. Dkt.

No. 19, Ex. | at 54 (Philadelphia Real Estate Transfer Tax Certification, Aug. 8, 2011)

4 Although | am aware that, under Pennsylvania’s Maximum Interest Ratd1ARa. Stat.
Ann. 88 101-605, a “business loan” is not subject to the six percent per annweeddpla.
Code 8§ 7.2 (defining a “business loarBmith v. Mitchel| 616 A.2d 17, 21-22 (1992) (applying
a nontechnical interpretation of that definitiote exceedingly high rate chargedpaintiffs
heregives me pause.




Armstrong filed an action to quiet title against plaintiffs in Bteladelphia County Court
of Common Pleasld. at ECF p. 4. Shmade two arguments in heumccessful motion for
summary judgment. Firsthe arguethat2l1 Pa. Stat. Ann. § 444 precluded plaintiffdé:

[l n Pennsylvania, in order for a mortgage to be a valid lien against
subsequent purchasers of a property, it must be recorded within 90
days of executionSee 21 P.S. § 444. In this instance, the
Mortgagee toolover four yearsto put its alleged mortgage of

record. . . . [Thereforea]s a subsequent purchaser, under
Pennsylvania law, the mortgage is deemed void as a matter of law.

Dkt. No. 19, Ex. I, 47 11 16, 17 (emphasis in original). Second;@ttendedhat plaintiffs’
title was precluded because they recorded their mortgage afternigeofihe Writ of
Execution, which “means that the lien does not attach, as the mortgagee recordedcstiige
public record.” Dkt. No. 19, Ex. J, 47 1 17.

The Court of Common Pleas granted Armstrong’s motion on March 19, 2013, without an
opinion. Dkt. No. 19. Ex. J, 8®laintiffs chose not to appeal their loss because their att@iney
the timeexplained that their claim was meritlagsder 21 Pa. Stat. Ann. § 44d accordance
with Armstrong’s first argumentDkt. No. 231, 81 46.

DISCUSSION

In my March 15, 201@rdergranting in part and denying in part defendant’s motion for
summary judgment held that a reasonable jury could find that a contract existed between
defendant and plaintiff and that defendant breached by not recording the moijagsos. 28
and 29. The issue before me now, on reconsideration, is whether such a breacaweould h

caused plaintiffs any actual losBuke & Co. v. Anderson, 418 A.2d 613, 615-17 (Pa. Super.

Ct. 1980) (holding thatnia breach of contract actiagainst an attorney, a plaintiff must show
actual losy With respect tdhis issuel now hold that plaintiffscould showlossdespite: 1)

their failure to record withiminety days of creating the mortgage &)their failure to make the



proper legal arguments in the Court of Commora®lguiet title actiomgainst Armstrong.
Thus, @ the recordefore megdefendant is not entitled to summary judgmenplamtiffs’
breach of contract claim
. Failureto Record Within Ninety Days
First, all parties now conced@ light of my November 2@rder,Dkt. No. 46,that21 Pa.
Stat. Ann. § 35%ffectivelyadded a “savings clause” into 21 Pa. Stat. Ann. § 444 such that
mortgages reorded after 90 dayarenot deemed fraudulent and void if the subsequent purchaser

had notice of the earlier conveyanc&eeln re Bella Vista Assoc., LLC388 B.R. 99, 103

(Bankr. D.N.J. 2008) (explaining that § 351 was passed after § 444 and was intended to
reintroduce a savings clause into § 444’s 90-day requirement); Dkt. No. 47 (Pls.” Mot. for
Reconsider.), 3; Dkt. No. 48 (Def.’s Response in Opp. to Pl.’s Mot. for ReconsiddBgcause
Armstrongrecord notice of plaintiffs’ mortgag&hen she purchased the property at the sheriff's
sale in July 2011, the mortgage was not fraudulent and void as to Armsiroagefore,
plaintiffs are not precluded from stving actual loss by their failure to record within the first
ninetydays of the mortgage’s existence.
[I. Legal Argumentsat the Court of Common Pleas

Second, defendant argues that plaintiffs’ misunderstanding of the application of § 444
caused both thefailure to argue at the Court of Common Pleas that § 351 applied to save their
mortgage andheir failureto appeal the Court of Common Pleas’ judgment. Dkt. No. 48, 4.
Defendantontends that this misunderstanding was an intervening cause of pladaiffages
and therefor¢hatheis not liable forthe extinguishment of the mortgagel. |1 hold, however,
thatthe misunderstanding is not an intervening cause of plaintiffsblessuse defendast

actions alone were sufficient to cause the.ldsgen though 8 35frevents plaintiffs’ mortgage



from being deemed fraudulent and void against Armstrong, it does not establishithat the
mortgage took priority ovesther intereste the propertyrior to the sheriff's saleRather,
according to Pennsyania’s law of priority, plaintiffs’ mortgage was extinguished beeauwas
recorded after the writ of execution created a lien on the property

Under Pennsylvani@w, a mortgage takgsriority according to the time it iecorded
whereas a writ issued and indexed by the clerk of the court of common pleas ang eréati
against real property takes priority according to the timessised 42 Pa. Cons. Stat. § 8141(2)
(mortgages)8 8141(6) (writs).After a foreclosure, mégageghat are junior to the foreclosing
interestare extinguished while mortgagenst are senior to that interesimain on the property.
42 Pa. Cons. Stat. § 8152(a) (“Except as otherwise provided in this section, a judicial or other
sale of real esta shall not affect the lien of a mortgage thereon, if the lien of the mortgage is or
shall be prior to all other liens upon the same property” with three inapplicalgptiexs); 42
Pa. Cons. Stat. &.52(c) (“A judicial or other sale of real estatgonaceedings under a prior

judgment . . . shall discharge a mortgage later in lieKAB Loan Servs., LLC v. Wells Fargo

Bank No. 1425-2015, 2016 Pa. Super. LEXIS 25711 (Pa. Super. Ct. July 19, 2016).

Here, the writ of executiowas issuedh July 2009. Dkt. No. 19, Ex. | (Writ of
Execution), 56-59 Plaintiffs recorded their mortgageJuly 2011. Dkt. No. 23,5 § 10. Thus,
Armstrong’slien, created by the writ of executiptook priority over plaintiffs’ mortgageln
contrast, had defendant recorgedintiffs’ mortgage in 2007, their interest would have been
seniorto the lien created by the writ of execution avmlld have remained on the property after
the foreclosureGiven that it wa not recorded until after therivissuel, it was a junioimterest

andwasextinguished by the foreclosure.



Thus,asplaintiffs did not record until after the writ of execution was issued, they would
have lost the quiet title actiorgardless of whethdéney had brought up 8§ 351 in the Court of
Common Reas and regardless of whether they had appealedahdts decision. Although
their thenlawyer’sfailure to cite 8 351 may have been negligent and could have caused
plaintiffs’ loss had the mortgage been recorded bef@éssuance of tharit, the facts preclude
that causal link since plaintiffs had no legal right to an interest in the pr@fetyhe sale

Defendant citeMerrill Lynch v. Mortgage Capital859 A.2d 788 (Pa. Super. Ct. 2004)

for the proposition thain interestn a property that isecordedbefore a subsequent sheriff's sale
of that propertytakes priorityoverthe ownershipnterestof the party who purchases the
propertyat the sheriff's saleDkt. No. 48, 2—3 Defendant argues thiterrill Lynch shows that
plaintiffs were entitled to the proper&g ofJanuary 201and that it was plaintiffs—or, perhaps,
plaintiffs’ lawyers—negligent failure to argue this point in the Court of Common Pleas that
caused theimortgage to be extinguished. Dkt. No. 48, 2-3.

Merrill Lynch is inapposite for three main reaspoffisst, the issuen that casavas the
relative priority oftheinterest n the property acquired before the saletr@mone hand, and that
of the atsale purchaseon the other. 859 A.2d at 79(h contrast, here the issue is the relative
priority of two interests-Armstrong’s lien and plaintiffs’ mortgage—both of which preceded
the sheriff's salé.

Second, he plaintiffs inMerrill Lynch were attempting to set aside a sheriéide,id. at
789,whereas here plaintifis the Court of Common Pleagere attemptingo asserthe ongoing

existence of anortgage on the property.e&Dkt. No. 19, Ex. J, at ECF p. TBrmstrong’s

5 This might not be immediately apparent because Armstrong was both thedmrgcl
interest holder and the purchaser at the sheriff’s sale.

7



Proposed Order in the Court of Common Pleas, Jan 7, 2013) (asking the court order that the
mortgage “shall be discharged and shall not constitute a lien or encumbrance onp#éreypr
Thus, the portion of 42 Pa. Cons. Stat. § 8141 that applies here to geveniority of liens and
mortgages did not govern the outright purchase that occurMdriill Lynch.

Finally, third theMerrill Lynch plaintiffs petitioned the court within ten days following
the sheriff's sale under the safety valve provided in Pa. RulevoP®c. 3132 to set aside the
sale because they had purchased the property directly from the previous propertpefore
the sale occurred359 A.2dat 792. Neither thatrule nor those circumstances ateissue in this
case

Therefore, because there ineed to correct a clear error of law with respect to the
application of 88 444 and 351 arehardingthe causakffectof plaintiffs’ having recorded after
the writ of execution was enterddyill alter my NovembeR2, 2016 judgment. Dkt. No. 45. |

will now deny defendant’s motion for summary judgment on Count II.



