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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RONALD KELLY, et al.,

Plaintiffs,

CIVIL ACTION
V. NO. 14-7149

MAXUM SPECIALTY INSURANCE
GROUP, et al.,

Defendants.

OPINION

Slomsky, J. January 9, 2018

. INTRODUCTION

On December 1, 2014, Plaintiffs Ronald andriPa Kelly filed a declaratory judgment
action against Defendants Sergius B. CarmanCarman Corporation, the Carman Group, Inc.,
and the Carman Group, LLC (collectively, “@an”) and Maxum Specigl Insurance Group
(“Maxum”)* in the Court of Common Pleas of Philgatéa County. (Doc. No. 1-1 at 5-10.) In
this action, the Kellys sougla ruling that Maxum was requdeto defend and/or indemnify
Carman, under a policy of insurance issuedMgxum, in a state court tort action brought
against Carman by the Kellys. Oned&mber 16, 2014, Defendant Maxum removed the
declaratory judgment action to this Cou(Doc. No. 1.) Subsequently, on December 24, 2014,
Plaintiffs filed a Motion to Remand (Doc. N8), which this Court granted on September 29,

2015. (Doc. No. 41.)

! Defendant Maxum disputes whether it in fesstued Carman ansorance policy. Maxum

claims that the policy was issued by a eliint insurance company, Maxum Indemnity
Company. (Doc. No. 23 at 8.) For purposdshis Opinion, with insurance company
issued the policy of insurance is not materihecessary, the Court will resolve at a later
time which insurance company issued the pertinent policy.
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On October 28, 2015, Defendant Maxum timgiypealed this Court's Remand Order, in
which the Court declined to exercise juridtin over the declaratory judgment action, to the
United States Court of Appealsrfthe Third Circuit. (Doc. No43.) Maxum also requested that
the Court of Appeals address a pending MotioDigmiss and an issue concerning realignment
of the parties in order to satisfy the prerequifdtediversity of citizenship jurisdiction in federal
court, both of which were not previously addressed by this Court because the case was remanded
to state court. (Id.) On August 21, 2017, the Court oppeals ruled that & Court should not
have remanded the declaratorydgment action and sent it bat¢& this Court for further

consideration._Kelly v. Maxum, 868 F.3d 274, 284 Cir. 2017). It not that “[b]efore the

case proceeds, however, the District Court ndesérmine whether it possesses jurisdiction to

hear the case.” 1d. (citing Steel Co. \tifens for Better Env’t, 523 U.S. 83, 93-102 (1998)

(holding that courts must first establish wiest it has jurisdiction to hear a case before
addressing the merits).

For reasons that follow, the Court finds thealignment of the parties is warranted and
that Carman will be made a plaintiff inethdeclaratory judgment action against Defendant
Maxum. Based upon the realignmenthe parties, diversity afitizenship jurisdiction between

the parties is achieved. The requisitaount in controversy is satisfidgénd this Court now has

2 On January 26, 2015, Maxum filed a MotionD&miss the declaratory judgment action.

(Doc. No. 23.) Plaintiffs filed a ResponseOpposition to the Motion on February 2, 2015
(Doc. No. 31), and on February 10, 2015, Maxiled a Reply (Doc. No. 33). Carman did
not file a response tthe Motion to Dismiss. The Cduof Appeals did not address the
Motion to Dismiss or the issue ofaligning the parties; dnly ruled on whether remand was
proper. In remanding the case, it instructeid thourt “to decide whether it has subject
matter jurisdiction over the action,” Kelly Maxum, 868 F.3d 274, 290 (3d Cir. 2017).

The requisite amount in controversy for divisrsf citizenship jurisdiction is undisputed by
the parties. According to Defendant Maxurstice of Removal, Carman is insured by
Maxum under a claims-made and reported égsibnal Liability Policy, with limits of
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subject matter jurisdiction over this case.
. BACKGROUND

In a lawsuit filed in state court stemmifrgm a 2007 motor vehicle accident, Plaintiffs
Ronald and Patrice Kelly obtained a defguligment against BBK Tavern, Inc., d/b/a The
Princeton Tavern. The parties eventuallyledtfor $5 million. Princeton Tavern then assigned
to Plaintiffs the right to sués insurance broker: Sergius Barman, the Carman Corporation,
the Carman Group, Inc., and the Carman Group, (ddllectively “Carman”). Plaintiffs sued
Carman because it had failed to timely notRyinceton Tavern’s insurer, State National
Insurance Company, of its obligations to defend endemnify the insured in the state court tort
action under its dram shop liability poliy.Because State National did not receive notice, it
refused to cover Princetonvien’s legal liability.

Upon receiving the assignment of rightse tkelly Plaintiffs filed a lawsuit against
Carman in the Philadelphia Cowf Common Pleas, which is currently pending. Docket Report,

Kelly, et al. v. the Carman Corp., et,aCase ID 130704825, Pa. @om. Pl. (Aug. 2, 2013)

(indicating that state case is scheduled for tbraFebruary 12, 2018); (see also Doc. No. 1-1 at
11.) In that case, Plaintiffs allege negligeaod breach of an oral agreement against Carman for

failing to promptly notify State National Insumee Company of Princeton Tavern’s request for

liability of $2 million per claim and $2 million inggregate. (Doc. No. 1 at 2.) Moreover, in
the original state court action between Riffsmmand BBK Tavern, Inc., d/b/a The Princeton
Tavern, discussed infra, Plaintiffisaeived a $5 million consent judgment.

“Dram shop liability” arisesinder the Pennsylvania Drarhd® Act, 47 Pa. Stat. and Cons.
Stat. Ann § 4-493 (2017), which imposes liapifior negligent servie of alcohol by liquor
licensees. In 2007, Plaintiff Ronald Kelly wagured in an automobile accident by an
intoxicated driver. (Doc. No. 1-1 at 14.) Thévdr had been served alcohol at the Princeton
Tavern while visibly intoxicated. _(Id.) Prior to the accident, Princeton Tavern purchased a
dram shop liability policy from State Natial Insurance Company through its insurance
broker, Carman. (1d.)



indemnification and defense in the litigatior{ld.) On November 11, 2014, counsel for the
Kelly Plaintiffs sent Defendant Maxum Spaity Insurance Group, @aan’s professional
liability insurer, a copy of thamended complaint in the caseOn December 1, 2014, Plaintiffs
filed a state court action agairsith Carman and Maxum. (Doc. No. 1-1 at 2, 7.) In that case,
pursuant to 42 Pa. Cons. Stat. § 7531 et seqntifmsought a declaratory judgment as follows:
1. Defendant, Maxum Specialty InsuranGroup, is obligated to defend its
insureds, the [Carman Defendants], the underlying Ronald and Patrice
Kelly [sic], as assignees of BBK Tawerinc. v. The Carman Corporation, et
al. (Phila. CCP; July Term, 2013, No. 04825) litigation;
2. Defendant, Maxum Specialty InsuranGeoup, is obligated to indemnify its
insureds, the [Carman Defendantsthe underlying Ronald and Patrice Kelly
[sic], as assignees of BBK Tavernclnv. The Carman Corporation, et al.
(Phila. CCP; July Term, 2013, No. 04825) litigation;
3. Defendant, Maxum Specialty InsuranGroup, is obligated to reimburse
counsel for Plaintiffs, Ronald and PatiKelly, for all their attorney’s fees
and costs they have or will incur in thggation of this coverage litigation;
4. Grant such other and furthealief as may be proper.
(Doc. No. 1-1 at9.)

On December 10, 2014, Defendant Maxum sent a representative of Carman a letter

denying defense and indemnification coveragéha state tort action filed by the Kellys. The

® Carman was insured by Defendant Maxéwn negligence. A portion of the Insuring

Agreement, which was referenced in acember 10, 2014 letter from Maxum to Carman
denying liability coverage, states:

We will pay those sums that an “inedi’ becomes legally obligated to pay as
“damages” because of a “wrongful act’thme rendering of or failure to render
“professional services” by any “insured” or by any person for whose
“wrongful acts” an “insured” is legally sponsible for. We will have the right
and duty to defend any “insured” agaiasty suit” seeking those “damages.”
However, we will have no duty to defend an “insured” against any “suit”
seeking “damages” for a “wrongful act” to which this insurance does not

apply.”

(Doc. No. 14-1 at 3.)



letter informed Carman that its ProfessionaHility Policy was not triggered because Carman
had failed to immediately notify Maxum of amemands, notices, summonses or legal papers
during the applicable policy ped of August 31, 2013 to Augu81, 2014. A pertinent section

of the denial reads:

Here, Maxum received first notice of trakaim on 11/11/2014 when we received

a copy of the Amended Complaint by fawm plaintiff’s counsel on 11/11/2014.

Therefore, because this claim was rmgth made and reported within the

applicable Policy Periodf 8/31/2014 to 8/31/2015 the Policy does not provide

either defense or indemnity for this claim.

It should be noted that at the time thtz claim was made against Carman in the

first week of 12/2013 Maxum was Carmaeisors and omissions carrier under a

claims made and reported polidgplicy No. PFP-6016792-03 with a Policy

Period of 8/31/2013 to 8/31/2014. Based on Garmfirst notice of this claim in

12/2013, notice should have been prodide Maxum during the 8/31/2013 to

8/31/2014 Policy Period. We have no indicatthat this matter was reported to

Maxum during the 8/31/2013 Policy Periatbdayou have confirmed that it was

not in fact reported.

(Doc. No. 14-1 at5.)

On December 16, 2014, Maxum timely remdvenly the state court declaratory
judgment action to this Court based on diversitycitizenship jurisdiction under 28 U.S.C. §
1441. The Kellys and Carman dveth citizens of Pennsylvanighile Maxum is a citizen of
Georgia. Although the Kellys named both Canmand Maxum as defendants, Maxum argues
that the parties should be realigned becaus&dtigs and Carman possess the same interest in
the tort action pending in state court. (Doc. No. 1 at 4.) Specifically, both the Kellys and
Carman share an interest in having Maxum migfend/or indemnify Carman under the insurance
policy in the state action filed against Carman.

On December 24, 2014, the Kelly Plaintified a Motion to Remand the instant federal

case back to state court. (Doc. No. 9.) xiMa filed a Response in Opposition to Remand.

(Doc. No. 14.) Notably, Carman filed a Response in Support of the Motion to Remand. (Doc.



No. 22.) On September 29, 2015, this Court gardPlaintiffs’ Motion to Remand. (Doc. No.
41.) In granting the Motion, this Court declinexiexercise jurisdiction under the Declaratory

Judgment Act based on its evaluation of eight factstablished by the Third Circuit_in Reifer v.

Westport Ins. Corp., 751 F.3d 129 (3d Cir. 2014).

A significant, but not disposite factor to consider in velther to exercise jurisdiction
over a declaratory judgment action is whethgragallel state court peeeding exists._ Reifer,

751 F.3d at 144-45. After a court determines whether such a proceeding exists, it will then
weigh this finding against the eight other Reifer considerafiofiis Court ultimately found

that a parallel proceeding exidtén state court, eating a presumption that the Court should
decline to exercise jurisdiction. It also chmed that the other famts did not outweigh the
presumption. Therefore, it declined to exergisesdiction and remandeddtctase to state court.

The Court did not decide eéhssue of realignment.

On August 21, 2017, the Court of Appeals regdrthis Court’s decision to remand the
case to state court. It held that the staiart proceeding between Plaintiffs and Defendant
Carman was not parallel to the declaratory judgment action between Plaintiffs and Defendants
Carman and Maxum that had been removed toGhigt. It also found @it the lack of pending
parallel state proceedings was not outweighed by¢maining eight Reifer factors. Therefore,
on remand, the Court of Appeals mstted this Court to detern@nwhether it has subject matter
jurisdiction to hear this declaratory judgmenti@t based on diversity aftizenship jurisdiction
if realignment of the parties is warranted.

For reasons that follow, based on the primary interest of the Kellys and Carman in having

Maxum defend and indemnify Carman in the statert proceeding in which Plaintiffs are suing

® The Reifer factors were discussed extengiwelthis Court’s previous opinion and in the

Third Circuit’s opinion. As such, théourt need not repeat them here.
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Carman, realignment of the parties in the detbry judgment action igppropriate. Carman
will be realigned as a plaintiff in this case amitl no longer be a defendant with Maxum. Thus,
this Court retains subject matter jurisdictiorepthe declaratory judgment action because both
Plaintiffs are now Pennsylvania citizengdaDefendant Maxum is a Georgia citizen.
[Il.  ANALYSIS

A. Realignment of Parties

Maxum urges this Court to exercise its auitiyaio realign the parties for the purpose of

establishing diversity of citizenghjurisdiction, pursuant to Emgyers Insurance of Wausau v.

Crown Cork & Seal Co., 942 F.2d 862, 864 (3d Cir. 3991 asserts that “Kelly sued Maxum to
try to establish coverage for Carman” and thhaé interests of Kelly and Carman are aligned
because both seek a determination that Maxuobligated to defend and indemnify Carman in
Kelly’s negligence and breach of duties [statejdait. Clearly, the interests of Kelly and
Carman are more than aligned; indeed, teynearly identicdl. (Doc. No. 1.)

Federal courts have an obligation to “loo&yond the pleadingsd arrange the parties
according to their sides in the dispute,” rathkan to merely rely on “the parties’ own

determination of who are plaintiffs and who defamdd Emp’rs Ins. of Wausau v. Crown Cork

& Seal Co., Inc., 942 F.2d 862, 864 (3d Cir. 1991ling City of Indianapolis v. Chase Nat'l

Bank, 314 U.S. 63 (1941)). Courts must aljggrties based upon their genuine interest to

illuminate any actual collision of interests. Cdf/Indianapolis, 314 U.S. at 69. In determining

whether realignment of partiés appropriate, the Third Cirduemploys the “primary purpose”

or “primary issue” test. Emp’ng Ins. of Wausau, at 942 F.2d&84. Under this test, the Court

looks to the “primary and controlling matter dispute” and “plaintiff’s principal purpose for

filing its suit.” Id. (citing Zurn Indus., Incv. Acton Constr. Co., 847 F.2d 234, 237 (5th Cir.




1988). After identifying the priary issue in controversy in éhaction, the court must then
evaluate whether there is a gemuconflict between the partiegezding that issue. Chancellor

Props. v. Houston Cas. Co., No. 09-4514, 2008. Dist. LEXIS 105725, at *5 (E.D. Pa. Nov.

12, 2009) (citing Emp’rs, 942 F.2d at 864).

The primary purpose of the declaratory judgmaction here is to determine whether
Maxum has an obligation to defend and indemnifyn@a in the state tort action. Both the state
case and this declaratory judgment action origirfedm Plaintiffs Ronald and Patrice Kelly’'s
damages incurred from the 2007 motor vehicle accident. They were assigned the right to sue
Carman by Princeton Tavern. Carman wasrtimsurance broker and, afleged by Princeton
Tavern, Carman did not notify their insurancenpany, State National Insurance Company, of
Plaintiffs’ suit and recovery against Princetowdian. Had the insurance company been notified,
it could have defended Princeton Tavern.

Plaintiffs sued Carman for negligence anddwh of contract,ral learned that Maxum
was Carman’s professional liability insurer. Rtdfs then filed this dclaratory judgment action
to determine Maxum'’s responsibility for dafiing and indemnifying Carman in the underlying
tort action. The Complaint in the ded#ory judgment action states as follows:

Plaintiffs, Ronald and Patrice Kelly, hésebring this action seeking declaratory

judgment to obtain an adjudication ti2¢fendant, Maxum Speciality Insurance

Group, is obligated to provide a defenswl andemnification tats insureds, the

Carman Corporation, the Carman Group, I&ergius B. Carman and the Carman

Group, LLC., under and pursuant to the aqages of policy in full force and

effect at all times materidereto in the Ronald and tAae Kelly, as assignees of

BBK Tavern, Inc. v. The Carman Corpdion, et. al. (Phila. CCP; July Term,

2013, No. 04825) litigation.

(Doc. 1-1 at 8.) Simply put, the objective of telly Plaintiffs is to be made whole from the

accident which took place over a decade ago. Byeasting the Court to define Maxum’s role in

this dispute, Plaintiffs seek assurance that tuilybe able to collect recovery for the damages



they incurred as a result of Carman failingntatify Princeton Tavern’s insurer about the suit
Plaintiffs filed against Princeton Tavern. Maxum is obligated to defend and indemnify
Carman for negligence, Plaintiffsay have a source of recovery.

Carman’s stance in the declaratory judgnetton is the sameDuring a February 11,
2015 hearing on the Motion to Remand, the Court inquired as to Carman’s position on realigning
the parties in the declaratory judgment action:

The Court: But aren’t you stamdj in effect in the same shoes
atthis pointastheKellys?

[Counsel for Carman: For this case?

The Court: Well in the - - in this case, yes.

[Counsel for Carmany: In this castn this case we seek the same thing.

The Court: You do seek the same thing.

[Counsel for Carman]: Correct.

*kk

The Court: All right. | meaare you a legitimate defendant or
shouldyou beonthe plaintiff side? That's what it
comesiownto.

[Counsel for Carman: That’'s a good questiYour Honor, and it's one that |

haven'treally thoughtabout'till you just asked it. | - -
YourHonor,basedntheway the caption is read and based
on the fact that the plaintiffs are seeking coverage I think
I’'m onthedefendanside although by [sic] interests are
lined with the Kellys, if that makes sense.

The Court: All right. Andell me why you should be on the
defendantsside.
[Counsel for Carman: | think I’'m on the f@@dants’ side because the Kellys are

seeking insurance - - they get insurance coverage in this
caseandtheyhaveto getit from - - they have standing to
sue the Carman defendants, and the Carman defendants
would- - andwould thenmake available to them, should,



any insurance that would cover them for this loss. So |
don’t think that the Kellys in order to bring Carman in the
caseansomehowfile somesort of procedural motion to
make - - bring us in as a plaintiff.

(Doc. No. 38-5 at 16-17.)

Despite these ambiguous statements madbetdCourt by counsel for Carman and the
fact that Carman has not filed anything of record to establish definitively its position in the
declaratory judgment action, Carman repeateldignanded that Maxum defend and indemnify
Carman in the underlying state tort actlont seems reasonable that Carman, the insured party,
would want defense and indemaoétion coverage by its professial liability insurer in the
Kelly Plaintiffs’ case against them.

Plaintiffs contend, however, that they did hawve a shared interest with Carman because
Carman did not timely seek indemnity and deéefiem Maxum. (Doc. No. 39 at 8.) Maxum’s
December 10, 2014 letter denying defense andnindg coverage acknowledges the fact that
Carman failed to report or otherwisontact its insurer when it received notice of the tort action.
The Court has not been providady explanation why Carman dbt timely seek coverage in

the underlying action. At the February 11, 20fEaring, the Court asked counsel for Carman

why they failed to notify Maxufh

’ Carman’s counsel at the time made demands for, or otherwise requested Maxum’s position

on, defense and indemnification in the stat &ation on the followmg dates: August 15,
2015; July 27, 2016; July 31, 2016; August2R.16; August 31, 2016; and September 28,
2016. (Doc. Nos. 567-2; 56-86-4; 56-5; 56-6; and 56-7.)

On October 4, 2017, then-counsel for Carmaohn Evans, Esquire, filed a Motion to
Withdraw as Attorney. (Doc. No. 57.) @rctober 13, 2017, the Court held a hearing on the
Motion. (Doc. No. 58.) On October 24, 2017, BrRichard Elias, Esdne filed a Notice of
Appearance on behalf of Defendants Sexgii Carman, the Carman Corporation, the
Carman Group, Inc., and the Carman Group, LI(Boc. No. 72.) On October 25, 2017, the
Court granted John Evans, Esquire’s MotionAishdraw, relieving him of representing the
Carman defendants. (Doc. No. 25.)
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The Court: Well before | hear from Ms. Vargas let me speak to
[counsel for Carman] a second, because [counsel
for Carman] what'’s a little puzzling here in
reviewingall this, atleast on the surface without
additional evidence, is that Carman has been sued.

[Counsel for Carman]: Correct, your honor.

The Court: And you would thinthat they would want their
insurance company, Maxum, to cover them in the
litigation.

[Counsel for Carman: One would think.

TheCourt: Huh?

[Counsel for Carman]: One woultdink, Your Honor. | agree.

The Court: But based upon whebunsel for Plaintiffs] is

sayingtheydidn’t seekthatcoverage.

[Counsel for Carmany: [Counsel for Plaffs]'s statement as to the facts as
far as | am considered [sic] is correct, and | was
broughtinto this caseard this case alone after this
was all done, and | don't really - - you know, | don't
really know an explanation as to why they did not.

(Doc. No. 38-5 at 14-15.)

Upon consideration of all statements by Caryaounsel at the haag and its lack of
any briefing on the realignment issue and theeoffacts as set forthbove, the Court is not
persuaded that Carman should remain as a defemddhe declaratoryjudgment action. It is
obvious that the interest of thé&elly Plaintiffs and Carman arhe same because both seek to
have Maxum defend and/or indemnify Carman m skate tort action. Ithis regard, Carman’s
counsel conceded that Carman “seek][s] the samg’tand that its “integsts are lineavith the
Kellys.” (Doc 38-5 at 16-17.) Moreover, thegament by the Kellys’ counsel that the interests

are not the same because Carman delayed in notifying Maxum that it was sued by the Kellys is

unconvincing. Even Carman’s lawyer could rmalvance a strategi@ason for the delay in
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notifying Maxum that would support the argumentkadllys’ counsel. Accordingly, the Kelly
Plaintiffs and Carman have a joint intereshaving Maxum defend and indemnify Carman.

As an insured of Maxum, Carman would egp defense and indemnification from its
insurer. Otherwise, Carman would not only havelefend itself in the state tort action, but it
would also be requad to pay all related costsicluding Plaintiffs’ recovery and attorney’s fees
if they prevailed, out of its omwpocket. Maxum, on the otherrith has an adverse interest to
both the Kelly Plaintiffs and Carman; theyngeresponsibility for defending and indemnifying
Carman in the underlying case. Therefore, theran actual “collisiorof interests” between
Plaintiffs Kelly and Carman, o are aligned on one side, agdiDefendant Maxum, which is
on the other side.

V. CONCLUSION

For the foregoing reasons, this Court willlrigia the parties, naming Sergius B. Carman,

the Carman Corporation, the Carman Group, boud, the Carman Group, LLC as Plaintiffs. An

appropriate Order follows.

® Pending in this case is a kit to Dismiss, filed by DefendéMaxum. (Doc. No. 23.) The

parties will be afforded until January 26, 30fo file any supplemental briefing on the
Motion to Dismiss. The Court thereafteill render a decision on the Motion.
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