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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LESTER R. GARNASd/b/a )
EDGEMARK, ) CIVIL ACTION
Plaintiff, )
No. 14-7246

RIMON, P.C,,
Defendants.

MEMORANDUM ORDER

This 30th day of July, 2015, upon consideration of Defendant Rimon, P.C.’s Motion to
Dismiss Plaintiff's Anended Complaint and Plaintiff's Response thereto, Defendant’'s Motion is

DENIED IN PART andGRANTED IN PART for the following reasons.

1. Fed. R Civ. P. 12(b)(2) Motion to Dismiss for Lack of Personal Jurisdiction
Defendant moves to dismiss Plaintiff's Amended Complaint for lack of personal
jurisdiction under Fed. R. Civ. P. 12(b)(2). In the event of a jurisdictional challengeifflain

carries the burden to prove personal jurisdiction using “affidavits or other comeweidarice”

Metcalfe v. Renaissance Marine, Ins66 F.3d 324, 330 (3d Cir. 200Because | am not
holding an evidentiary hearingJaintiff only needs to establishpaima facie case of personal

jurisdiction. _Id.(citing O’Connor v. Sandy Lane Hotel Co., 496 F.3d 312, 316 (3d Cir. 2007)).

In order to meet this burden, Plaintiff must demonstrate “with reasonable |aaitycsufficient

contacts between éhdefendant and the forum statédlellon Bank (E.) PSFS, Nat. Ass'n v.

Faring 960 F.2d 1217, 1223 (3d Cir. 1992). At this early stage, | am required to accept

Plaintiff's allegations as true and construe all disputed facts in Plaintifios.fag.
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Specific persoal jurisdiction is a thre@art inquiry in this Circuit. The Court must find
that (1) the defendant “purposefully directed [its] activities at the for(@)'the litigation arose
out of or related to one or more of these activities; and (3) jurisdiction “compwittfsiair play

and substantial justice.” Sandy Lane Hotel Co., 496 F.3d at 317. In order to comply with due

process, a defendant must deliberately target the forum state such that ieasayably

anticipate being haled into court theré&en. Elec. Co. v. Deutz AG, 270 F.3d 144, 150 (3d Cir.

2001); D’'Jamoos ex rel. Estate of Weingeroff v. Pilatus Aircraft Ltd., 566 F.3d 94, 103 (3d Cir.

20009).

In the specific context dinterstate contractual obligations, [the Supreme Court has]
emphasized that parties who ‘reach out beyond one state and create continuimgingdatand
obligations with citizens of another state’ are subject to regulation and samctibesother

State for the consequences of their activitidBurger King @rp. v. Rudzewicz, 471 U.S. 462,

473 (1985). | must consider the totality of the circumstances, including “theolo eattil
character of the contract negotiations, the terms of the contract, andtieg patual course of

dealing.” Remick v. Manfredy, 238 F.3d 248, 256 (3d Cir. 200D particular relevance here,

“Itis an inescapable fact of modern commercial life that a substantial amount esbusin
transacted solely by mail and wire communications across state lineshthaténg the neecdf
physical presence within a State in which business is condustetbhng as a commercial actor's
efforts are ‘purposefully directed’ toward residents of another State, we haveteothgi
rejected the notion that an absence of physical contacts feat dersonal jurisdiction thete.
Burger King 471 U.S. at 476.

Here, the Amended Complaiallegesthat Defendant approached Plaintiff for his

services, the majority of which would be performed in Pennsylvania. Defendaatftéere



entered into an @oing contractual business relationship with Plaintiff, a Pennsylvania resident,
which included directingommunications to Plaintiff via email and telephone at his
Pennsylvania officePlaintiff specifically alleges that the partiesitial negotiations included

the exchange adngoing drafts of the contract, whichequired delivery to Plaintiff dtis
Pennsylvania officePlaintiff further submits that thienal, executed version of the contrazas
delivered to his Pennsylvania office. Moreoverder the terms of the agreement, Plaintiff
contracted to providservices to Defendanta telephone from his Pennsylvania offiCEhese

key allegations are generally repeated in Plaintiff's supporting Declaratiached to his
Opposition Brief.

Thus,construing the current record in the light most favorable to PlaiDefiendant
purposefullydirectedbusinessctivities at Pennsylvania, this litigation araaé of those
activities, and Defendant should have reasonably anticipated the possilaliyezringn court
in Pennsylvanialn the specific context of contractual relations, Defendant reached outside
California and created a continuing business relationship with a Pennsylheeia, cthereby
subjecting itselto Rennsylvania lawegardingthe consequences of the dissolution of that
business relationshiprherefore, under the totality of the circumstanoefore the Court,
exercising specific jurisdiction over Defendant comports with fair play astatgu Should the
discovery process cdagdoubt on the extent of Defendant’s relationship with this faagm
characterizedy Plaintiff, Defendant may reassert its jurisdiobargument at a later stage of

this litigation



2. Fed. R Civ. P. 12(b)(3) Motion to Dismiss for Improper Venue
Defendant similarly moves to dismiss for improper venue under Fed. R. Civ. P. 12(b)(3).
In the case of a venue challenghe burden of persuasion rests with the defense. Myers v. Am.
Dental Ass’n 695 F.2d 716, 724 (3d Cir. 1982). Under 28 U.S.C. § 1391(b)(2), a civil action
may be brought “in a judicial district in which a substantial part of the events or@msiggving
rise to the claim occurred.The requirement of substantiality in section 1391 is “intended to
preserve thelement of fairness so that a Defendant is not haled into a remote district having no

real relationship to the disputeCottman Transmission Sys., Inc. v. Martino, 36 F.3d 291, 294

(3d Cir. 1994).

Based on the parties’ submissions and the above jur@stht analysisl have no
hesitancy in finding venue propleere as a substantial part of the events giving rise to Plaintiff's
contract claims occurred here in Pennsylvaiafendant’s alternative request to transtemnue
becaus&alifornia wouldbemore convenierfor the defensés alsodenied Pennsylvania is
clearly more convenient for Plaintiff, who, as the master of his Complaint, hasdbdseng

suit in this forum.SeeShutte v. Armco Steel Corp., 431 F.2d 22, 25 (3d Cir. 10T0s black

letter law that a plaintiff's choice of a proper forum is a paramount consaeragny
determination of a transfeequest, and that choice should not be lightly disturbed.”). Further, in
exercising my discretion under 28 U.S.C. § 1404(a), | do not find that transferring venue here
would be in the interest of justice.
3. 12(b)(6) Motion to Dismiss for Failureto Satea Claim
Defendant nexmoves to dismiss for failure to state a claim under Fed. R. Civ. P.
12(b)(6). Again ewing all facts anahferences in the light most favorable to Plairaiftthis

early stagePlaintiff hassufficiently pleadd his claims for breach of contract and unjust



enrichment. Regarding Plaintiff's equitable accounting claim, under Pennsylvania law, “an
equitable acounting is improper where no fiduciary relationship exists between the parties, no
fraud or misrepresentation is alleged, the accounts are not mutual or complicttiedhlamtiff
possesses an adequate remedy at |&®e&k v. Pyle 720 A.2d 137, 142Ra.Super. Ct. 1998).
Here, because Plaintiff possesses an adequate remedy at law in the form of tiveoathants
of his Amended Complaint, and all relevant information sought bgdugable accounting
claim will be discoverable in this actiobefendant’s motion to dismiss Count Il of the Amended
Complaint isgranted
4. Fed. R Civ. P. 12(e) Motion for a More Definite Satement

Finally, Defendant has moved for a more definite statement under Fed. R. Civ. P112(e)
find that the Amended Complaint plegalausible clains for relief and effectively puts
Defendant on noticef the claims against,ienabling Defendant to fully and fairly defend this
matter. The paragraphs that Defendant has identified as “overly vague” ai@esuffor the
pleading stage. Defendants will of course have the opportunity to request additiomadiraior
during discovery in order to test the merits of Plaintiff's claiscordingly, Defendant’s
request for a more definite statemerdesied

5. Conclusion

Based on the foregoingJaintiff's Equitable Accounting Claim und@ount Il of the
Amended Complaint is hereli3yd SMI1SSED. Defendant’s Motiorio Dismissis DENIED in all
other respects.

/s/ Gerald Austin McHugh
United States District Court Judge




