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A Chapter 7 bankruptcy trustee filed adaeysproceedings in Bankruptcy Court against
the bankrupt corporation’s att@ay and against his law firm. €hattorney and law firm filed
motions in this court to withdrathe reference of those actiasBankruptcy Court. They seek
to have this court oversee the proceedings bedhagdhave made jury trial demands and did not
consent to the jurisdiction of the Bankruptcy Colueddress their motiortegether because they
involve the same underlying facts. | will dengithmotions to withdrave reference without
prejudice.

l. Background
A. The Chapter 7 Petition against Rite Way Electric, Inc:

On December 20, 2011, International Bretieed of Electrical Workers Local 654
Health & Welfare Fund, Internahal Brotherhood of Electrical Workers Local 654 Pension
Fund, and International Brottteod of Electrical Workers Local 654 Annuity Fund filed a
Chapter 7 Involuntary Bankruptcy Petition agaiRge Way Electric, Inc. Shortly thereafter,
three additional entities jogd in the petition. Rite Way &ttric, which was represented by
Albert Ciardi Il of CiardiCiardi & Astin, P.C., moved to dismiss the petition.

On February 9, 2012, Judge Raslavich efBankruptcy Court entered an Order for
Relief, allowing the bankruptcy to move faavd. On February 14, 2012, Marvin Krasny was
appointed the Chapter 7 Trustee. Marvirastry died while the bankruptcy was pending. On

April 26, 2013, the Bankruptcy Court app@dtTerry Dershaw as the new trustee.

! Information from this section can be foundlié¢mc-232, Doc. No. 3, Ex. C (the bankruptcy
petition’s docket reportunless otherwise noted.



B. Adversary Proceedings Against Albert Cardi and Ciardi Ciardi & Astin, P.C. 2

On January 22, 2014, Dershaw—as Trustaked-fi complaint against Rite Way’s
counsel Albert Ciardi (the Ciardi Complaint)caanother complaint against counsel’s law firm
Ciardi Ciardi & Astin (theCCA Complaint). The complaintavolved several contract
arrangements and/or monetargnsfers between Rite Way, gancipals, Ciardi, and/or CCA
around the time the bankragtpetition was filed.

1. Factual Basis for Adversary Proceedings

The Ciardi Complaint alleged that Rite Wakectric had performed services for Ciardi's
two personal homes. Ciardi allegedly never paidtose services in full before the petition was
filed. At the time the petition was filed, Ciardlededly owed Rite Waynoney for the services
rendered. The Schedules and Statement of Financfédirs did not disclose this debt nor any
setoff, forgiveness of a loan, or tra@sbf assets to safy the debt.

The actions against Ciardi and CCA (“tthefendants,” collectely) were based on
documents and receipts the Trustee had famadngst Rite Way’s financial documents. The
Trustee had found a receipt f@rvices performed for Ciarbetween August 26, 2010 through
September 27, 2011. These seesi were valued at $67,705.38pon finding the receipt, the
Trustee requested payment by @iaHe indicated that no amount was owed or due. The Trustee

has not been provided evidence that tleeseices were ever paid for by Ciardi.

? Information from this section can beuind in 14-mc-232, Doc. No. 3, Ex. A & B (the
bankruptcy petition’s docket pert), unless otherwise noted.

3 Ciardi Complaint, 14-00026-sr (Bank&.D. Pa.), Doc. No. 1 at ] 28.

% Ciardi Complaint, 14-00026-sr (Bank&.D. Pa.), Doc. No. 1, Ex. A.



A month before the petition was filed, Riféay wrote a check to CCA on November 17,
2011. That check was then voided. It was replaced on November 18, 2011 by a cashier’s check
to CCA in the amount of $50,0000n November 18, 2011, another check (#36107) in the
amount of $50,000 was written from Rite Way to Donn Kirk—a Principal of Rite Way—and
marked as a travel experfsdust before this—on November 15, 2011—John and Lucille Parks
(John Parks is another Principal of Rite Wayptera check (#681) to Riay from their joint
account in the amount of $50,00@n November 17, 2011, John and Lucille Parks also wrote a
check to CCA for $50,000 from their joint accofint.

On February 3, 2012—after thertkauptcy petition had been filed but before Krasny was
appointed as Trustee—Rite Way wired C&% payments in the amounts of $20,000 and
$26,000, leaving little money iRite Way’s Bank AccourtOn February 3, 2012—post-petition
and after the appointment of Krasny as Treist€iardi wrote a check to Local 654 in the
amount of $28,672 from CCA’s IOLTA Account in orde settle a debt dRite Way with the
Union® These transfers were not disclosed on thee8ale and Statement of Financial Affairs.

2. Initial Complaints against Ciardi and CCA

> CCA Complaint, 14-00027-¢Bankr. E.D. Pa.), Doc. No. 1 at 24 and Ex. A.
® CCA Complaint, 14-00027-¢Bankr. E.D. Pa.), Doc. No. 1 at { 26 and Ex. B.
" CCA Complaint, 14-00027-¢Bankr. E.D. Pa.), Doc. No. 1 at § 27 and Ex. C.
8 CCA Complaint, 14-00027-¢Bankr. E.D. Pa.), Doc. No. 1 at { 28 and Ex. C.
°® CCA Complaint, 14-00027-sr éBkr. E.D. Pa.), Doc. No. 1 at 1 31 & 32 and Ex. D.

10 cCcA Complaint, 14-00027-sr (Ben E.D. Pa.), Doc. No. 1 at § 34 and Ex. E. Ciardi was
allegedly facing pressure from thimion to settle this debt. Id.
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On the basis of these allegations, the @i@omplaint asserted claims for: (1)
explanation of undisclosed transfers pursuaitlt®).S.C. § 329 (Debt@’'transactions with
attorneys); (2) turnover of pperty of the estate and accting pursuant to 11 U.S.C. § 542
(Turnover of property to the estgté3) disallowance of Ciardi’slaim or future claim pursuant
to 11 U.S.C. § 502(d) and (j) (Alleance of claims or interestg}) avoidance of preferential
transfers pursuant to 11 U.S.C. § 547 (Prefegs); (5) fraud; (6) unjust enrichment; (7)
avoidance and recovery of actaald/or constructive frauduletransfers pursuant to 11 U.S.C.
88 548(A)(1)(A) & (B), 550(A), ad 551. The CCA Complaint asstclaims for: (1) demand
for explanation of undisclosed transfers purstiaidtl U.S.C. § 329 (Debtor’s transactions with
attorneys); (2) avoidance of peeéntial transfers purant to 11 U.S.C. 8§ 547 (Preferences); (3)
avoidance of post-petition traes$ pursuant to 11 U.S.C. § 54D¢kpetition transactions); (4)
avoidance and recovery of actoea constructive transfers aved pursuant to 11 U.S.C. 88
548(A)(1)(A) & (B), 550, and 551, (5) disallowee of claims pursuant to 11 U.S.C. § 502
(Allowance of claims or interestnd (6) breach of fiduciary duty.

On February 24, 2014, Ciardi and CCA moveditniss the complaints against them, as
unsubstantiated and legally insufficient under Rule 12(B§(Blhe motions to dismiss did not

raise the issue of whether jurisdiction was appropriate.

1 See CCA Complaint, 14-00027-sr (Bankr. EFA.), Doc. No. 5; @irdi Complaint, 14-00026-
sr (Bankr. E.D. Pa.), Doc. No. 5.

In responding to the motions to dismiss, Thastee admitted thataint VII against CCA and
Count Il against Ciardi (regarding disallowarafeall claims pursuant to 11 U.S.C. § 502)

should be dismissed. See 14-00027-sr (Bankr. Ba.), Doc. No. 7 at 14-15; 14-00026-sr
(Bankr. E.D. Pa.), Doc. No. 7 at 11.



On May 1, 2014, the Bankruptcy Court grah@ardi’'s motion without prejudice and
ordered CCA to file a Statement outlining th@@mpensation for legal services under Rule
2016(b)*

3. Amended Complaints against Ciardi and CCA

On May 14, 2014, the Trustee filed Motions @larification, requesting that the court
grant him leave to amend the complaints. dliand CCA opposed the motions. The Bankruptcy
Court held oral argument on June 18, 2014 on theave for Clarification At the end of the
hearing, Judge Raslavich ruled from the lveth@at he would not grant the Motions for
Clarification but would allow the Trustee to fireotions for leave to amend the complaints. On
July 29, 2014, the Trustee filed Motions for Leave to Amend, attaching the proposed amended
complaints. Ciardi and CCA opposed these motions. Judge Raslavich granted these motions on
August 27, 2014.

The Trustee filed Amended Complaintsaagst Ciardi and CCA on September 3, 2014.

The Amended Complaints provided further evidence of the Trustee’s initial allegaticmes.

12 See In re Rite Way Elec., Inc., 5B(R. 471, 490 (Bankr. E.D. Pa. 2014).

Rule 2016(b) states:

(b) Disclosure of compensation paid opromised to attorney for debtor

Every attorney for a debtor, whethermmt the attorney applies for compensation,
shall file and transmit to the United Statasstee within 14 dg after the order

for relief, or at another time as theuct may direct, the statement required by 8
329 of the Code including whedr the attorney has sharedagreed to share the
compensation with any other entity. Thatetment shall include the particulars of
any such sharing or agreement to slgréne attorney, but the details of any
agreement for the sharing of the compensation with a member or regular associate
of the attorney’s law firnshall not be required. A supplemental statement shall be
filed and transmitted to the United Statesstee within 14 days after any payment
or agreement not previously disclosed.



Trustee narrowed the claims asserted agéii@stli and CCA in the Amended Complaints. The
Amended Complaint against Ciardi omhcluded the following claims: (1) unjust
enrichment/quantum merit; (2) breach of cant; (3) avoidance of post-petition transfers

pursuant to 11 U.S.C. § 54Bostpetition transaction$jand (4) recovery of transfers avoided

13 The Trustee included email exchanges betviRiEnWay Donn Kirk (Principal) and a Rite
Way employee and other financial stateméntsupport the amended allegations. See CCA
Complaint, 14-00027-sr (Bankr. E.D. Pa.),ddlo. 23 at 1 24-46; Ciardi Complaint, 14-
00026-sr (Bankr. E.D. Pa.), Doc. No. 26 at 1 24-44.

1411 U.S.C. § 549 (Postpetiti transactions) states:
(a) Except as provided in subsection (b) grofcthis section, th trustee may avoid a
transfer of property of the estate--
(1) that occurs after the commencement of the case; and
(2)(A) that is authorized only under sien 303(f) or 542(c) of this title; or
(B) that is not authorized undthis title orby the court.

(b) In an involuntary case, the trustee mayawatid under subsection)(af this section a
transfer made after the commencement of sasie but before the order for relief to the
extent any value, including services, but imatuding satisfaction osecuring of a debt
that arose before the commencement of the,¢agiven after the commencement of the
case in exchange for such transfer, notstaghding any notice or knowledge of the case
that the transferee has.

(c) The trustee may not avoid umdeibsection (a) of this seati a transfer of an interest
in real property to a good faith purchasathout knowledge of th commencement of the
case and for present fair equivalent valuessila copy or notice of the petition was filed,
where a transfer of an interest in suellproperty may be recorded to perfect such
transfer, before such transfer is so pedddhat a bona fide purchaser of such real
property, against whom applidadaw permits such transfes be perfected, could not
acquire an interest that is superior totsinterest of such good faith purchaser. A good
faith purchaser without knowledge of thenumencement of the case and for less than
present fair equivalent value has a lien anphoperty transferred the extent of any
present value given, unless a copy or noticefpetition was so filed before such
transfer was so perfected.

(d) An action or proceeding under this sectiagly not be commencexter the earlier of-

(1) two years after the date of ttiansfer sought to be avoided; or
(2) the time the case is closed or dismissed.



pursuant to 11 U.S.C. § 550 (Liabilio§ transferee oévoided transfer)> The Amended

Complaint against CCA only included claims unttex Bankruptcy Code for: (1) avoidance of

1511 U.S.C. § 550 (Liability of transferee of avoided $fan) states:
(a) Except as otherwise providedthis section, to the extetitat a transfer is avoided
under section 544, 545, 547, 548, 549, 553(b), or 74 (hjs title,the trustee may
recover, for the benefit of the estate, theparty transferred, or, if the court so orders,
the value of such property, from--
(2) the initial transferee of such transfertloe entity for whose benefit such transfer
was made; or
(2) any immediate or mediate traesfe of such initial transferee.

(b) The trustee may not recover underisect (a)(2) of thisection from--
(1) a transferee that takes for value, inahgdsatisfaction or sedng of a present or
antecedent debt, in good faith, and withkwobwledge of the voidability of the
transfer avoided; or
(2) any immediate or mediate good faithnsferee of such transferee.

(c) If a transfer made between 90 days ane year before the filing of the petition--
(1) is avoided under secti@47(b) of this title; and
(2) was made for the benefit of a creditaattht the time of such transfer was an
insider;

the trustee may not recover undabsection (a) from a transéerthat is not an insider.
(d) The trustee is entitled to only a singlésgaction under subsection (a) of this section.

(e)(1) A good faith transferee from whom the trustee may recover saldsection (a) of
this section has a lien dhe property recovered secure the lesser of--
(A) the cost, to such transferee, of anpiovement made after the transfer, less the
amount of any profit realized by or accruitogsuch transferee from such property;
and
(B) any increase in the value sifich property as a resoltsuch improvement, of the
property transferred.
(2) In this subsection, “improvement” includes--
(A) physical additions or changé¢o the property transferred;
(B) repairs to such property;
(C) payment of any tax on such property;
(D) payment of any debt secured by a liersaoh property that isuperior or equal
to the rights of the trustee; and
(E) preservation ofuch property.

() An action or proceeding under this sectinay not be commencedter the earlier of-



preferential transfers purant to 11 U.S.C. § 547; (2) avoidance of post-petition transfers
pursuant to 11 U.S.C. § 549 (Paxipon transactions); and (3covery of transfers avoided

pursuant to 11 U.S.C. 8§ 550 (Liability whnsferee of avded transfer).

(1) one year after the avoigee of the transfer on ament of which recovery under
this section is sought; or
(2) the time the case is closed or dismissed.

611 U.S.C. § 547 (Preferencasates (in releant part):
(@) In this section--...
(3) “receivable” means right to paymewthether or not such right has been
earned by performance; and...

(b) Except as provided in subsectionsgiell (i) of this seiton, the trustee may
avoid any transfer of an intesteof the debtor in property--
(1) to or for the benefit of a creditor;
(2) for or on account of an anteceddabt owed by the debtor before such
transfer was made;
(3) made while the debtor was insolvent;
(4) made--
(A) on or within 90 days before the date of the filing of the petition; or
(B) between ninety days and one ybafore the date of the filing of the
petition, if such creditor ahe time of such transfer was an insider; and
(5) that enables such creditor to recamvare than such creditor would receive
if--
(A) the case were a case undbapter 7 of this title;
(B) the transfer had not been made; and
(C) such creditor receivguayment of such debt to the extent provided by
the provisions of this title.

(c) The trustee may not avoid umdkis section a transfer--
(1) to the extent that such transfer was--
(A) intended by the debt@nd the creditor to dor whose benefit such
transfer was made to be a contemporaneous exchange for new value given
to the debtor; and
(B) in fact a substantiallgontemporaneous exchange;
(2) to the extent that such transfeas in payment of a debt incurred by the
debtor in the ordinary cose of business or financiaffairs of the debtor and
the transferee, and such transfer was--
(A) made in the ordinary course ladisiness or financial affairs of the
debtor and the transferee; or
(B) made according to ordinary business terms;
(3) that creates a security intergsproperty acqued by the debtor--
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(A) to the extent such securitytémest secures new value that was--
(i) given at or after t& signing of a security agement that contains a
description of such pperty as collateral;
(i) given by or on behalf of the secured party under such agreement;
(i) given to enable the debtdo acquire such property; and
(iv) in fact used by the debttm acquire such property; and
(B) that is perfected on or befdd@ days after the debtor receives
possession of such property;
(4) to or for the benefit of a creditor, to the extent that, after such transfer,
such creditor gave new value tofor the benefit of the debtor--
(A) not secured by an otherwise woalable security interest; and
(B) on account of which new value the debtor did not make an otherwise
unavoidable transfer to or fordtbenefit of such creditor;
(5) that creates a perfected securityr@sein inventory or a receivable or the
proceeds of either, except to the exteat the aggregate of all such transfers
to the transferee caused a reduction, deeflate of the filing of the petition
and to the prejudice of other citels holding unsecured claims, of any
amount by which the debt secured by such security interest exceeded the value
of all security interests fasuch debt on the later of--
(A)(i) with respect to @ransfer to which sulestion (b)(4)(A) of this
section applies, 90 days before théedaf the filing of the petition; or
(i) with respect to a transfer tehich subsectiob)(4)(B) of this
section applies, one year before theeda the filing of the petition; or
(B) the date on which new value was first given under the security
agreement creating such security interest;
(6) that is the fixing of a statutory hethat is not avoidale under section 545
of this title;
(7) to the extent sudhnansfer was a bona fide payment of a debt for a
domestic support obligation;
(8) if, in a case filed by an inddual debtor whose debts are primarily
consumer debts, the aggregate valuallgiroperty that constitutes or is
affected by such transfer is less than $600; or
(9) if, in a case filed by a debtor wée debts are not primarily consumer
debts, the aggregate value of all property that constitutes or is affected by
such transfer is less than $6,4251.

(d) The trustee may avoid a transfer ofiaterest in property of the debtor
transferred to or for the benefit of asty to secure reimbursement of such a
surety that furnished a bond or otheligdition to dissolve a judicial lien that
would have been avoidable by the trustader subsection (b) of this section. The
liability of such surety nder such bond or obligationalhbe discharged to the
extent of the value of such propertyoeered by the trustee or the amount paid to
the trustee.

(e)(1) For the purposes of this section--

10



(A) a transfer of real property other thiaxtures, but including the interest of
a seller or purchaser under a contractliersale of real property, is perfected
when a bona fide purchaser of sucbgarty from the debtor against whom
applicable law permits such transfer to be perfected cannot acquire an interest
that is superior to the intest of the transferee; and
(B) a transfer of a fixture or propertgher than real property is perfected
when a creditor on a simple contraennot acquire a judicial lien that is
superior to the interest of the transferee.
(2) For the purposes of this section, exapprovided in paragraph (3) of this
subsection, a transfer is made--
(A) at the time such transfer takdteet between the transferor and the
transferee, if such transfer is perfec&tdor within 30 days after, such time,
except as provided in subsection (c)(3)(B);
(B) at the time such transfer is perfetté such transfeis perfected after
such 30 days; or
(C) immediately before the date of thknfy of the petition, ifsuch transfer is
not perfected at the later of--
(i) the commencement of the case; or
(i) 30 days after suchdnsfer takes effect betweéne transferor and the
transferee.
(3) For the purposes of this section,ansfer is not made until the debtor has
acquired rights in the property transferred.

(f) For the purposes of this section, théte is presumed to have been insolvent
on and during the 90 days immediately gaiog the date of the filing of the
petition.

(g) For the purposes of this sectitime trustee has the burden of proving the
avoidability of a transfer under subsect{b of this section, and the creditor or
party in interest against wim recovery or avoidance $sught has the burden of
proving the nonavoidability of a transfender subsection (c) of this section.

(h) The trustee may not avoid a transfesu€h transfer was made as a part of an
alternative repayment schedule betweerdttgor and any creditor of the debtor
created by an approved nonprofit budged credit counseling agency.

(i) If the trustee avoidsnder subsection (b) a transfeade between 90 days and
1 year before the date of the filing of theipen, by the debtor to an entity that is
not an insider for the benebf a creditor that is an insider, such transfer shall be
considered to be avoided under this seabioly with respect to the creditor that is
an insider.

11



4. Ciardi and CCA’s Motions for Withdrawal of a Reference

Ciardi and CCA filed answers on September 17, 2014 in Bankruptcy Court. In their
answers, Ciardi and CCA “did not consent'the jurisdiction of tke Bankruptcy Court and
included jury demand¥.In addition to offering affirmative defenses, CCA filed a counterclaim
“for a determination under 11 U.S.C. 88 105 andtb@6 all property transferred by the Debtor
within ninety (90) days of the Petition Datereaot transfers of property of the estate and,
therefore, are not preferentf@yments under 11 U.S.C. 8§ 54Rl&ither Ciardi nor CCA have
filed a proof of claim in bankruptcy court,s&sting a right to property owed them by Rite
Way'® However, CCA is listed as a creditor on 8ghedules and Statement of Financial Affairs
filed by Rite Way in Bankruptcy Coutt.

On September 18, 2014, the defendants alsw fifletions in this court to withdraw a
reference to Bankruptcy Court tife complaints against them.

Il. Standard for Withdrawal of a Reference to Bankruptcy Court

District courts may refer certain cases to bankruptcy judges:i§)diaall cases” under
the Bankruptcy Code and “any or all proceediagsing under” the Bankruptcy Code, or (2)
proceedings related to a casaler the Bankruptcy Code. 28 U.S.C. § 157(a). The bankruptcy
judge may oversee those proceedings and emtgmjents or orders subject to review of the
district court. 28 U.S.C. § 157(b)(1). See alsd28.C. § 158. This reference is typically made

automatically when a case relates to a bankruptcy.

17 See CCA Complaint, 14-00027-sr (Bankr. E.D.)PRoc. No. 25 at {1 1-4; Ciardi Complaint,
14-00026-sr (Bankr. E.D. Pa.), Doc. No. 28 at 11 1-4.

18 See 14-mc-232, Doc. No. 1, at 4 n. 3.

19 See 14-mc-231, Doc. No. 3 at 3.
12



Once a case is “referred,” the district domay “withdraw a reference” of a case in
whole or part “on its own main or on timely motion of any pastfor cause shown.” 28 U.S.C.

8§ 157(d). This is a permissive withdrawal. Seg., &orthwestern Institute of Psychiatry, Inc. v.

Travelers Indem. Co., 272 B.R. 104, 107 (BP@. 2001); In re Winstar Communications, Inc.,

No. 01-01430, 01-01063, Civ.A.04-928-JJF, 2004 WL 2713101, at *1, *3 (D. Del. Nov. 16,
2004).

The district court must withdraw a reémce on timely motion of a party if the
“resolution of the proceedingqgaires consideration of bothlétll [the Bankuptcy Code] and
other laws of the United Statesgulating organizations or activities affecting interstate

commerce.” 28 U.S.C. 8§ 157(d). This would be and=dory withdrawal. See, e.q., S.V. v. Kratz,

Nos. 12-C-705, 10—-C-919, 2012 WL 3070979, at *1 (E.D. Wis. Jul. 26, 2012); In re U.S.

Airways Group, Inc., 296 B.R. 673, 67677 (E.D. Va. 2003).

1. Discussion
The defendants provide two legal basesafithdrawal: (1) “@use shown” under §
157(d), and (2) their jury demawrdupled with their lack ofansent to the bankruptcy court’s
jurisdiction®
A. Permissive Withdrawal of a Reference
Ciardi and CCA request a permissivghdrawal based on “cause” shoWrSee 28

U.S.C. § 157(d). The burden to show “cauisedn Ciardi and CCA. See, e.g., Feldman v. ABN

AMRO Mortg. Group Inc., 515 B.R. 443, 452 (E.D. Pa. 2014) (citing

20 The defendants’ points about theght to a jury trial appean be a separate jurisdictional
argument for withdrawal from their request for arpissive withdrawal (andot simply a part of
the 8 157(d) analysis).
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In re NDEP Corp., 203 B.R. 905, 907 (D. Del. 1996)).

The bankruptcy statute does not define “cad$@tie Third Circuit's decision In re Pruitt
provides factors for a district court to consider whether “cause” exists:
(1) the promotion of uniformityn bankruptcy administration,
(2) the reduction of forum shopping and confusion,
(3) the economical use of the delstaand creditors’ resources,
(4) expediency of the bankruptcy process, and
(5) the timing of the request for withdrawal.

In re Pruitt, 910 F.2d 1160, 1168 (3d Cir. 19¢jopting Holland America Ins. Co. v.

Succession of Roy, 777 F.2d 9989 (5th Cir. 1985)).

The Pruitt factors do not wambwithdrawal of a reference at this time. The first and
third factors weigh against viadirawal. Allowing these actions to remain in Bankruptcy Court
would promote uniformity in bankruptcy admstriation. After several years of overseeing the
bankruptcy estate and several nianlitigating the specific adversy proceedings in this case,
Judge Raslavich is much more familiar witle tielationships betwedRite Way, Ciardi, CCA,
and the principals of Rite Way. Given thatib@dministering the bankruptcy action, he has a

better frame with which to view how the money sfams in question relate to the estate’s assets.

L The claims against Ciardi and CCA are eithremised on the Bankruptcy Code and/or
involve state law (not other fede statutes); the mandatory tdlrawal provision is inapplicable.
Neither party contends a mandatory witdal under the stateiis appropriate.

2 See, e.g., In re Pruitt, 910 F.2d 1160, 1168 (3dX990); In re Eagle Enterprises, Inc., 259

B.R. 83, 87 (Bankr. E.D. Pa. 2001) (“[T]here is natstory definition of what constitutes ‘cause
shown’ under 28 U.S.C. § 157(d).”); In re Pelullo, Nos. 95-22430, 96—-2254, 96—-MC-303, 1997
WL 535155, at *2 (E.D. Pa. Aug. 15, 1997) (“Theradsstatutory definitiomf what constitutes
‘cause shown’ under 28 U.S.C. § 157(d)permissive withdrawal of reference.”).
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This information may be important to understanding the nature of the claims asserted in the
adversary proceedings.

The defendants argue that it would be more economical for thistocawersee the pre-
trial and discovery matters of these actions gt this court may have to hold a jury trial on
the actions?> As | explain below, the defendants haat provided me with enough information
to determine if, in fact, they have a rightatqury trial on the claims asserted against them.
Assuming that they are entitled to a jury lfriawould still be more favorable for Judge
Raslavich to oversee the adversary proceedintjgsastage of litigation. He is already more
familiar with the facts of thegaroceedings and the relevant I&tv.

The second factor weighs against withdrawalill not assume that the defendants’ filing

these motions is an attempt to “forum shags"the Trustee argues. However, allowing a

%3 The defendants only address fastBrand 5, stating that the ottiactors have no effect on the
analysis.

24 As | explain below, the defende have failed to address soofehe important facts and legal
guestions affecting the outcome of these procegd(i.e., whether the defendants, in fact, are
attempting to have a claim on the bankruptcy estdte). See In re Lloyd Securities, Inc., 1993
156 B.R. 750, 752 (Bankr. E.D. Pa. 1993) (“[W]reareditor presents ‘claim’ against the
bankruptcy estate, that creditaggers the process of allowee and disallowance of claims,
thereby subjecting the credittmr the bankruptcy court’s equitable powers and placing the
parties’ dispute into the arena‘ptiblic rights,’ i.e., the publicestructuring oflebtor-creditor
relations.”)._See also In re Barto, Béyt No. 93-22540-JKF, 1996 WL 16664, at *4 (Bankr.
W.D. Pa. Jan. 16, 1996) (“Taylor-Winfield choseadse its claim in this court by filing a
permissive counterclaim. In so doing, Taylor-Wigéfd has submitted to the jurisdiction of this
court because the filing of the permissive coraléém, in essence, invoked the claims allowance
process. The effect is the same as it would heex had Taylor-Winfield filed a formal proof of
claim.”) and at *7 (“*On the basis of Langenkaaml its progeny, we conclude that a creditor
subjects itself to the jurisdicin of the bankruptcy court by filing permissive counterclaim. We
conclude that Taylor-Winfield lsasubjected itself to the jurigtion of this court and no longer
has the right to a jury trial.”). From the infortizan | have been provided, it may simply be that
those questions are not ripe thrs court to answer. Allowinthe proceedings to continue pre-
trial before Judge Raslavich will, hopefylprovide more information on how those open
guestions should be answered.
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withdrawal at this time—just &dr the defendants received an unfavorable determination by the
Bankruptcy Court, following several monthslitigation—could create precedent that may
encourage “forum shopping” by later litigants. Fermore, denying the viitrawal at this time
will streamline the handling of the claimsthre adversary proceedings and prevent confusion.

The fourth factor appears to be neutnalveigh against witthrawal. Withdrawing a
reference will not necessarily expedite the baptayadministration process. However, there is
a chance that the Bankruptcy Court may have tofeaathis court to adjudicate the merits of the
adversary proceedings (since this court will himveecome familiar with the relevant actions).
Keeping these actions in Bankruptcy Court &ilbow the Bankruptcy Court Judge to monitor
these adversary proceedingstlesy relate to the larger blruptcy estate. The Bankruptcy
Judge’s knowledge of this “piece” of the bampicy estate may also allow him to more
efficiently administer the estate.

Lastly, the final factor—the timing dhe defendants’ motions—weighs against
withdrawal. While it is true that the defgants filed their motions only after amended
complaints were filed, these motions came after Judge Raslavich had already considered and

ruled upon several motions regarding the merits of the adversary proceé@diigysandling of

%> To support their arguments on timing, the defetslaite In re Schlai, 188 B.R. 13 (E.D. Pa.
1995). Schlein granted a motion feithdrawal after the debt@dded a Racketeer Influenced
and Corrupt Organizations Act (RICO) claimhis amended complaint. Id. at *14. Because the
RICO claim would require “substantial and m&B consideration of a federal law beyond the
Bankruptcy Code, Schlein consi@d the withdrawal to be “mandatory” under 28 U.S.C. §
157(d). Unlike_Schlein, the amended complaintsrdit add a federal non-bankruptcy claim; in
fact, the amended complaimtarrowed the claims asserted inglnitial complaints. If the
defendants were concerned abih@ Bankruptcy Court’s jurisdiction over the non-bankruptcy
claims, the seemingly more appropriate time to address this point would be at the filing of the
initial complaints. Schlein is distinguishabésd the defendants’ arguments are not helpful in
this regard.
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those motions better positions him to handle discovery matters and pre-trial motions for those
complaints.

| will deny the defendants’ request for withdrawal under § 157(d).

B. Ciardi and CCA’s Other Arguments For Withdrawal

Ciardi and CCA also argue that this courtst withdraw a reference because they have
not consented to the juristion of the Bankruptcy Cotiend request a jury trif.If a
proceeding provides a right to ayurial, “the bankruptcy judgmay conduct the jury trial if
specially designated to exercise such juritsoiicby the district court and with the express
consent of all the parties.” 28&IC. § 157(e). Ciardi and CCA, however, fail to address the legal
analysis necessary to show thagtlao, in fact, have a right to ayurial for the claims asserted

against them. See Granfinanciera S.A. vidberg, 492 U.S. 33, 42-56 (1989) (offering a three-

step test to determine whetl@bankruptcy claim provides a rigiata jury trial);_Billing v.

Ravin, Greenberg & Zackin, P.A., 22 F.3d 1242, 1253 (3rd Cir. 1994) (Third Circuit

26 Some courts have addressed the request foy dgumand as part of the “cause” analysis. See,
e.g., Pennsylvania Academy of Music v.gRe, No. 10-14377, 2010 WL 4909952, at *3 (E.D.
Pa. Nov. 30, 2010) (“Another factor sometincesisidered by courts analyzing whether
withdrawal is appropriate is vether the parties have requestgdry trial.”) (quoting In re

NDEP Corp., 203 B.R. 905, 908 (D. Del. 199§)otation marks and additional citation
omitted)).

Even if | were to consider their jury demandiie permissive withdraal analysis, the jury
demand alone would not be enough to “tip the stalethe defendants’ feor at this stage of
litigation. See Am. Classic&ages Co. v. Westaff (USA), Inc., 337 B.R. 509, 512 (D. Del.
2006) (“A District Court may consider a dentafor a jury trial insufficient cause for
discretionary withdrawal if the motion is made at an early staffgegiroceedings and

dispositive motions may resolve the matein re Carpenter, No. 12-21, 2012 WL 5990222, at
*2 (W.D. Pa. Nov. 30, 2012) (“[M]erely assertingsaventh Amendment right a jury trial is

not of itself sufficient cause to justify discretionary withdrawal.” (citing In re Northwestern Inst.
of Psychiatry, Inc., 268 B.R. 79, 84 (Bankr. E.D. Pa. 2001)).
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interpretation of Granfinanaia framework pertaining to lebgaalpractice claim brought in

bankruptcy)?’

2" Ciardi and CCA rely on assumptions and legaiatusions to support thaiight to a jury trial
(i.e., “[1]t is unquestionable thahe Bankruptcy Court does notMegjurisdiction over the claims
against Ciardi in Adv. Pro. No 14-00026...;” arguihgt “non-core” claims “cannot be heard in
bankruptcy court unless the pas consented to the bankrupjagge’s hearing it” without
explaining which claims are tee” and “non-core”). See 14-n&32, Doc. No. 1 at 3, 7. They do
not lay out the appropitia three-step analysisider Granfinanciera.

In addition, the defendants imply that socl@ms are “core” and may be heard by the
Bankruptcy Court, while othersafnon-core” (i.e., “[A]ll the clains in this action should be
heard in the District Court aiswould plainly be inefficiento have two different courts
considering interrelated parts of this lawsuit whids Court (and only thi€ourt) has the power
to decide the whole case.”). See 14-mc-232, Dloc.1 at 7. Yet, the defendants never explain
their analysis of categorizing the claims. Thay to explain why Judge Raslavich’s and the
Trustee’s categorization of theaghs as “core” would be imprope&see In re Rite Way Elec.,
Inc., 510 B.R. 471, 477 n.1 (Bankr. E.D. Pa. 201#)n@ 28 U.S.C. § 157(b)(2)(A), (E), (F),
and (H)).

They also fail to adequately address thestee’s arguments in rebuttal (i.e., regarding
CCA'’s filing of an informal proof of claimwaiver, implied consent, the categorization of
the claims as “core”), which do address déippropriate legal analysis. Even if the
defendants are entitled to a jury triakytmay have waived that right. See Wellness

Intern. Network, Ltd. v. Sharif, 135 &t. 1932, 1947 (2015) (“Nothing in the

Constitution requires that consent to adjudication by a bankruptcy court be express. Nor
does the relevant statute, 28 U.S.C. § 15hdate express conseiitstates only that a
bankruptcy court must obtairh# consent'—consent simplieit—'of all parties to the
proceeding’ before hearing and detenmgna non-core claim. § 157(c)(2).”).

Courts often consider whether the claims desleare within the Bankruptcy Court’s “core”
jurisdiction or are simply relate(i.e., are “non-core”). The determination of a claim as “core” or
“non-core” can have jurisdictiohanplications._See Executive Benefits Ins. Agency v. Arkison
(In re Bellingham), 134 S. Ct. 2165, 2172 (2014) 'linatter is core, the statute empowers the
bankruptcy judge to enter final judgment on themas|aubject to appellate review by the district
court. If a matter is non-corand the parties have not consented to final adjudication by the
bankruptcy court, the bankruptydge must propose findings of fact and conclusions of law.
Then, the district court nsti review the proceedirdg novo and enter final judgment.”). A
proceeding is “core” if it “invokea substantive right provided byléitl1 or if it is a proceeding
that, by its nature, could ariselpin the context of a bankrupt@ase.” In re Guild and Gallery
Plus, Inc., 72 F.3d 1171, 1178 (3d Cir. 1996) (citation omitted).

Whether adversary proceedingsalve “core” or “non-core” claimss not an easy question to
answer, in light of recent Supreme Court precedent on the subject. See Stern v. Marshall, 564
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This legal analysis has constitutional implications. It would be imprudent for me to make
a decision as to the nature of the claims optries’ rights without fll briefing on the relevant

legal questions.

U.S. 462 (2011); Executive Benefits Ins. Agencyrkison (In re Bellingham), 134 S. Ct. 2165,
2172 (2014) (“Stern made clear that some cldabsled by Congress as ‘core’ may not be
adjudicated by a bankruptcy court in themrmer designated by § 157(b).”) and at 1273
(explaining that if a court findhe labeling of an action as “@rviolates constitutional bounds

the label is simply severed as null and vo®Be also Beard v. Braunstein, 914 F.2d 434, 437 (3d
Cir. 1990) (“[A] person who has not submitted amlagainst a bankruptcy estate has a right to

a jury trial when sued by the trustee in bankrypo recover an allegéy fraudulent monetary
transfer . . . notwithstandingo@igress’ designation of fraudulesdnveyance actions as ‘core
proceedings’ in 28 U.S.C. § 157(b)(2)(H).” (quoting Granfinanciera S.A. v. Nordberg, 492 U.S.
33, 36 (1989)); Feldman v. ABN AMRO MortGroup Inc., 515 B.R. 443, 447 (E.D. Pa. 2014)
(Goldberg, J.) (“Following Stern, fiell to the lower courts to ideifyi those types of claims that

are statutorily defined as cotayt which fall outside the scope thie public rights exception.”)

and at 448 (“Courts within this Circuit arelispn whether bankruptcgourts can enter final
judgment on fraudulent transfelaims post-Stern.”).

The facts and circumstances surrounding thenslatnot simply whethehey are state common

law claims—also may affect whether a clainidere” or “non-core.” See Billing v. Ravin,
Greenberg & Zackin, P.A., 22 F.3d 1242 (3rd @8#94) (considering no right to jury trial for

legal malpractice—though a state law tort claim—in bankruptcy after going through
Granfinanciera test); Northwestern Institute of Psychiatry, Inc. v. Travelers Indem. Co., 268 B.R.
79, 86-92 (E.D. Pa. 2001) (explainingtlithe accrual of a claim prer post-petition may affect

its categorization as “core” or “non-core”). Thdetaants simply rely on the fact that certain
claims are traditionally state cawlaims in arguing their right ta jury trial. This is not enough.

| will not make any rulings on the “core” or “non-edmature of the proceedings at this time. If
necessary, | will address this point when arttiese motions are re-filed. Assuming some claims
are “core” and others “non-core’—as the defamd imply—there is no prejudice to the
defendants in delaying this ruling. The claimsuld proceed together during pre-trial because
they appear to be “intertwinedf’the defendants amntitled to a jury trial on some claims, the
claims will be tried togetheif a trial is necessary. See i@ Carpenter, No. 12-21, 2012 WL
5990222, at *3 (W.D. Pa. Nov. 30, 2012) (explaining haven core and non-core claims are
intertwined and based on the same factualipa¢el, the non-core clais “should be managed
through trial in conjunction with the core claims Keeping them together in Bankruptcy Court
during pre-trial and discovery promotes their efficient adjudication.
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V. Conclusion
| will deny the motions to with@w a referenceithout prejudic€® Given the
considerations explained above, discovery @redtrial motions on Ciardi and CCA adversary

proceedings should be handled by the Bankruptcy GdGee Feldman v. ABN AMRO Mortg.

28 Given that this motion implicates importamnstitutional considerations, a denial of the
motion with prejudice would ndie warranted. If the defendantsfile this motion at a later
time, | strongly encourage them to pay greatimdibn to the governing ecedent on the issues
they raise.

29 Like magistrate judges, Baruptcy Judges may oversee friat motions and discovery
without running afoul of constitutional boundssi See, e.qg., Feldman v. ABN AMRO Mortg.
Group Inc., 515 B.R. 443, 448 (E.D. Pa. 2014) (Belg, J.) (“It i;mow clear that the
bankruptcy court can conduct the necessaryiptg@roceedings, including submitting proposed
findings on dispositive motions, without ag&epping the bounds of its constitutional
authority.”); Pennsylvania Academy Blusic v. Reqitz, No. 10-14377, 2010 WL 4909952, at
*3 (E.D. Pa. Nov. 30, 2010) (Baylson, J.) (“Moreovbe fact that Defendants are entitled to a
jury trial in this Court does not mean pretpaoceedings must be conducted in the District
Court. Rather, at this stage, the decision itbdvaw is discretionarythe Court may ‘withdraw] ]
the entire adversary matter, or withdraw][ ]ottie trial portion, leawng the pre-trial and
discovery matters to be handled by the baptay judge.”); Northwestern Institute of
Psychiatry, Inc. v. Travelers Indem. Co., 26&B79, 84 (E.D. Pa. 2001) (“[I]t is not uncommon
for district courts to defer widrawal of the reference to alldhe bankruptcy court to handle a
proceeding until such time as the district court determines that the bankruptcy court may not do
so0. Many district courts have ldehat withdrawal of the refence on the ground that a party is
entitled to a jury trial should be defed until the case i¢rial ready.™).

See also Williams v. Avnet, Inc. (In fieechs. Liquidations Co.), No. 07-177, 2007 WL

1152518, at *1 (W.D. Pa. Apr. 17, 2007) (denying axpssive withdrawal based on a right to a

jury trial without prejudice so that bankruptegurt could handle pre-trial proceedings); Am.
Classic Voyages Co. v. Westaff (USA), Inc., BR. 509, 512 (D. Del. 2006) (“Courts... have

TTT recognized that it serves thedrests of judicial economy amdficiency to keep an action

in Bankruptcy Court for the resolution of pre-tyimanagerial matters, even if the action will
ultimately be transferred to a district cofot trial.” (citation omitted)); MicroBilt Corp. v.

Fidelity Nat. Information Services, No. 12—-3861 (JAP), 2012 WL 4955267, at *4 (D.N.J. Oct.

16, 2012) (“The Court is aware of Defendants' concern that the Bankruptcy Court does not have
the constitutional authority to fillg adjudicate the claims in the Adversary Proceeding. It is not
necessary to decide the issuéhad time, however, because evethe DistrictCourt ultimately

must adjudicate the matter, therBauptcy Court is currently ithe best position to preside over

the Adversary Proceeding and resolve motions and discovery disputes until such time as the case
is ready for final adjudication.”).
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Group Inc., 515 B.R. 443, 448 (E.D. Pa. 2014) (“@Gitlee resources already expended in that
forum, and the possibility that the adversamgygaredings will never readhe stage at which a
jury trial is held in this Court, we find thatonomy of both the Courhd the parties’ resources
is best served by denying the Trustee’s motion.”).

Ciardi and CCA may re-file motions to witledv a reference aftany rulings on motions
for summary judgment have been made by the Bankruptcy Court on claims that have not been
resolved®

An appropriate Order follows.

%0 See Executive Benefits Ins. Agency v. Arkison (In re Bellingham), 134 S. Ct. 2165, 2174-75
(2014) (explaining how a districourt may later correct a juristional issue riated to later
categorization of claims as non-corerbyiewing the bankruptcy court’s findings novo and
treating them as “proposed,” the event a party did not cand to the jusdiction of the
bankruptcy court to enter final judgmentmon-core claims); Permks v. Verma, No. 11-2557
(SDW) (MCA), 2011 WL 5142937, at *5 (D.N.J. Oct. 27, 2011) (“The Bankruptcy Court may
also rule on summary judgment motions after¢bnclusion of discovery because a ‘bankruptcy
judge ruling on [a] sumary judgment motion does not raise Seventh Amendment issues since
motion [is] disposed of as a matterlaiv and review by Aticle Il judges isde novo.”); In re
Carpenter, No. 12-21, 2012 WL 5990222, at *3 (WP@A. Nov. 30, 2012) (“A district court may
deny a motion to withdraw untihe case is ‘trial ready.™).
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