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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DREW & NICOLE BARNABEI, h/w, AND : CIVIL ACTION
STONEBRIDGE HISTORICAL SOCIETY, :
V.

CHADDS FORD TOWNSHIP ) NO. 15-0046

MEMORANDUM

Restrepo, J. August 24, 2015

Plaintiffs Drew and Nicole Barnabei and Stonebribligetorical Society (collectively
“Plaintiffs”) filed this action against Defenda@hadds Ford Township (the “TownsHifor
failure to grant a reasonable accommodation under theHeaising Act (“FHA”), the
Rehabilitation Act of 1973 (“BhabAct”), and the Amerian with DisabilitiesAct (“ADA”).
Plaintiffs also clainviolations of the Equal Protection Clause of the United States Constitution,
pursuant 42 U.S.C. § 1983, aoidArticle I, Section 26 of th€ennsylvania ConstitutiorBefore
the Courtis theTownship’s Motion to smiss the ComplainECF Document No. 4) on
ripeness grounds and for failuresiate a claim under Federal Rulewil Procedurel2(b)(6)
Because the Cotuiconcludes that Plaintiffs’ claims are not ripe, Defendant’s motion isegrant
and the Court does not reach Defendant’s remaining arguments.

l. FACTUAL AND PROCEDURAL BACKGROUND

Drew and Nicole Barnabei own a property locaae@81 Webb Road in Chadds Ford,
Pennsylvania. Compl. (Doc.1) { 1. This propertpésited in an arezoned by the Townshias
an R1 residentialdistrict 1d. { 19, Ex. B. The Barnabeis intend to lease this propeityeto

Stonebridge Historical Society, doing business as Stonebridge RecovienyetiBdge”), a non-
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profit corporatiorthatwould offer substance-free housing and rehabilitation services to former
substance abusersd. 112, 11-14.

On September 30, 2014, and again on October 13, 2014, the Barnabeis applied for
Certificate of Use and Occupancy, so they could lease their property to Sigeekdi
118, Ex. Al The Barnabeis’ requestgere deniedy the local zoning officer vitetter dated
October 14, 2014yhich statedhat the requested uses “commercial/residential” and
therefore not permitted in an Rdistrict. Id. 1 19, Ex. B; Mot. Hr'g Tr. 6:15-7:4, June 23, 2015
(“Tr.”). On October 24, 2014, tiBarnabeis wrote a lettéo the Township, disputing the
rationalebehind the denial and asking for a “reasonable accommodation.” CHapEx. C,
Tr. 7:6-17. In addition, the Barnabeis appealed the decision of the Township’s zoningtofficer
the Chadds Ford Zoning Hearing Board on November 6, 2@iL4.21. On November 25,
2014, Plaintiffs requested that their appeal to the Zoning Hearing Board be comitlieft in
pending status. Tr. 3:17-4:20.

In December 2014, while their appeal to the Zoning Hearing Beasgending,
Plaintiffs sent two more letteeskingthe Townshigo grant theCertificate of User grant a
“reasonable accommodation.” Compl. § 24; Ex. E. By letter dated January 2, 2015, the
Township again denied the Barnabeis’ application on the grounds that “the proposed use is not
permitted in the RL District.”” Id. § 24, Ex. F. At Plaintiffs’ request, their appetd the Chadds
Ford Zoning Hearing Boarstill remainspendingwhile they pursue relief in federal couitr.

3:17-4:20.

! Exhibit A to Plaintiffs’ Complainteflectsthatthe second application filed by the Barnaheds

datedOctober B, 2014. Exhibit B indicates that another application may have been filed byffainti
counsel’s office orDctober 6, 2014he second application da#eged inthe Paragraph 18 of the
Complaint.

2 Although the timeline of events suggests this letter was dated Janzatp 2both Plaintiffs
Complaint and the attached exhidpear toncorrectlylist the date of this letter @anuary 22014.
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. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismisgl@ading*must contain sufficient factual
matter, accepted as true, to ‘state a claim to rededfis plausible on its facé.Ashcroft v. Igbal,
556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
The factual allegationsf the complaint “must be enough to raise a right to relief above the
speculative level. Twombly, 550 U.S. at 555In deciding a motion, the Court must “accept as
true all allegations in the complaint and all reasonable inferences that can heldrafrtom,
and view them in the light most favorable to the non-moving paieBenedictisv. Merrill
Lynch & Co., 492 F.3d 209, 215 (3d Cir. 20Q(¢)tation and internal quotations omittedYhe
test in reviewing a motion to dismiss for failure to statéaam is whether, under any reasonable
reading of the pleadinghe plaintiffmay be entitled to relief.’Holder v. City of Allentown, 987
F.2d 188, 194 (3d Cir. 1993). The Court may consider the allegations in the Conaphaint,
exhibits attached thereto, matters of public record, and matters of whicint anay take judicial
notice. Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (200 /#ension Benefit
Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993).

[11.  DISCUSSION

The ripeness doctrine gesigned “to prevent the courts, through avoidance of premature
adjudication, fromentanglinghemselves in abstract disagreements . . asuto protecthe
[administrative] agencies from judicial interference until an administrative dedisi® been

formalized and its effects felt in a concrete way by the challenging parfdbott Labs. v.

8 The Third Circuit has recognized ripeness challenges in the contaxttiohs to dismiss for

failure to state a claim under Fed. R. Civ. P. 12(b)(6), and for lack of subjeet jugsdiction under
Fed. R. Civ. P. 12(b)(1)Santon v. City of Philadelphia, 2011 WL 710481, at *2 n.2 (E.D. Pa. Mar. 1,
2011) (citing cases). The parties appear to agree that Rule 12(b){6} &p@eéndant’s ripeness
challenge; Defendant’s Motiamentions Rule 12(b)(1 the title but the motion itself and supporting
memorandum of laiocuses exclusively oRule 12(b)(6). In light of the case law and the parties’
agreementthe Court will analyze Defendant’s ripeness argument under the Rule 12{@)&rsonly.
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Gardner, 387 U.S. 136, 148-49 (196 &hrogated on other grounds by Califano v. Sanders, 430
U.S. 99 (1977). “Ripeness is a matter of degree whose threshold is notoriously hard to
pinpoint” NE Hub Partners, L.P. v. CNG Transmission Corp., 239 F.3d 333, 341 (3d Cir.
2001). To decide whether a claim is ripe, the court balatiqds the fitness othe issues for
judicial decision, and (2)the hardship to the parties of withholding court consideratiotd."at
341 (quotingAbbott Labs, 387 U.S. at 149%.

Defendats argue that none of Plainsffclaims are ripe, because tGbadds Ford
Township ZoningHearingBoard has not yet been afforded an opportunigntertainPlaintiffs’
appeaklnd reach a decisiorgee Def.’s Br. (Doc. 4) 910; Tr. 4:21-5:1. Rintiffs respondhat
they are not required fde a complaint in state court or otherwisehaust state remedies before
filing in federal court; their claislbecame ripe as soont® zoning officefirst deniedtheir
requested use of the properSee Pl.’s Opp.Br. (Doc. 5) 8-11; Tr. 6:2-6.

A. Equal Protection claims

Plaintiffs allege in their Complainbhat theTownship violatedheir rights undethe
Equal Protection clause tife Fourteenth Amendmentttee United States Constituti@md
underArticle | of thePennsylvania Constitutidoy prohibiting Stonebridgéom offering
rehabilitation services &81 Webb Road. Compl. 1 46-51Plaintiffs do not allege any
suspect classification nor do they allege that the Township violated any fumtdangt;
rathertheyallegethatthe Township’s deniadf their requested use wagbitrary,capriciousand
irrationally discriminatoryld.

In Taylor Inv., Ltd. v. Upper Darby Twp., 983 F.2d 1285, 1288 (3d Cir. 1993), the Third

Circuit addressed when an equal protection claim becomes ripe in the contextabianidase

4 The parties agree that Plaintiffs’ claim under the Pennsylvania i@iest should be analyzed

according to the same framework as their Fourteenth Amendment claim. Bdells PE."’ Opp. Br. 12.
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dispute in Pennsylvanial he court held that where, as heneg ‘Suspect classification is alleged
and no fundamental right infringed . . . a plaintiff's equal protection claim is not ripantil the
zoning authority has takdimal action.” Taylor, 983 F.2d at 1294 (emphasis added). The court
defined “final action”as the zoning hearing board’s “final adjudication” under the variance and
review procedurekid out in the Pennsylvania Municipal Planning Codel. at 1292, 1295.

The court reasoned that “[u]ntil the Township has fully and finally considered speciic
landowner is treated under the zoning scheme, a federal court cannot deterntinee thike
landowner has been dissimllatreated nor whether such treatment is rationally related to a
legitimategovernment purpose.ld. at 1295. A decisioby the zoning officer, the court found,
could not “represent the Township’s final interpretation,” as the zoning officenyis onl
empoweredinder the Cod administer zoning ordinances according to their literal terms, and
he or she lacks the ability to permit changes in use that do not comply with the longl zoni
ordinances.ld. at1292.

Here,Plaintiffs admit that they haveot received a disposition from the Township’s
Zoning Hearing BoardTr. 3:24-4:1. In fact, Plaintiffsinitiated the continuance dhe Zoning
Hearing Board’s reviewvhile they sought a remedy from this@t. Tr. 3:17-4:1.

Consequently, unddraylor, Plaintiffs’ equal protection claims are unripe and must be

dismissed’

° The parties agree that the Pennsylvania Municipal Planning Code applieSdesfe. 17:20-

18:1,22:713.

Even if Plaintiffs’ equal mtection claimsvere ripe for judicial reviewit is unlikely they would
have survivedefendant’s motion to dismis®laintiffs plead no facts regarding “similarly situated
individuals,”a necessary element for equadtection claims.See Congregation Kol Ami v. Abington
Twp., 309 F.3d 120, 137 (3d Cir. 200@xplaining that the firstinquiry a court must make in an equal
protection challenge to a zoning ordinance is to examine whether the congpfzirty is similarly
situated to other uses that are either permitted as of right, or by spem#l n a certain zon§.
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B. Fair Housing Act, Rehabilitation Act, and
American with Disabilities Act claims

Plaintiffs claim that the Township’s decision not to grant a reasonable accommodation
amounts to housing discrimination on the basis of disability in violation of the FHA, thé Reha
Act, and the ADA.See PlIs.! Opp. Br. 16.Theseclaims are ripgaccording to Plaintiffdyecause
the Township zoning officer denieleir requesfor a reasonable accommodation, and this
“initial denial” is sufficient to support a claim undeach statuté Tr. 6:2-6. Defendants
counter that Plaintiff “failure to accommodate” claims are not ripe for the same reasons as
Plainiffs’ equal protection claim$.

Prior to the Third Circuit’'s decision itapid-Laurel, L.L.C. v. Zoning Board of
Adjustment, 284 F.3d 442 (3d Cir. 2002) wasuncertainin this Circuit whenFHA claims based
onlocal landuse decisions became ripe for judicial revig®dampare, e.g., Cohen v. Twp. of
Cheltenham, 174 F. Supp. 2d 307, 319 (E.D. Pa. 2001) (findindg-HA reasonable
accommodation claim ripand explaining that a violatiorf the FHA occurs‘when the disabled
resident is first denied a reasonable accommaodation, irrespective of theesgnadtied in
subsequent proceediriggcitation andnternalquotations omitted)yith Marriott Senior Living
Servs., Inc. v. Springfield Twp., 78 F. Supp. 2d 376, 380, 384-88 (E.D. Pa. 199&e(mining
thatan FHA reasonable accommodation clawas not “final” and therefore not ripbecause the
local zoning authority did not have the opportunity to consider a formal proposal, hold hearings,
and write the reasons for its deniaBut to the extent there was tension betwgeor decisions

addressing the issuthjs tensionwas resolved bizapid-Laurel.

! The paries agree the analysis of Plaintiffs’ FHA claim for “failure to accommodase’ @bplies

to Plaintff's Rehab Act and ADA claimsSee Def.’s Br. 13. PIs.’ Opp. Br. 168ge also McKivitzv. Twp.
of Sowe, 769 F. Supp. 2d 803, 823-24 (W.D. Pa. 2080p(yzing FHA, Rehab Act, and ADA claims in
accordance with the requirements of the FHA).

8 For ease of referencéng Court will hereinafter reféo Plaintiffs’ “failure to accommodate”
claims under all three statutes simply as Plainttf#$iA claims.”
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In Lapid-Laurel, theThird Circuitjoined the Tenth and Fourth Circuitsholdingthat a
federal courteviewinganFHA reasonable accommodation challenge to the decision of a local
land-use board mudimit its review to theadministrative recorccomposed of the materials
presented to the boandhless the landse boargdually prevented the plaintiff from presenting
sufficient evidence in support of his or her claiid. at 450, 452 .Limiting the federal court’s
reviewin this manner essentialopmpels plaintiffs tdpresent all of the evidence they have that
would justify why an accommodation is necessary under the [Etitkle localand-useboard”
Lapid-Laurel, 284 F.3dat 451 (citing Keys Youth Services, Inc. v. City of Olathe, 248 F.3d 1267
(10th Cir. 2001))because iplaintiffs fail to do so, they will be prohibited from introducing
evidence in support dheir FHA claims in federal courtThis framework prevents
municipalities from being held liabfer refusing to grant reasonable and necessary
accommodatioswhere those municipalitiésever knew theaccommodatiojs] wiere], in fact,
necessary. Keys Youth Services, 248 F.3dat 1275.Perhaps mst important, iprovideslocal
land-use boardsvith the“initial opportunity to provide reasonable accommodations” and
“comports with theraditionin American law that land use decisions are quintessentially local in
nature” Lapid-Laurel, 284 F.3d at 451-52.

Of course, as the court notedLapid-Laurel, this framework assumdisat plaintiffs who
bring reasonaklaccommodations claims against localitiesntefal court will have first sought
relief from and presented evidence to the localdasel board.Seeid. at 451n.5. Otherwise, the
reviewing court would necessaritave to “consider materials from outside theneaistent
administrative recordn order to properly determine whether a requested accommodation was

reasonable and necessaltg.



Here,due to theiown decision to delay the hearir@laintiffs have not preseatitheir
claimsto the localanduseboard. Tr. 3:17-4:1. |&ntiffs have not, for that mattepresented
any local authority in Chadds Ford Townshipth “all of the evidence they haweat would
justify why an accommodation is necessary under the [FHRdJid-Laurel, 284 F.3d at 450.
The only “administrative record” that this Court coelkenarguably consider undéapid-
Laurel consists okeverabrief lettersthat largely concern procedural mattarsl a few, simple,
standard forms completed by Plaintiff§hereforeto properly deide Plaintifs’ failure to
accommodate claims at this stagel determine what is “reasonable and neceggary Court
would be forcedto examinematerials outside dhis “record” This situationis precisely what
the court inLapid-Laurel sought to avoidld. At bottom, this Court cannot agree thtte letter
exchange hereenders Plaintiffsfailure to accommodateaims ripe for judicial reviewFor
these reasons, PlaintiffEHA, Rehab Act, and ADAlaimsaredismissed.

IV. CONCLUSION

In sum, the Rintiffs’ claims are unripe and wibe dismissedavithout prejudice to renew,
if appropriate, once the Chadds Ford Zoning Hearing Board has reached a finatioiispos
Plaintiffs’ appeal

An implementing Order follows.



