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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AYODELE OKE ) CIVIL ACTION
V.
MICHAEL WENEROWICZ, NO. 15cv-61
etal. -
ORDER

AND NOW, this4thday ofFebruary2016, upon careful and independent consideration
of PetitionerAyodele Oke’sPetitionfor Writ of Habeas Corpus Under 28 U.S.C. § 2254 (Doc.
No. 1), Respondents’ response in opposition to the petition (Doc. Nd?dtRioner'snumerous
pending motions (Doc. Nos. 11, 21, 22, 29, 30, 41, 42 & 43), the Report and Recommendation of
United States Magistrate Judigfle Faith Angell (Doc. No. 3 Petitioner’s objections to the
Report and Recommendation (Doc. No. 2@ the record befotee Courtjt is hereby
ORDEREDas follows:

1. The Report and Recommendation (Doc. No.iS8PPROVED and ADOPTERS
modified by this order.

2. The petition for writ of habeas corpus under 28 U.S.C. § 2254 (Doc. Mo. 1)
DISMISSED without an evidentiary hesag.

3. Petitioner’s objection® the Report and Recommendation (Doc. N9.&88
OVERRULED:In part.

4. Petitioner's motion to amend the original petition (Doc. No. 11) is DENIED.
5. Petitioner’s motions for sanctions (Doc. Nos. 21 & 22) are DENIED.
6. Petitioner’'s motion for discovery and an evidentiary hearing (Doc. No. 29) isHZEN

7. Petitioner’'s motion for judicial notice (Doc. No. 30)GRANTED in part anddENIED
in part.
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8. Petitioner’'s motion to supplement the original petition or his objectmtisetReport and
Recommendation (Doc. No. 42) is DENIED.

9. Petitioner’s “motion to grant” the petitioner’s motion to supplement the petition for writ
of habeas corpus or his objections to the Report and Recommendation (Doc. No. 43) is
DENIED.

10. Petitionets request for a certificate of appealability (Doc. No. 41) is DENIED.

11.The Clerk of Courts directed to close this matter for statistical purposes.

l. Background
The factual and procedural background of this matter is set forth Magikicige M.

Faith Angell’'sReport and Recommendai. The Court does not repeat it here, except where it
is relevant to the analysis.

Petitioner raisgsix claims for habeas relief. He argaesfollows (1) the prosecution

used a peremptory strike in a racially discriminatory manner in violati@atson v. Kentucky,

476 U.S. 79 (1986); (2) the prosecution presented false testimony at trial and withdhertat e

(3) the trial judge should havecusechimself and Petitioner was denied the right to an impartial
trial judge; (4) the trial court lacked subjauttter jurisdiction; (5) Petitioner was denied the
right to an impatrtial jury because the trial court and counsel pressuredtthreinto testifyng
against Petitioner at trial; anfl) (Petitioner’s sentence was enhanced in violatiohllefyne v.
United States133 S. Ct. 2151 (2013), because the trial judge rather than the jury found
Pditioner used a deadly weapon. (Mem. Law & Fact Supp. Pet. for Writ of Habeas Carpus
42,74, 89, 99, 105, Doc. No. 1Petitioner also requests an evidentiary hearing with respect to
severalbf his claims. (Mem. Supp. Pet. 73, 88, 1,(et'r's Mot. for Disc. & Evidentiary Hr'g 1,

Doc. No. 29.)



In her Report and Recommendatibtagistrate Judg&ngel recommendethat the
Court deny the habeas petition without an evidentiary hearing. (R. & RP2titioner objected
to the Report and Recommendation on numerous groug@eP¢t'r's Objs.to Magistrate J. M.
Faith Angell's R. & R., Doc. No. 39.He subsequently filed three additional motions, in which
he requested a certificate of appealab{lRgt’r's Req.for Certificate of Appealability, Doc. No.
41), asked to supplement his petition or his objections with additional arguments (Mot. to Suppl.
Pet.for Writ of Habeas Corpus &/d?et’r's Objs, Doc. No. 42)andrequested thahis Court
grant his “motion to supplement” as uncontesteet’'(’'s Mot. to Grant Pet'r'$/ot. to Suppl.,
Doc. No. 43. Petitioner had also previously filed several other motions, including a motion to
amend his petition (Pet’r's Mot. to Amend Original Pet. for Writ of Habeas Corpmgs,ND.
11), two motions for sanctions (though both motions appear largelgitine is substance)
(Pet’r's Mot. for Sanctions, Doc. No. 21; Pet’r's Mot. for Sanctions, Doc. No. 22), a motion f
discovery and an evidentiary hearife{'r's Mot. for Disc. & EvidentiaryHr’'g, Doc. No. 29,
and a motion for judicial notice (Mot. for Judicial Notice, Doc. No. 30). The Court now reviews
the petition the Report and Recommendatiand thenumerous outstanding motions.

Il. GoverningLegal Standarsl

A. AEDPA and the Habeas Petition

Petitioner’s application for federal habeas review of his statgiction is governed by
28 U.S.C. § 2254, as amended by the Anti-Terrorism and Effective Death Penalty Act of 1996
(“AEDPA”), Pub. L. No. 104-132, 110 Stat. 12IPhescope of federal review of a habeas
petition is limited both by principles of federsh and by AEDPA’s deferential standard of

review. At a minimum, federalism and comity require that a state court have a charleeoto

! The Courmotesthat all citations to the Report and Recommendation follow the paginatiahdisténereport
itself, though the numbering in the document erroneously begins fromather than from one.
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a petitioner’s claims before a federal court stepsSeeColeman v. Thompson, 501 U.S. 722,

730-31 (1991).
The claims must be “fairly presented” to the state court; in other word$atteal and
legal substance” of the claims must have been raised B#ferstate courts in a manner that

puts them on notice that a federal claim is being asserted.” McGandlgaughn, 172 F.3d

255, 261 (3d Cir. 1999). Exhaustion requires that a petitioner litigate his claims thomegh “
complete round of the Staseéstablished appellate review process,” including a petition for

discretionary review with the state’s hagt court. O’ Sullivan v. Boerckel, 526 U.S. 838, 845

(1999). If any claim in a habeas petition is unexhausted, the federal court timersdisimiss the
petition or stay it until the state court has had a chance to rule on the SlegRhines v.
Weber 544 U.S. 269, 277 (2005).

If a petitioner has not fully presented a claim to the state courts but a stateéypad rule

now prevents him or her from doing so, exhaustion is excused on the basis of futilityehowe

the claim is deemed procedurallyfai@ted. SeeWenger v. Frank, 266 F.3d 218, 223 (3d Cir.
2001). In Pennsylvania, a claim is procedurally defaultéthe state court refuses to hear the
merits of the claim because either (1) the defendant waiffeds&Conviction Relief Act

(“PCRA")] claim she could have raised in an earlier proceeding but failed to do so; or (2) some

other procedural bar exists, such as a statute of limitatid@iibert v. Blackwell134 F.3d

506, 518 (3d Cir. 1997)A claim that is procedurally defaulted may bhetconsidered on the
merits by a federal court unless the petitioner demonstrates “cause anccptejud

“fundamental miscarriage of justiceEdwards v. Carpenter, 529 U.S. 446, 451 (20000.

demonstrate cause for a procedural default, a petitranst show that ‘some objective factor

externalto the defense impeded counsadfforts to comply with the Staseprocedural rule. To



demonstrate actual prejudice, a petitioner must show that the errors duttingl kigated more
than a possibility of prejudice; he must show ‘that the errors worked to his aestualibstantial
disadvantage, infecting his entire trial with error of constitutional dimensiofisibuani v.

Phelps, 820 F. Supp. 2d 588, 592 (D. Del. 2@t&iation omitted)quoting_Murray v. Carrier,

477 U.S. 478, 488, 494 (1986)). Ordinary attorney error or inadvertence is insuffiegmnt.
Murray, 477 U.S. at 488. A fundamental miscarriage of justice will only be found “in an
extraordinary case, where a constitutional violation has probably resulted in thdioarofic
one who is actually innocentfd. at 496.

Additionally, AEDPA provides a ongear statute of limitations beyond which a petition
for habeas corpus is deemed untimely and may not be considered on the merits ta} a fede

court. 28 U.S.C. § 2244(dp;q, Swartz v. Meyers204 F.3d 417, 419 (3d Cir. 2000). The

limitation period begins to run on the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an &gilon created by State

action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognjized b
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1). The limitation period is tolled during the pendency of a “propexdy fil
state petition for collateral reviewd. § 2244(d)(2).
AEDPA sets fortithe standard of reviewhata federal counnust apply to a timely,

properly exhausted clainlhis standard is intentionally “difficult to meet,” in light of the



deference due to state courts under AEDPA. Harrington v. Richter, 131 S. Ct. 770, 786 (2011).

If a state court has adjudicated a habeas applicdat’s on the meritghe reviewingederal
court musigenerallydefer to the state court adjudication, except in harrow circumstances.
Section2254(d)(1) of Title 28 of the United States Cedtablished two distingaths for the
invalidation of a state conviction on federal habeas review. First, federal habeas relief is
warranted if a state conviction‘isontrary to . . clearly established Federal lan28 U.S.C.

§ 2254(d)L). This path applies when a state court’s actions are “diametrically differen

“mutually opposed” to clearly established laWilliams v. Taylor, 529 U.S. 362, 406 (2000)

(internal quotation marks omittedsecond, federal habeas relief is appropriate if the state
conviction “involve[s] an unreasonable applicatiof afearly established Federal law28
U.S.C. § 2254(d)(1). This path encompasses instances in thbisktate court appbiehe
proper Supreme Court precedent to specific facts wbgttively unreasonable way or wher
the court unreasonably extended (or refusegktend) a clearly established rulilliams, 529
U.S.at 48B-09.

Alternatively, under 28 U.S.C. § 2254(d)(B¢deral courts may grant habeas relief based
on claims peviously resolved i state proceedinfjthe state adjudication “resulted in a
decision that was based on an unreasonable determination of the facts in lighvafdheee
presented in the State court proceeding.” Factual determinations made by atiat are
presumed to be corre@ndthe getitioner bears the burden of rebutting thresumption by clear

and convincing evidence. Werts v. Vaughn, 228 F.3d 178, 196 (3d Cir. 2I}i8).

presumption of correctness applies to factual determinatiads oy both state trial and

appellate courtsk.g, Duncan v. Morton, 256 F.3d 189, 196 (3d Cir. 2001




However, f a properly preserved claim was not adjudicated on the merits, AEDPA’s

deferential standards will not appl$ee, e.g.Holloway v. Horn, 355 F.3d 707, 718 (3d Cir.

2004). In such an instance, the reviewing court “must conduct a de novo review over pure legal
guestions and mixed questions of law and fact, as a court would have done prior to the enactment
of AEDPA.” Appel v. Horn, 250 F.3d 203, 210 (3d Cir. 2001).
B. Reviewing a Report and Recommendation

Whenassessing magistrate judge’s report and recommendation, the reviewing court must
make “a de novo determination of those portions of the report or specified proposed findings or
recommadations to which objection is made.” 28 U.S.®3&(b)(1)(C). A district court “may
accept, reject, or modify, in whole or in part, the findings or recommendations mdue by t
magistrate judge.d.

[ll. Analysis

A. Petitioner’s Petition for a Writ of Habe@orpus and His Objections to the Report
and Recommendation

Magistrate Judge Angell recommended denial of habeas relief with respect to each of
Petitioner’s claims. Petitioner filed objections to the Report and Recommendafien.
considering these documents and the entire record, the Court predominantlyaitpréwes
analysis and conclusions set forth in the Report and Recommendation. However, the Cour
disagrees with several points, as discussed further below.

But as a preliminary matter, the Court finds that Petitidrees satisfied AEDPA’s
threshold procedural requirementetitionerexhausted his claims becausephesented his
allegations, with largely the same factual and legal substance, tagked Court for direct

review. No procedtal bars prevented the state from considering Petitioner’s claims, so



Petitioner’s assertiorerenot procedurally defaulted Finally, Petitioner's habeas petition was
timely filed. Petitioner did not seek review pursuantite PCRA so the statutorytling
provision is inapplicable. fe federal limitation periothus commenced on the date on which
the state court judgment became final, as no other date provided by statute djnaistatute

of limitations on Petitioner'sabeas petition began to run on November 29, 2014, thirty days
following the Pennsylvania Superior Court’s dismissal of Petitioner’'s capgmtal. Petitioner
filed his habeas petition on January 6, 2015, therght days after his conviction became final
and well within the ongear statute of limitations peridd This Court mayhereforeconsider

Petitioner’s habeas petition.

1. Petitioner’s claim undeBatson v. Kentucky
Petitioner argues that the magistrate judge erred by recommending deratioh&’s

challenge undeBatson v. Kentucky, 476 U.S. 79 (1986). (Objs) Zetitionercontends that

theprosecution did not offer @ceneutral reasofor excluding Juror Number 3 aigiat the trial
judge applied an erroneous standard in stating that a pattern of discomivas necessary to
state a prima facie casaderBatson (Mem. Supp. Pet. 38 puring voir dire,Petitioner
objected when the prosecutor exercised a peremptory strikesbga AfricarAmerican
venireperson. T(r. of Voir Dire 107, Doc. No. 17-45.) The prosecutor explained that he had

exercisedhestrike because “[theenireperson] is a pharmacist and there’s an elenfient o

2 As discussed below, the Court disagrees with the Report and Recommeadititing that Petitioner’s sixth
claim for relief has been procedurally defaulted.

® That Petitioner did not seek rew of the Superior Court’s decision by the Pennsylvania Supremé ddms not
affect the timeliness analysis. On May 9, 2000, the Pennsylvania Su@@umt issued Order No. 218, which
declared that federal habeas petitioners no longer have to appieabtate supreme court to satisfy the exhaustion
requirement. The Third Circuit has recognized this order’s validigeLambert v. Blackwi, 387 F.3d 210, 233
34 (3d Cir.2004),cert. denied544 U.S. 1063 (2005). Additionally, Petitioner’s decidimforego Pennsylvania’s
PCRA process does not preclude federal habeas review. Resort to statmpiosion collateral proceedings is not
required under AEDPA, provided that the petitioner properly raised hieralaims on direct appeal. See,e.g.
Holloway v.Horn, 355 F.3d 707, 718 (3d Cir. 2004) (*'A petitioner who has raised an issue on gipeét a. . is
not required to raise it again in a state gmstviction proceeding.{alteration inHolloway) (quotingLambert v.
Blackwell, 134 F.3d 506, 513 (3d Cir. 199;7Gomezv. Pitking No. 160966, 2010 WL 7765836, at *4 (E.D. Pa.
Oct. 20, 2010).




Oxycontin sales on the parsd of the victim in this case. Also, she is young. And | tend not
to have young people. You also need a pattern to show any 8atsohchallenge. There is
also a remaining African Amiean, number 29.” (Tr. of Voir Dire 107.) Petitioner argued in
response that he did not believe that the venireperson’s profession “would have any type of
effect on the case or whatnot. That's making assumptions saying they woulddzedsigaying
they'd have some type of issue.” (Tr. of Voir Dire 107-08.) He also claimed thatewgthe
venireperson for being young constitutegbermissibleage disrimination. (Tr. of VoirDire

108.) The trial judgein considering the challengstated at first thafhe didn’t] see a racial
neutral reason. Just being young is a-t. of Voir Dire 108—-09.) However, hdtimately
allowed the peremptory stek explaining, “The law is that there’s no pattern. Clearly you have
to establish a pattern of discriminatior(Tr. of Voir Dire 109-10.)

In its review of the trial court proceedings, the Pennsylvania Superior Court concluded
that even assuming that Rieiner had satisfied the first prong B&tsonby making a prima facie
showing of racial discriminatiomjs claimfailed under the other prongs because “the record
confirms. . .that the Commonwealth gave a credible maeatral reason for excluding Juror

Number 3.” (Commonwealth v. Oke, No. 534 EDA 2013, 2014 WL 10558734 (Par. Sup

Oct. 30, 2014) (“Oct. 30, 2014 Super. Ct. Opat)l5, Doc. No. 17-116.) According to the
Superior Courtthenature or type afhe venireperson’esmployment is a valid, raageutral
explanationunder both state and federal law. (Oct. 30, 2014 Super. Ct. Op. 13+Hk5.) T
Superior Court concluded that the prosecution’s explanation for dismissing the veomeyess
not deficient. (Oct. 30, 2014 Super. Op. 13-15.)

The magistratgudgeagreed with the Superior Court. The Report and Recommendation

states that the Superior Court’s conclusion was reasonaalapthing in the record indicated



that the Superior Court misinterpreted the facts or unreasonably applied the |aBatsde

andthat Petitioner’s claim is without merit. (R. & R. 1Pgtitioner obje@dto the Report and

Recommendation, repeating the arguments set forth in his habeas peSge@bjs. 20-31.)
UnderBatson the trial court must first determine whether the defendant made a prima

facie showing that the prosecutor exercised a peremptory challenge on thed beases 476

U.S. at 96-97. If the defendant makes this prima facie showing, the burden shifts to the

prosecutor to provide a race-neutral explanation for the challenge; this readamhbe

persuasive or even plausibligl. at 9798; Purkett v. Elem, 514 U.S. 765, 767-68 (1995).

Finally, the court must decide whether the defendant successfully establispesegful
discrimination. Batson 476 U.S. at 98. Under AEDPA, the reviewing court must determine
whether the state courtfactual findings were unreasonable in light of the evide&seRice v.
Collins, 546 U.S. 333, 338 (2006) (citing 28 U.S.C. § 2254(d)(2)).

Petitioner correctly assertisatBatsondoes not requirestablishinga pattern of

discrimination. See, e.g.Holloway v. Horn, 355 F.3d 707, 728 (3d Cir. 2008t a

defendant Batson objection need not always be based on a ‘pattern’ of strikes; it can be based,
for example, on a single strike accompanig@lshowing that the prosecu®statements and
guestions to the juror (or to prior jurors) support an inference of discriminatidfevertheless

the Court overrulebis objectionto the Report and Recommendatidagistrate Judge Angell’s
conclusion comports with our own: the Pennsylvania Superior Court reasonably tingtie&d

court’s dismissal of PetitionerBatsonchallenge.The Superior Court founithatthe

prosecutor’s raceeutral explanatiowas credible Thisfinding is supported by anc

reasonable in light of the evidence. Moreover, Petitioner did not offer compaijnmend that

the prosecution’s raceeutral reasons were pretextusd he has nastablislked purposeful
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discrimination. In light of these considerations, the Superiou@'s factual findingsareentitled

to a presumption of correctnesSe2 Duncan v. Morton, 256 F.3d 189, 196 (3d Cir. 2001)

Werts v. Vaughn, 228 F.3d 178, 196 (3d Cir. 20(Bijce Petitioner has fad to rebut this

presumption, the Court overrulBgtitioner’s objection with respect to fatsonchallenge.
2. Petitioner’sallegations of prosecutorial misconduct
Petitioner next alleges théite magistrate judge erred by recommending denial of his

Napue andBradyclaims. According to Petitionethe Commonwealth presented false evidence

at trialin violation of Napue v. lllinois, 360 U.S. 264 (1959), and withheld evidence in violation

of Brady v. Maryland 373 U.S. 83 (1963). (Objs. 40.) In support of his Naghaien, Petitioner

argues that the victim, Shawn Schwacommitted perjury while testifying against Petitioaer

trial, that the prosecutor secured this false testimony by entering amagteeith the victim,

and that the Commonwealth impermissibly failed to correct the false testimdeyn. Supp.
Pet.64.) The prosecutor disclosed that the Commonwealth had entered into an agreement with
Schwarz, who had been incarcerated for an unrelated matter at the time of thdipgscee

against Oke. Tr. of Voir Dire 18-19.) The agreement provided that Schwarz would be released
on house arrest in the unrelated matter if the probation officer determined thatesise@uld

be appropriate and if Schwarz testified truthfully in the Commonwealth’s gasesaOke. Tr.

of Voir Dire 18.) The agreement would no longer be valid if Schwarz failed to testify truthfully
(Tr. of Voir Direat 19.) According to Petitioner, Schwarz failed to testify truthfully at trial.
(Mem. Supp. Pet. at 64.) To support this contention, Petitioner points to numerous alleged
“‘inconsistencies” in Schwarz’s testimony, which Petitioner cdamnake the falsity of Schwarz’s

testimony “blatantly obvious.” (Mem. Supp. Patd).) Since Schwarz a eventually released

* This Court spells the victim’s name as “Shawn Schwaezgnthough the Report and Recommendation spells his
name as “Sean Schwarz.” Since thegcaipts fromthe state trial proceedings use former spelling rather than
the latter $ee, e.g.May 2, 2012 Tr. of Jury Trial 23, Doc. No.-48), this Court has opted to use that form.
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on house arrest, Petitioner reasons that Schwarz had received another, undiscldsed theal
Commonwealth (Mem. Supp. Peait &.) Petitioner claims that the existence of a second,
undisclosed deal is evidenced by the fact that Schwarz received a material bepiédit des
allegedly, having breached the disclosed agreement with the Commonwealth. (NenP&.
62) Petitoner argues that, by failing to disclose the existence of this alleged secqrtieleal

Commonwealtlalsoviolated Brady v. Maryland. (Mem. Supp. Pat65.)

The Superior Court denied Petitioner’s claim based in part on a determination that the
only inconsistency in Schwarz’s testimony resulted from threats made byh@keason for this
“inconsistency” was clearly explained and had nothing to do with any alleged undisdézde
(Oct. 30, 2014 Super. Qdp. 8-11.) The Superior Court determinkdttthere were no other
inconsistencies in Schwarz’s testimony. (G€t, 2014 Super. COp.8-11.) Further,
circumstantial evidence supported Schwarz’s statements. (Oct. 30, 2014 Super. Ct. Op. 8-11.)

The Superior Courdiscussedt length the stateourt caseCommonwealth v. Karkaria, 625

A.2d 1167 (Pa. 1993), under which Petitioner’'s claim was not cognizédeO(¢t. 30, 2014
Super. Ct. Op. 6-10.) Notably, the Superior Court did not cite any federal law in the course of
its discussion of Petitioner’s allegations.

According to the Report and Recommendation, the Superior Court’s denial of Pesitione
Napueclaim did not constitute an unreasonable application of federal law. (R. & R. 14.)
Petitioner’s claims were “based anthing more than his bald assertions that it is ‘blatantly
obvious’ Mr. Schwarz testified against Petitioner untruthfully.” (R. & R. Tzh¢ magistrate
judge stated that the record bell®stitioner’'s claims as to falsity. (R. & R. 14.) Thagistra¢
judge also concluded, without elaboration, that Petitiorgnasly claim lacks merit. (R. & R.

14.)
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Petitioner objectetb the Report and Recommendation on several grounds. He argues in

part that the Superior Court never considered his NapBeadyclaims, so the magistrate judge

was incorrect in stating that the court d{@bjs. 4142) According to Petitioner, the portion of

the Superior Court opinion cited by the magistrate judge was irrelevant to his &aRrady

claims because they reldteo petitioner’s evidentiary-sufficiency argument. (Objs. 41-42.)
Petitioner contends that “[tlhe R&R has erroneously combined the sufficiétioy evidence

and theBrady/Napue arguments and, consequently, has given a garbled account of Petitioner’s
argument.” (Objs. 41-42.) Petitioner argues that the Superior Court never reachedtshaf me

his Napue an@radyclaims. (Objs. 42.Even assuming that the court did reach the merits,

Petitioner argueshe court’s analysis is contrary to clearly established federal law because the
court applied an incorrect standard in resolving Petitioner’s claims. (Objs. 42.)
This Court notes first that, in his appeal to the Pennsylvania Superior Court, Petitione

made hidNapue andradyarguments under the lader umbrella of an “aftediscovered

evidence” claim. Petitioner citeBradyin his brief, bt he never discussddiapue.
Nevertheless, Petitioner arguadength about the alleged falsity of Schwarz’s testimony and
about the existence of a deal betw&shwarz and the CommonwealtiEe€éBr. for App.at37—

43, Commonwealth v. Oke, No. 534 EDA 2013 (Pa. Super. Ct. 20Rd}itioner arguethe

substance of Blapueclaim and adequately put the Superior Court on notice that he was asserting
a violation of a constitutional rightAccordingly, this Court interprets Petitioner’s convoluted
appellate brief as properly presenting botllegpueclaim and &radyclaim to tie Superior

Court. The Superior Court, in its opinion, addressed Petitioner’s after-discovereuatewitiem

and the various factual allegations related to it, but the cdead neitheNapue noBradyin its

analysis Based on thi€ourt’s interpretaon of the Superior Court’s opinion, it is apparent that

13



the Superior Courtever reached the merits of Petitioner’s federal claims, though it did make
factual findings relevant to eacfihe court provided no explanation for why it did not consider
Petitoner’s federal claims.

In spite of the Superior Court’s error, this Court may still review the meritstdfdPer’s
claim. Since he included his arguments with respect to the two claims in his appedfatad
two claims are both exhausted, and this Court is permitted to review his claims dé&eeyo.

e.qg, Lambert v. Blackwe|l387 F.3d 210, 238 (3d Cir. 2004); Appel v. Horn, 250 F.3d 203, 210

(3d Cir. 2001) However, “[e]venin this situation, the State colstrelevant factual
determinations are presumed to be correct unless the petitioner rebutssiinisgtien by clear

and convincing evidence.Han Tak Lee v. Glunt, 667 F.3d 397, 403 (3d Cir. 2@&iing 28

U.S.C. § 2254(e)(})

In Napue v. lllinais, the Supreme Court héhat a prosecutor’s failure to correct witness

testimony that the prosecutor knew to be false violated the Due Process CldngsEamfrteenth

Amendment. 360 U.S. at 265-72. UnBeady v. Marylangdthe government may not withhold

evidence that is matal to the guilt or punishment of a criminal defendant, as to do so would
violate the defendant’s right to due process. 373 U.S. at 87.
After reviewing the record, this Court agrees with the conclusions setridtte Report

and Recommendation andeefs Petitioner8radyand_Napue claims. The Superior Court

found that Schwarz’s testimony was not false and did not contain unexplained inccresste
This finding is supported by the record and must be presumed correct, as Petisdadethdo
rebut the presumption by clear and convincing evidence—or, indeed, through any evidence.
Since Schwarz’s testimony was not false, there coultianat been a Napueolation.

Additionally, the Superior Court stated that the deal between Schwarz andnimec@wealth

14



wasdisclosed during trial. The Superior Court did not explicitly reference a secondtulthis
Court infersfrom the Superior Court’s opiniathatthe Superior Courtejected Petitioner’s
contentions regarding a second degte recordalso supports this inference, and this Court must
therefore defer to the Superior Court’s factual findings. Petitionerisiglabout a secret,
second deal amount only to bald allegations without any evidence to supporiRegtoner
has failed to relnt the presumption of correctness that applies to the Superior Court’s factual
findings. Since the only agreement between the Commonwealth and the witness ssd]isc
there could not have beerBaadyviolation.

3. Petitioner’s claim that the trial judgdould have recused himself

Next, Petitionerargueghat the magistrate judgegred in recommending that the Court
deny Petitioner’s “judicial bias” claim(Objs. 31.) In his habeas petition, Petitioner set fath
litany of complaintsaagainsthe trial judge. Petitioner’s allegations include that the judge was
involved in the “accusatory” process, acted as a prosecutor, relied on personatigedwle
resolve issues of fact, and “became involved in a long, and bitter, dispute with thergrisone
(Mem. Supp. Pet. 78.Jo support his various allegations, Petitioner cites a number of exchanges
that he had with the trial judge, which are detailed at length in his habeasnpatiti in the
Report and Recommendation. (Mem. Supp. Pet. P8tjtionerargues based on the foregw
allegations of Judg8myths bias,thatJudge Smyth should have recused himself.

The Superior Court reviewed Petitioner’s allegations and concluded that nothing in the
record supported his contention thetusalWwas necesswgr (Oct. 30, 2014 Super. Ct. Op. 19.)
The court stated thAludge Smyth [had] consistently attempted to explain the legal process to
appellant][,] who steadfastly refused to cooperate.” (Oct. 30, 2014 Super. Ct. Op. 19.) The

Superior Court resolved the claim on the basis of Pennsylvania state law and did net@ddres
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cite federal law. The magistrate judge found that the Superior Court’s deRietittdner’s
claim was reasonable. According to the magistrate judge, “[a]lthough the @uPeuirt did not
cite to a federal case in its opinion, that does not demonstrate an unreasonablgoappiica
clearly established federal law.” (R. & R. 16.)

Petitioner argues in response that the Superior Court applied an incorrectdstargr
recusal clainbecause the Superior Court applied state rather than federal law in assessing
Petitioner’s contentions. (Objs. 332:) He cites a number of federal cases and repeats the
laundry list of arguments from his habeas petition. (Objs. 34-40.)

The Due Proess Clause requires recusal when a judge “has a direct, pesstoséntial
pecuniary interest in reaching a conclusion against [a party] in his [or her] casmey v.

Ohio, 273 U.S. 510, 523 (1927). Recusal is also warranted when “the probateldtuaf bias
on the part of the judge or decisionmaker is too high to be constitutionally tolerabkathidiv
v. Larkin, 421 U.S. 35, 47 (1975). As a general matter, however, “‘most matters relating to

judicial disqualification [do] not rise to a cortgtional level.”” Caperton v. A.T. Massey Coal

Co., 556 U.S. 868, 876 (200@lteration inCapertoi (quoting FTC v. Cement Inst., 333 U.S.

683, 702 (1948)).

States may, of course, “impose more rigorous standards for judicial dis@iglifit
since “[tlhe Due Process Clause demarks only the outer boundaries of judopallifisation.”
Caperton556 U.S. at 889-90. In addition to the objective standards for recusal set forth by the
Supreme Court, Pennsylvania state law requires that trial judges reauseltles whenever

there is even “the appearance of improprietgée, e.qg.In re Lokuta, 11 A.3d 427, 436 (Pa.

2011). “Because thetatd codes of judicial conduct provide more protection than due process
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requires, most disputes over disqualification will be resolved without resort tettsitGtion.”
Caperton556 U.S. at 890.

This Court adopts the magistrate judge’s reasoning and conclusion spicteo this
claim and overrules Petitioner’s objections. As the Report and Recommenddgenthta
Superior Court’s discussion and application only of state law is neither inemsisth nor an
unreasonable application of federal law. Indeed, as the U.S. Supreme Court Sateerian
most disputes about judicial disqualification can be resolved without referencetal fe
Constitutional law because most states, including Pennsylvania, have adoptedingmet st
recusal requirements than teagquired under the Due Process Clause.idSe¢ 889-90. The
state courts’ decisions are consistent, moreover, with the federal principiescdabove and
are fully supported by the record. The record gives no indicatatritté trial judge wasidsed
and that he should have recused himself. Petitioner has not alleged that the trial juchye had a
interest in the matter, nor do Petitioner’s contentions support a finding that tleeamyva
appearance of impropriety. In light of the foregoing, the Court holds that the Supmsivr C
reasonably denied Petitioner’s recusal claim, and Petitioner is not etditiatdeas relief.

4. Petitioner’s claim that the trial coldcked subjeematter jurisdiction

Petitioner next challenges the Report and Recomdatem’s conclusion that Petitioner
was not entitled to habeas relief on his claim that the trial court lacked soigtet
jurisdiction. Petitioner had filed a notice to remove his case to the United Sistrést Bourt
for the Eastern District of lh@sylvania, but the action was remandeth®&Pennsylvania state
court since Petitioner had failed to establish why removal was appropfatier,United States
v. Oke, No. 11-321 (E.D. Pa. July 12, 2011), at 1 n.1, Doc. No. 17-50.) Petitioner filed another

notice of removal two weeks later, this time to remove the action to the United Staties Dis
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Court for the Middle District of Florida.Qrder,United States v. Ok&Jo. 11-405 (E.D. Pa. Oct.

25, 2012) (*Oct. 25, 2012 Order”), at 1 n.1, Doc. No. 17:103e Middle District of Florida
transferred thaction to the Eastern District of Pennsylvani@ct( 25, 2012 Order 1 n.1.) In the
interim, almost at the conclusion of Petitioner’s criminal trial, Petitioner’s digrabuns!l®
informed the trial court that Petitioner had filed “a notice of removal, a noticenahcinist
conspiracy to deprive [Petitioner] of his rights, and a couple other things.” (May 2T#al2

Tr. 42, Doc. No. 17-46.) Several months after Petitiorteid$ concluded, once again, the

United State®istrict Court for the Eastern District of Pennsylvania remanded the action to the
Pennsylvania Court of Common Pleas after determining that Petitioner had ribstateasis

for removal. (Oct. 25, 2012 @erl n.1.) The trial court sentenced Petitioner in January of
2013.

The Superior Court, on consideriRgtitioner’'sclaim on direct appeal, held that no relief
was due to him because he had not complied with the removal requirements under 28 U.S.C. §
1446. Magistrate Judge Angell agrewdth the Superior Court’s determination.

Petitioner argues that the magistrate judge erred in recommending that thideébgu
Petitioner’s “removal jurisdiction” claim. According to Petitioner, he “is notieng alack of
subjectmatter jurisdiction claim (which is a state law claim); [he] is contesting that the trial
court lacked jurisdiction due to removal jurisdiction.” (Objs. 54.) He also contends that he

complied with the requirements set forth in 28 U.S.C. 88 1446 and 1455. (Qpja\csdrding

® Petitionerproceedegro se at his trial.

® The Report and Recommendation erroneously states that “the trial esunbivaware of petitioner’s second
removal attempt until after his conviction.” (R. & R. 9.) In fact, as notedeghietitioner’'s stanty counsel
brought the second “notice ofmeval” to the trial court’s attention shortly after the trial court announdedet
recess and told the jury, “[Y]ou haven't heard the entire case. You heartthe entire case until you hear the
closing arguments and you hear my charge on the relewano be applied in this case.SéeMay 2, 2012 Trial
Tr. 4043.) Though the record does not support a finding that Petitioner properly not#éigdatijudge of the
removal, it is clear from the record that the trial court had notice of thevedmidor to the trial’'s conclusion. hHis
does not however, change tlisurt’s ultimate conclusion, as will be explained further.
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to Petitioner, once the case was removed, the Court of Common Pleas no longer hadoprisdict
(Objs. 55)

This Court overrules Petitioner’s objections agtees with the magistrate judge’s
conclusion that the Montgomery County Court of Common Pleas had soig#et-jurisdiction
in this matter. However, the Court departs from the analysis set forth in ploet Red
Recommendatigras well as that in the Superior Court’s opinion.

Contrary to the assertions of Petitioner, the Pennsylvania Superior Court, and the
magistrate court, 28 U.S.C. 8§ 1446 waislevant in the instant matter. Sectibfd6 governs
removal of civil, not criminalactions’ See28 U.S.C. § 1446. Consequenthhether Petitioner
compliedwith this provision does not matter. Instead, Petitioner sought removal pursuant to §
1443, which governs removal of certain criminal prosecutions imgk civil rights
component.See28 U.S.C. § 1443. Section 1455 rather than § 1446 thus setthridevant
procedures in this matte6ee28 U.S.C. § 1459n re Ingras601 F. App’x 71, 75 (3d Cir.
2015).

Under 8§ 1455, a notice of removal may be filed no later than thirty days after the
arraignment in state court or at any time before triaichéver is earlier. 28 U.S.C. 8§
1455(b)(1). Further, “[t]he filing of a notice of removal of a criminal prosecutiolh isbia
prevent the State court in which prosecution is pending from proceeding, excegtitwahant
of conviction shall not be entered unless the prosecution is first remaride8.1455(b)(3).

The Court overrules Petitioner’s objectioss an initial matter, as the Eastern District
of Pennsylvania district court held, Petitioner was not entitled to remove higradeseeither §

1442(a) or under § 1443(1)S€eOct. 25, 2012 Order 1 n.1.)eBardless of Petitioner’s

" Technically,§ 1446 also governs removal of a small subset of criminal actinamely, criminal prosecutions
removedpursuant to 28 U.S.C. § 1442(a). However, § 1442(a) is not relevant to thiasaésclear from the plain
language of that provision
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contentions, removal was unwarranted, and the Court of Common Pleas indisputably had

jurisdiction in the actionSeeCommonwealth v. Bethea, 828 A.2d 1066, 1074 (Pa. 2003).

Moreover, consistent with the procedures set forth under 8§ 1455, Petitioner was maesente

until January 17, 2013éeDocket Sheet foCommonwealth v. Oke, No. CP-48R-0003220-
2011),2 several months following entry by the Eastern Dissfd®ennsylvania of the order
remanding the case to the Court of Common Pleas of Montgomery Ceaa@ct. 25, 2015
Order 1.) A judgment of conviction thus was not entered until after the case was remanded.
Accordingly, not only did thetatecourt have jurisdiction, but it also adheredhe 81455
procedures. Lastly, Petitioner's remaining arguments lack nidistattempt to distinguish
between subjeanatter jurisdiction and removal jurisdiction is plainly erroneous. The substance
of his argument is that the trial court lacked jurisdiction, but, as discussed abdve] twurt
clearlyhad jurisdiction. This Court denies Petitioner’s fourth claim for relief.
5. Petitioner’s claim that the victim was pressured to testify

Petitioner next objeetlito the magistrate judge’s recommendation with respect to
Petitioner’s fifth claim. In his fifth claim for relief, Petitioner alleges thabwarz’s attorney
and the trial judge in the unrelated criminal action against Schimeatened, retaliateénd
intimated [sic]” Schwarz into testifying against Petitiondvlefn. Supp. Pet. 99-104This
conduct, Petitioner alleges, violatBdtitioner’s righs under the Due Process Clausenied

Petitioner an impartial tribunghnd resulted in a violation of Sheppard v. Maxwell, 384 U.S. 333

(1966). (Mem. Supp. Pet. 99-1p4dro support these allegations, Petitionsfers to text

8 The docket of the Court of Common Pleas of Montgomery County in thenalimiatter before Judge Smyth,
Commonweth v. Oke No. CR46-CR-00032202011, was not among the documents included in the record before
this Court. However, a copy of the docket sheet was procured. Thet&@sjudicial notice of the docket sheet
asis permitted under Federal Rule of Esite 201.SeeFed. R. Evid. 201(b)c) (stating that “[t]he court may
judicially notice a fact that is not subject to reasonable dispute becausedin. be accurately and readily
determined from sources whose accuracy cannot reasonably be quéstimhtrht “[t]he court . . . may take

judicial notice on its own”).
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messages th&chwarzsent to Petitionein which Schwarz statetthathe did not believe that
Pditioner committedhe alleged crimes.Mem. Supp. Pet. 101 He cites a message in which
Schwarz told Oke, “The Judge said, because of my failure to cooperate in s@urdan’t have
a standing chance with him.” (Mem. Supp. Pet. 1®e)itioner maintainthat Schwarz’s
attorneythreatened Schwarz by telling him that, in the unrelated criminal action against
Schwarz, Schwarz “would not be afforded the right to an impatrtial tribunal, or theaigtiair
trial” if Schwarz did not cooperate in th@@monwealth’s case against Petitiondviefn. Supp.
Pet.102.) Petitioner argues that Schwarz’s attorney also “intentionally biagbetijvarz]
against the petitioner” through these threats. (Mem. Supp. Pet. 103.)

It is unclear whether the Pennsylvania Superior Court addressed the melamsff's
claim. The court summarily concluded,a general assessment of whethertrial court or
prosecutor hadommitted miscondugcthat Petitioner’s “laundry list” chrguments were
meritless and contravened by the recdi@ct. 30, 2014 Super. Ct. Op. 12.) The court did not,
however, cite any federal law in making this determinatnam did it addresBetitioner’s
specific allegationsvith respect to Schwarz’s attorney or the trial court in the case involving
Schwarz Thecourt did make relevant factual findingisewhere ints opinion, namely that
Schwarz’s inconsistent text messages and testimony resulted from Pestaiteriptdo
threaten and intimidate Schwar@ct. 30, 2014 Super. Ct. Op. 8-11.)

In spite of the Superior Courtfailure toaddresshe substancef Petitioner’s claimthis
Court may stillreachthe merits of Petitioner'sfth claim. Since he included hisgaments in
his appellate brieRetitionerexhausted his claim, and this Court is permitted to reitiee

novo. See, e.gLambert v. Blackwe|l387 F.3d 210, 238 (3d Cir. 2004); Appel v. Horn, 250

F.3d 203, 210 (3d Cir. 2001). Howevas, stated abey the Court must defer to the state courts’
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relevant factual findings, unless Petitioner rebuts the presumption of cossetlineugh clear

and convincing evidenceSeeHanTak Lee v. Glunt667 F.3d 397, 403 (3d Cir. 201@)ting 28

U.S.C. § 2254(e)(})

The magistrate judgeecommendedenial of Petitiones claims As stated in the Report
and Recommendation, the Superior Court and the trial court found that Schwanziergsit
trial was credible. (R. & R. 20-21.) Moreover, thport continus, the record supports a
finding thatSchwarz’s testimony at triafas in factireelygiven (R. & R. 21.) According to the
magistrate judge, “[tlhe prosecution’s authority to offer inducements to waésmesexchange
for truthful testimony has a long history of acceptance in American jurisprede(i®. & R.

21.) Thus the agreement with Schwarz was permissible. (R. & R. 21.)

Petitioner obje@dto the Report and Recommendation on several grounds. Among his
many arguments, Petitiongenies the relevance of the magistrate judge’s analysis and claims
that the report mischaracterizes Petitioner’'s habeas petition. (Objs. 5713oldegaeghat the
Superior Court never reached the merits of Petitioner's arguments. (Obj®e@gner
maintains that “any finding that Mr. Schwarz was not retaliated against byahjsdige and
attorney would be unsupported by the record.” (Objs. 58.)

This Court overrules Petitioner’s objectioathough Petitioner is correct that the
Superior Court did not reh the merits of his argumenthe Report and Recommendation
correctly concludes that Petitioner’s fifth claim is meritless. Petitioner attemghstacterize
the text messages as statements made by Schwarz under oathbaitt Bititioner’s fifth claim
clearly related to text messages from Schwarz to Petitiohigtrial, Schwaz admitted sending
the messages; however, he also explaihatlhe had sent the messages in order to mislead

Petitioner and while under the influence of drugs. (May 1, 202 Tr. 164—-65.) The Superior
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Court concluded that Schwarz’s ¢ourt testimony was credibleS€eOct 30, 2014 Super. Ct.
Op.8-11.) Petitioner’s factual allegations @nereforeunsupported by the record.

Petitioner’s legal allegatisalso lack merit There is no indication that Petitioner’s due
process rights and right to an impartial tribunal were violated in any Wagt Schwarz was
offered some inducement to testify truthfully against Petitioner was not a uwotdtany righ,

as such agreements between prosecutors and potential withesses areSegifelg.Lisenba v.

Californig 314 U.S. 219, 284-85 (1941). Additionally, Petitioner has not stated a plausible

claim underSheppard.In Sheppard, the Supreme Court helattthe trial court failed to “fulfill

his duty to protect [the defendant] from the inherently prejudicial publicity whicinadad the
community and to control disruptive influences in the courtroom.” 384 U.S. at 363. This was
because due process “requires that the accused receive a trial by an impartied jironir

outside influences.d. at 362. Even if Petitioner’s factual allegations were tr8ehwarz’s trial
attorney and trial judge were not outside influences that acted on the jury.otiti¢h€refore
denies Petitioner’s fifth claim for relief.

6. Petitioner’s claim undehlleyne v. United States

Petitioner claimghat his sentence was improperly enhanced under Alleyne v. United

States133 S. Ct. 2151 (2013), because the trial judge rather than the jury found that Petitioner
used a deadly weapowhichallegedlyincreased the applicable mandatory minimum sentence
Though Petitioner did not include Adleyne claim in his initial submission to the Superior

Court, Petitioner contends that on July 30, 2013, he filed a motion before the Superior Court
requesting permission to submit a supplemental brief addressing his additionattcdd the

court granted his request on August 19, 2013, and that his supplemental brief was filed on the

docket on August 19, 2013. (Mem. Supp. Pet. 130-31.) The Report and Recommendation
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states howeverthatPetitioner procedurally defaulted Adeyne claim because he did not raise
this claim before th@ennsylvani&uperior Court and his time for seekitpcator by the
Pennsylvania Supreme Court has rewired (R. & R. 7-9.) According to the magistrate
judge, there are no entries on the Pennsylvania Superior Court’s docket indicatiPetitiener
raised the claim below, and there are no amended filings or supplementgbtasaisin the
record that include Petitioner's arguments urligyne. (R. & R. 8.) The Report and
Recommendation thus does neachthe merits of Petitioner’s Alleyndaim. Petitionemow
argues that this failure was erroneo(®bjs.19.)

After reviewing the record before the Cqlithe Couridisagres with the magistrate
judge’s finding. Petitioner did in fact raiskis Alleyne claim before the Superior Court, Hug
misidentified the relevant dates in hiabeas petitianThe appeal docket sheet clearly indicates
that Petitioner filed a motion entitled “Motion/Application for Permission to File a Supptaime

Brief to Address the Appellant’s lllegal Sentence and the Applicabililleyne v. United

State$ on August 4, 2014. (Docket Sheet for Commonwealth v. Oke, No. 534 EDA 2013 (Pa.

Super. Ct.). As Petitioner alleges, the motiarcluded the supplemental brief on thiéeyne
claim as an attachemt. (Appellant’'s Mot. to Suppl, No. 534 EDA 2013 (Pa. Super. Ct. Aug. 4,
2014) Further,on August 19, 2014, the court granted Petitioner’s motiditetthe

supplemental brief(Order,Commonwealth v. Oke, No. 534 EDA 2013 (Pa. Super. Ct. Aug. 19,

2014).)
ThePennsylvania Superiorddrt did not reach the merits of Petitioner’s Alleyihaim,

nor, inexplicablydid it even reference the claion state a basis for this omissionts October

° Copies of the documents referenced by Petitionefilmtbeforethe PennsylvaniguperiorCourtwere not i the
record before the CourHowever, copies of these documents were obtiiso this Court haalfull and proper
record before it.The Court takegudicial notice of these documengarsuant to Federal Rule of Evidence 2&ke
Fed. R. Evid. 201(b)c); supra note 4.
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30, 2014 memorandum opinion on Petitioner's appeate@ct. 30, 2014 Super. Ct. QpBut,
as stated alread$[e]ven if a state court fails to rule on the merits of a claim, a properly

presented clainwill be considered exhausted.” Johnson v. Pinchak, 392 F.3d 551, 556 (3d Cir.

2004) (citingSwanger v. Zimmermarr50 F.2d 291, 295 (3d Cir. 1984)). Thus this Court may

address the merits of Petitioner’s Alleyargumentemploying de novo revienwSeee.q.,

Lambert v. Blackwe|l387 F.3d 210, 238 (3d Cir. 2004)ppel v. Horn, 250 F.3d 203, 210 (3d

Cir. 2001).

After considering the merits of Petitioner’s Alleydaim, the Court holds that he has not
stated aolorableAlleyne claim. In Alleyne, theSupreme Court held thaary fact that
increases the mandatory minimum is an ‘element’ that must be submitted to/ttenphifound
beymnd a reasonable doubt. 133 S. Ct. at 2155. Howeveredbed indicates that Petitioner’'s
sentence was not based on a mandatory minimum. In fact, the prosecutpistdad at
sertencing that the Commonwealth “had filed a notice to withdraw its intent to seek atamgnda
sentencg (Tr. of Sentencing Hg 4, Doc. No. 17-3.)Alleyneis inapplicableo the facts before
the Court, and the Coumtjecs Petitioner’s sixth claim for relief

7. Petitioner’'s claim that the magistrate judge did not review the entire state court
record

Petitioner also objected the Report and Recommendation because he claims that the
magistrate judge did not review the entire state court record. (Objs. 18.¥icafigche alleges
that the magistrate judge erred by failing to consider the jury questionria@gtioner’s
supplemental brief before the Superior Court, and the Superior Court’s August 19, 2014 order
granting Petitioner’s motion to supplement his appeal. (Objs.H8argues that the entire
Report and Recommendation should be rejected because of these dltetmmirsngs. (Objs.

19.)
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This Court declines to reject the entire Report and Recommendation, though, as
previously discussed, it agrees that the magistrate judge erred by taitiogsider Petitioner’'s
supplemental brief and the Superior Court’s August 19, 2014 order. This Court disagrees,
however, with Plaintiff's contention that failing to consider the jury questioasaias
erroneous. First, the Court notes that the record before the magistratevgsdg@bstantially
complete; Petitioner allegesly that three documents were not before the magistrate judge.
Each of the three documents was relevant only to a portion of Petitioner’s proiorpetite
first, to Petitioner'Batsonchallenge, and the remaining two to Petitioner’s Allegiagm. The
omission of these documents from the magistrate judge’s review did not make @&a&eport
and Recommendation defective. Courts have held that “the reviewing court need orlgrconsi
the pertinent and relevant transcripts and documents in a habeasging.”_Se#andeville v.
Smeaj No. 3:CV-09-1125, 2012 WL 4461080, at *8 (M.D. Pa. Sept. 25, 2aff2), 578 F.

App’x 149 (3d Cir. 2014)accordDurham v. Piazza, No. 07-4338, 2009 WL 2902275, at *3

(E.D. Pa. Sept. 9, 2009). Under this principle, the magistrate judge erred by failimgitdec
Petitioner’s supplemental Superior Court brief and the Superior Court’'s Augusgoadéng
Petitioner’s motion to qaplement his appeal. As discussed above, these documents were
directly relevant to Petitioner’s Alleyrdaim. Consequently, this Court did not adopt that
portion of the Report and Recommendatidrtiowever, the Court finds that the magistrate
judge conglered the pertinent transcripts and documents with respect to PetitiBatsts
claim and need not have considered the jury questionnaires. As such, the maujisieede

Report and Recommendation with respect to PetitioBatsonclaim was not deficient.

1 The Court emphasizes, however, that it still rejects Petitioner’s claim Aiidgne. This decision was based on
the Court’s independent review of the record, as well as the twpstywunconsidered documents, which the
Court obtained from the Superior Court docket.
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B. Petitioner's Pending Motions

Having eviewedPetitioner’s habeas petition, the Court now considers the numerous
motions that Petitioner has filedllagistrate Judge Angell recommends that the court deny
Petitioner’'s motions, but provides little h@ explanation for this recommendatiogeér. & R.
22 n.10.) The Court again predominantly agrees with the magistrate judge but writes loelow t
set forth the reasoning for the Court’s decision.

1. Petitioner’s request for an evidentiaydningand dscovery*

AEDPA permits evidentiary hearings on habeas review iofiynited circumstances.
See28 U.S.C. 8§ 2254(e). Section 2254(e) specifically bars a district court from holding an
evidentiary hearing if the petitioner did not diligently attempt to develop a facsel tor his

claim in the state court proceedindd.; accordWilliams v. Tayor, 529 U.S. 420, 430 (2000).

But even if an evidentiary hearing is permissible, the decision to grantiaghisasquarely

within the district court’s discretionSchriro v. Landrigan, 550 U.S. 465, 468 (200In).

exercising this discretigrihe distict court “must consider whether such a hearing could enable
an applicant to prove the petition’s factual allegations, which, if true, would ehstlpplicant

to federal habeas relief.ld. at 474. In other words, the district court should determateether
the petition presentsgima facie showing which, if proven, would enable the petitioner to

prevail on the merits of the asserted claim.” Palmer v. Hend®&sF.3d 386, 393 (3d Cir.

2010). However, “if the record refutes the applicanfectual allegations or otherwise precludes
habeas relief, a district court is not required to hold an evidentiary heaBebrirg 550 U.S. at
474. The Third Circuit has emphasized that, in assessing whether an evidentiagyibea

necessary, “courtgshould] focus on whether a new evidentiary hearing would be meaningful, in

" Technically, this section addressesitRmer’s requests for discovery and an evidentiary hearing in bisasa
petition and his separate pending motion for discovery and an ewigeintiaring. However, since the analysis with
respect to each is the same, both are included in this section.
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that a new hearing would have the i to advance the petitionsrtlaim.”™ Williams v.

Beard 637 F.3d 195, 211 (3d Cir. 2011) (alteratioMiilliams) (quoting_ Campbell v. Vaughn,

209 F.3d 280, 287 (3d Cir.2000)

Under Rule 6 of the Rules Governing § 2254 Cases, “[a] judge may, for good cause,
authorize a party to conduct discovery under the Federal Rules of Civil Procedureydimditma
the extent of discovery.” R. Gov. 8§ 2254 Cases in the U.S. District GafajtsThe Third
Circuit has held that a petitioner msgtisfy thegood<cause requirement bgétting forth

specific factual allegations which, if fully developed, would entitle him or hdreavtit.”

Williams, 637 F.3d at 209 (citing Harris v. Nelson, 394 U.S. 286, 300 (1969); Lave v. Dretke,
416 F.3d 372, 380 (5th Cir. 2005)). The petitioner bears the burden of establishing that the
evidence he or she seeks is pertinenttaatthere is good cause for its productid@eeR. Gov.

8§ 2254 Cases in the U.S. District Courts péecordWilliams, 637 F.3d at 209.

Petitioner requests an evidentiary heaang discoveryvith respect teseverabf the
claims thathe raised in his habeas petitioceéMem. Supp. Pet. 73, 88, 10Rgt’r's Mot. for
Disc. & EvidentiaryHr'g 1.) Assuming without deciding that Petitioner diligently attempted to
develop a factual basis for his claims in the state court proceedings, Peigtistilenot entitled
to an evidentiary hearing. Petitioner has not established a prima facie skiwavjifigproven,
would enable him to prevail on the merits of his various claims. Moreovestateecourt record
clearly contravenes Petitioner's morassnafitlessallegations. With respect to his request for
discovery, Petitioner has failed to establiglod @use. His allegations, even if further
developed, would not entitle him to habeas relief. The Court thus denies Petitionerss feque

an evidentiary hearing and discovery.
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2. Petitioner’'s motiosfor sanctions

Petitioner nextequestshat this Cairt sanction Respondents for their alleged failure to
comply with Magistrate Judge Angell’s order that respondents feifspand detailed answers
and with Rule 5 of the Rules Governing Section 2254 Cases. (Pet'r's Mot. for Sanctias 1, D
No. 22; Pet'r's Mot. for Sanctions 2, Doc. No. 21.) Petitioner claims that Respondamgs’ fi
was deficient because “the Commonwealth’s response was not accompanied byearoustat
transcripts, documents, petitions, pleading’s [sic], or opinions that are pertineatissues
raised by Petitioner in his Petition for Writ of Habeas Corpus.” (Mot. for SanrscH, Doc. No.

21))

Petitioner is correct in stating that respondents in habeas proceedingsbnustsuain
documents with their answegeeR. Gov. § 2254 Casas the U.S. District CourtS(d) (“The
respondent must also file with the answer a copy of: (1) any brief thattthenge submitted in
an appellate court contesting the conviction or sentence . . . and (3) the opinions andveispositi
orders of the appellate court relating to the conviction or the sentence.”).tid¢eeswe deny
Petitioner'smotions for sanctions, as Petitioner has failed to demonstrate a basis fongmposi
sanctions under Rule 11 of the Federal Rules of Ciot&dure.

3. Petitioner’s motion for judicial atice

Federal Rle of Evidence 201(b) provides that a court may take judicial notice of a fact
“that is not subject to reasonable dispute because it: (1) is generally knownth&thiial
court’s territorial jurisdiction; or (2) can be accurately and readilyraedfrom sources
whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). Rule 201 fursher state
that the court “(1) may take judicial notice on its own; or (2) must take judicial noagesifty

requests it and the court is supplied with tiecessary information fd. 201(c).
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Petitioner requests that the Court take judicial noticaefallowing:

(1) the trial judge stated, during jury voir dire, that he didsie&’] a raceneutral
explanation for the prosecutiarstrike against Aican American juror number
three; (2) the prosecution conceded to the fact that the trial judgednadaimed

to have had—personal knowledge of disputed evidentiary facts (the underlying
offense for which Petitioner was charged); (3) Percocets are a differenicarco
than Oxycodone 30 mg; (4) Mr. Schwarthke alleged ‘victim’ in this case

stated that he never told Petitioner that he is innocent, but then later conceded to
telling Petitioner, through a text message, that he is innocent; (5) Mr. Schwarz
madea statement, at the preliminary hearing, that he denied making when
confronted with it at trial; (6) the Black’s Law Dictionary Eighth Deluxe Edition
definition of the word personal knowledge; and (7) the Superior Court Docket for
case no.534 EDA 2013 tetting that Petitioner filed a supplemental brief to
address Alleyne, and which was granted leave by the Superior Court on August
17, 2014.

(Mot. for Judicial Notice 22.) The first five ofPetitioner’s proposed “facts” are subject to
reasonable dispute. Moreovtr the extent that any of those “facts” are not subject to
reasonable dispute, the statements are already in the record before the Court eemhav
reviewed. The Court thus denies Petitioner’s request to take notite difst five “facts.” The
Court grants Petitioner’s request with respect to the definition of “personaldage;

however judicially noticing the definitiordoes not alter the Court’s conclusion above that Judge
Smyth was not biased. Lastly, the Court denies Petitioner’s request reghedBupterior
Court’s docket entry. The Court has already taken judicial notice of the Superitis @ouket,
as stated already, and the dodkdherefore already part of the rectwefore this Court. As a
result Petitioner’s motion is moot. Additionally, the Court notes that Petitioner’s secie
factually incorrect: the Superior Court granted Petitioner’'s motion to suppidnseappeal on
August 19, 2014, not on August 17, 2014. Thus Petitioner’'s mfairgudicial noticeis granted

in part and denied in part.

12Based on the substance of Petitioner's motion, the Court assurhBetitianer intended to state “did not” rather
than “did.”

30



4. Petitioner's motion toupplement®

Petitioner next seeks permission from this Caustupplement his original habeas
petition. (Mot. to SupplPet.for Writ of Habeas Corpus/&r Pet'r's Objs1, Doc. No. 42
Specifically, Petitioner alleges that he “has recently discovered impeacawigence, which
was unlawfully suppressed by the State, demonstrating that Detective Wihettead
investigating police officer in Petitioner's casaas a deferaht in a federal civil rights action
for, inter alia, violations of Joseph Riddles’s civil and constitutional rightddt.(to Suppl. 1.)
According to Petitioner, thihenpending civil charges against the detective constitBtedy
material that shodlhave beedisclosed to Petitioner at trialSéeMot. to Suppl. 3.) Petitioner
only “recently discovered” the evidence “through sheer luck.” (Mot. to SuppP&ijioner
claimsthat helearned of the civil casen August 15, 2015. (Mot. to SupB.) He submitted his
request to supplement on October 21, 20Bet'r's Suppl.Mem. of Law & Fact inrSupp.of
Newly-DiscoveredBrady Material 25, Doc. No. 4.

The alleged “newly discovered evidenaeds a civil complaint filed in 1996 by Joseph
Riddle, who was at that time serving a prison sentence. (Pl.'s Am. Compl § 2, Ex. B. to Mot. t
Suppl., Doc. No. 42-1.) Among Riddle’s allegations was a claim under 42 U.S.C. 8§ 1983 that
Detective Waeltz hadsed excessive force against Riddle. (Pl.'s Am. Compl.  21.) The matter

was placed in civil suspense on February 2, 1998. (DockBididie v. Waeltz et alNo. 2:96-

cv-06337RBS (E.D. Pa.)). Apart frora few procedural notations, the docket shksstrty

indicates that there was no activitytire Riddle action from February of 1998 through May of

2013. (Docket foRiddle v. Waeltz et glNo. 2:96ev-06337-RBS (E.D. Pa.)). On May 24,

13 petitioner also filed a motion to amend his original petition in orderefitett the change in respondents (or who
is responsible for his unlawful detention), who is now Steven R. Glunt (iper$itendent at S.C.l. Rockview).”
(Pet’r's Mot. to Amend Original Pet. for Writ of Habeas Corpus 1.) TtnriGlenies this motion as moot.
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2013, the case was dismissed with prejudice due to the dlaifdifure to posecute. (Order,

Riddle v. Waeltz et gINo. 2:96ev-06337-RBS (E.D. Pa. May 24, 2018oc No. 49.)

Rule 11 of the Rules Governing 8§ 2294beas Corpus Cases states ‘it Federal
Rules of Civil Procedure, to the extent that they are not inconsistent withadumpst provisions
or these rules, may be applied tfhabeasproceeding under these rules.” R. Gov. § 2254 Cases
in the U.S. District Courts 11. Thus Rule 15 of the Federal Rules of Civil Procedurk, whic
governs amendment of pleadings, applies to habeas petitions, subject to yeartimatation

period under AEDPA SeeUnited States v. Thomas, 221 F.3d 430, 435-36 (3d Cir. 2000). Rule

15(a) provides that a party may amend his pleading once as a matter of aturstwenty-one

days after serving it or, “if the pleading is one to which a responsive pleadaqguised, 21

days after service of a response plegain21 days after service of a motion under Rule 12(b),

(e), or (f), whichever is earlier.” Fed. R. Civ. P. 15(a)(1). “In all other casearty may amend

its pleading only with the opposing party’s written consent or the court’s le&e€ls(a)(2)

The Rule further provides that “[t]he court should freely give leave whegusti requires.’ld.
Reasons to deny leave to amend include “undue delay, bad faith or dilatory motive on the

part of the movant, repeated failure to cure deficienciesndments previously allowed,

undue prejudice to the opposing party by virtue of allowance of the amendment, [ditgpfuti

amendment.”Foman v. Davis, 371 U.S. 178, 182 (1962). In the habeas context, a proposed
amendmeninay befutile if the claim is meritless or if is unexhausted and has been

procedurally defaultedSeeBelle v. Varner No. 99-5667, 2001 WL 1021135, at *9 n.11 (E.D.

Pa. Sept. 5, 2001).
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The Court construes Petitioner’'s motion to supplement as an impermissible attempt by
Petitiorer to append an unexhausted claim to his habeas péfitibhough Petitioner’s direct
appeal to the Superior Court included an allegation that the prosecution had violated. Brady
Maryland, the factuatontents othat claim anaf his proposed addition are dissimilar.

Petitioner therefore did not “fairly present” his sec&nddyclaim to the state courtsSee

McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999).

Petitioner has also procedurally defaulted his se8vadyclaim. In Pennsylvania, a
claim is procedurally defaulted if “the state court refuses to hear the nfeéhts@aim because
either (1) the defendant waived a PCRA claim she could have raised in an eackedprg but
failed to do so; or (2) some oth@mocedural bar exists, such as a statute of limitatiobarhbert
v. Blackwell, 134 F.3d 506, 518 (3d Cir. 1997). Under Pennsylvania law, any PCRA petition,
including second or subsequent petitions, must be filed within one year of thileadate
petitiorer’s sentence became final, unlédss petitioner both alleges and proves #raexception
to the time limitatiorapplies 42 Pa. Cons.t& § 9545(bj1). To meet the narrow exceptions to
the timebar, petitioner must demonstrate one of the follovergeptions

(i) the failure to raise the claim previously was the result of interferbg

government officials with the presentation of the claim in violation of the

Constitution or laws of this Commonwealth or the Constitution or laws of the

United Shtes;

(ii) the facts upon which the claim is predicated were unknown to the petitioner
and could not have been ascertained by the exercise of due diligence; or

14 petitioner captioned his motion as guest to supplement his petition “and/or” his objections to the Report and
Recommendation.SgeMot. to Suppl.1.) However, his motion clearly raises an entirely new allegation amal in
way respondsotthe Report and Recommendation. The Court déteétoner’s request to supplement his
objections to the magistratedige’s Report and Recommendation
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(ii) the right asserted is a constitutional right that was recognized by the Supreme
Court of the United States or the Supreme Court of Pennsylvania after the time
period provided in this section and has been held by that court to apply
retroactively.
Id. The povision further provides that a petition invoking one of these three exceptions “shall
be filed within 60 days of the date the claim could have been presetdedg’9545(b{2).
Petitioner has not established that any of the three exceptions applyghThw states

that he did not discover the allegdthdy material until August 2015, information about the case

was readily available to Petitioner at the time of his-trdiélas freely accessibl®e the public

then, as it was in August of 2015eee.qg, Commonwealtlv. Lopez 51 A.3d 195, 19¢Pa.
2012) (“Information related to trial counsel’s disciplinary issues was pulaii@itable for years,
including when appellant’s first PCRA petition was being prepared. As theseviae easily
discoverable and in the public record for longer than 60 days before this petitifited;ahis
petition is timebarred . . . .”).Petitionerplausibly could have discovered the information if he
had exercised due diligencAs is clear from the plain languagéthe statute, neither of the
other exceptions is relevant in the instant case. Moreover, even if any of épdians applied,
Petitioner did not file a petition invoking one of the exceptions within the sixty-dé&ydpe
provided under 8§ 9545((8). Thus, Petitioner has procedurally defaulted his seBvady
claim.

As discussed above, a reviewing court may not reach the merits of a clahmaghmgen
procedurally defaulted unless the petitioner establishes either “cause anicpfepr a
“fundamental miscarriage of justice SeeLambert 134 F.3cat518. Here, Petitioner has

neither alleged nor established that either of these exceptions apply. Theh€wlioré
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declines to review the merits of Petitioner’s procedurally defaulted claititioRer's motion to
amendhis habeas petition is denied.

But even if the Court were to reach the merits of Petitioner’s claim, a cuesaoey of
Petitioner’s allegations suggests that Petitioner’s propBsadly claim is meritless.To establish

a violation undeBrady v. Marylanda defendant must show that “(1) the government withheld

evidence, either willfully or inadvertently; (2) the evidence was faveraher because it was
exculpatory or of impeachment value; and (3) thinmeld evidence was material.” Lambert v.
Blackwell, 387 F.3d 210, 252 (2004). Even assuming that an unrelated civil complaint filed in
federal court was information that the state prosecutor should have known about and that was
favorable to Petitioner’s defense, Petitioner would be unable to estBdidtis third prong. At

the time of Petitioner’s criminal trial, thieiddle action had been in civil suspense since February

of 1998—a period of nearly thirteen years. The Eastern District of Pennsydvamitally
dismissed th&®iddle action due to the plaintiff’s failure to prosecute. Moreover, the civil action
involved allegations almost entirely unrelated to the criminal action against i2kefram
Detective Waeltz’s involvement in both. As a result, the civil complaint, even ibslest; was

of very little material value. Thus Petitioner’s theory that Riddle’s complaintdxsmmehow

have allowed Petitioner to show that Detective Waeltz “ha[d] a motive to li#)tno{ get sued
again; (2) preect himself from not looking incompetent; and (3) protect himself from liability
and secure a conviction so that he is not accused of coercing a false statementrout of M
Schwarz (so that he can aid the State in obtaining a conviction and also satisfy hissonalpe

agenda)” (Mot. to Suppl. 21) is unpersuasive.
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5. Petitioner’s “motion to grant” his motion taigplement
Petitioner next requests that this Court grant his motion to supplement his hdlieeas pe
as unopposed pursuant to Local Rule of Civil Procedure 7.1(c) because Respondents have not
filed a response in opposition to the motion. (Pet'r's Mot. to Grant Pet'r's Mot. to Suppl. .1, Doc
No. 43.) The Court denies Petitioner’'s request. As stated aPetrgoner’'s motion to
supplement hisgtition is meritlss. NeitherRespondents’ failure to respond to Petitioner’s
motion nor Local Rule 7.1(c) gives this Court the authority to grant a requesbttietvenes
both state and federal law.
6. Petitioner's motion for a certificate of appealability
A district court mayssue a certificate of appealability “only if the applicant has made a
substantial showing of the denial of a constitutional right. 28 U.S.C. § 2253(Ei2Llaims
addressed on the merits, a prisoner “must demonstrate that reasonable jurtsfenddioé

district court’'s assessment of the constitutional claims debatable or wiSlagK v. McDaniel

529 U.S. 473, 484 (2000). When claims are denied on procedural grounds, the petitioner must
show “that jurists of reson would find it debatable whether the petition states a valid claim of
the denial of a constitutional right and that jurists of reason would find it debatabther the
district court was correct in its procedural rulindd. The Court concludes theeasonable

jurists would not differ regarding the outcome of the issues presented in thimpetitius, no
certificate of appealability will issue in this matter, and Petitioner’s motion fottificae of

appealability is denied
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V. Conclusion

For the foregoing reasons, the CADRDERSas follows:

1. The Report and Recommendation (Doc. No. 34) is APPROVED and ADOPTED as
modified by this order.

2. The petition for writ of habeas corpus under 28 U.S.C. § 2254 (Doc. No. 1) is
DISMISSED without arevidentiary hearing.

3. Petitioner’s objections to the Report and Recommendation (Doc. No. 39) are
OVERRULED in part.

4. Petitioner’'s motion to amend the original petition (Doc. No. 11) is DENIED.
5. Petitioner’'s motions for sanctions (Doc. Nos. 21 & 22) aedNIED.
6. Petitioner's motion for discovery and an evidentiary hearing (Doc. No. 29) idEEEN

7. Petitioner’'s motion for judicial notice (Doc. No. 30) is GRANTED in part and EENI
in part.

8. Petitioner’'s motion to supplement the original petition or hisatiges to the Report and
Recommendation (Doc. No. 42) is DENIED.

9. Petitioner’s “motion to grant” the petitioner’s motion to supplement the petition for writ
of habeas corpus or his objections to the Report and Recommendation (Doc. No. 43) is
DENIED.

10. Pditioner’s request for a certificate of appealability (Doc. No. 41) iSNHD.

11.The Clerk of Court is directed to close this matter for statistical purposes.

BY THE COURT:
/sl Legrome DDavis

Legrome D. Davis, J.
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