PRICE et al v. UPPER DARBY SCHOOL DISTRICT Doc. 57

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARY E. PRICE : CIVIL ACTION
V. : No. 15-131
UPPER DARBY SCHOOL DISTRICT

MEMORANDUM
Juan R.Séanchez, J. October 14 , 2016

Plaintiff Mary E. Price brings this pro se actiander the Individuals with Disabilities
Education Act (IDEA) on behalf of T.R., her twelyearold son* Price dallenges Hearm
Officer Anne Carroll, Esq.’slenial of her claimha Defendat Upper Darby School District
denied T.Ra freeappopriate public education (FAPE), alleging the Hearing Offroade four
errors during the due pragghearing that denidds. Price afair and impartial adjudication.The
parties have filed cesmotions for summary judgmentBecuse the Hearing Officer made no
procedural errors, and Ms. Price received a fair due process heben@purt will grant the
District’s motion for summary judgmeanddenyMs. Pricés motion for summary judgment.
FACTS?

On February 7, 2011, during.R.’s secondgrade school yeaat Bywood Elementary

! Price originally brought this action on behalfowith T.R. and J.H., hefifteen-yearold nephew
however, the Court previously dismissed on statute of limitations grounds the pkitaining to
J.H.

2 When reviewing crosmotions for summary judgment, the “court must rule on gmoty’s
motion on an individual and separate basis, determining, for each side, whether a judgynent
entered in accordance with the Rule 56 standaisichlegel v. Life InsCo. ofN. Am, 269 F.
Supp. 2d 612, 615 n.1 (E.Pa.2003) (quoting 10A Charles AVright, Arthur R. Miller & Mary
Kay Kane,Federal Practice and Procedui® 2720 (3d ed1998)) see also Appoloni v. United
States 450 F.3d 185, 189 (6th Cir. 200@)oting a court must evaluate each crossion for
summary judgmentdn its own meritsrad view all facts and inferences in the light mastirable
to the nonmoving party(internal quotation marks and citation excluded))he facts presented
herein are undisputed.
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School, Ms. Price requestethe District evaluate T.R. to determine his eligibility for special
services, as she beliel&.R. was exhibiting signs of inattention, hyperactivity, and impulsivity
In response, the Cisct directedT.R.’s seconegrade teacher, Nicole Lewiw complete a Student
Support Team (SST) referral form and gather information regarding T.Radgemic and
behavioral performance in school. In March 2011, Ms. Lewis presentadftnmation she
compiledto the SST, and thllowing month,Dr. Julie James, the District's psychologist, on
behalf ofthe STT, reported taMs. Pricethat the teandid not recommend an evaluatibacause
T.R. was not demonstrating signs eligibility for special educatiorservices. Dr. James
explained the team, in making its decision, considsled_ewis’s SST referral form, consultation
with Ms. Price,close monitoring of T.R.’s educational and behavioral progress andentienv
adjusted based upon neeadd history ofsolid academigerformance The school provideiys.
Price witha Notice of Recommenddeducational Placement (NORE&Nd procedural safeguards
advisingher of the right to challenge the District’s decision not to evaluate DR James also
acknowledgedMs. Price washaving T.R. evaluated fékDHD, and instructed Price to share any
results with the school so that the team could create a 504 Behavioral Supp@ORIRlan) in
the event T.R. was diagnosed as having ADHD.

A month later, in April 2011\Ms. Price provided the District with an ADHD diagnosis for
T.R, and the Distrialeveloped 504 Ran. In May 2011,Ms. Price approved the 5044, which
provided T.R. with accommodations and strategies to incréaseattention, focus, and
organizationthroughout the remainder of his secegdhde and thirgjyrade school yearsMs.
Priceexpressed no concerns with the Plan or T.R.’s behaviors during higtadd school year
(2011-2012).

During the fall of T.R.’s fourthlgrade yearT.R. exhibited difficully in several areas of



executive functioning, ands. Priceagain requested an evaluation in October 20TBe District
grantedMs. Price’s request, and conducted an extensive evaluation of T.R., incorporating Ms.
Price’s own observations of T.R.’s behaviors, teacher observations, academic aiwhifgct
assessments, and an occupational therapy evaluation. Dr. Jamelsided T.R. was
IDEA-eligible, andhe District thereafter prepared kuuividualized EducatioRrogram (EP) for

T.R., whichwas executed on January 17, 201Brice signed thBlOREPform, approving T.R.’s

IEP. Due to ongoing concern3,R.’'s IEP was revise@pproximately eightimes between
January and June 2013.

On April 11, 2013Ms. Price subnttedto the Districta written request for an Independent
Educational Evaluation (IEE), which was deniedfter Ms. Price submitted a second request in
June 2013, the District approved the IEE. In September 2@18re the IEE was conducted,
however, MsPrice withdrew T.R. fronBywoodand enrolled him at Commonwealth Connections
Academy (CCA), a cyber charter school, for the fifth grade during th82014 school year.
The following summer, in August 2014, T.R. underwent the IEE, conducted BaDiellin at
the Yellin Center.

On October 14, 2014/s. Price filed a due process complaafieging the District deprived
T.R. of a FAPE beginning in his secogchde year A week later, Dr. Yellin submitted a report,
which contained a diagnosis of Expressive Language Disordéer receivingthe reportMs.
Price amended her due procesmplaint on November 12, 2014.

A hearing on Ms. Price’s due process complaint was held over forzansecutive days:
January 7, 2015; January 28, 2015; February 2, 2015; and February 11, 2015. On January 7,
2015, Ms. Price sought to introduce evidencef IDEA violations in 2011, during T.R.'s

secondgrade year The Hearing Officerallowed Dr. Jamedo tedify regarding T.R.’s



secondand thirdgrade years,but exdained to Ms. Price that IDEA’s two-year statute of
limitations limited her claims to the tavyears prior to her filing of the due process complaint.
The Hearing Officeallowed Ms.Priceto submitan offer of proof tashowan exceptiorio the
statuteof limitationsapplied, andttheJanuary 28, 2015earing Ms. Pricetestifiedthat her case
should be exempt from the twear statute of limitations because, in 2011, the District
intentionally mislecherand withheld information regarding T:®need for special education.

At the February 2, 2015, hearintbe Hearing Officeconcluded the scope Ms. Price’s
due process hearing woube limited to thewo years prior tdhe dateMs. Price filed herdue
processcomplaint becausshehad failed to show any exception to the statute of limitations
applied. Thusthe Hearing Officepermitted Ms.Price to introduceevidence only from T.R.’s
fourth-grade yearandprecluded Ms. Price from introducireyidencefrom T.R.’'s seconénd
third-grade yees, includingtestimony from Ms. Lewis On March 23, 201%he Hearing Officer
rendered her decision, finding the District had not degriv®. of a FAPEat any time between
October 201Aand September 2013, when he withdrew from Bywodthe next dayPrice timely
appealed that decision.
DISCUSSION

Summary judgment shall be granted if the movant shows “there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of |Bed’ R. Civ. P.
56(a). Material facts arthose facts “that might affect the outcome of the suit under the
governing law.” Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). A factual dispute
is genuine if “the evidence is such that a reasonable jury could return a verditief
nonmoving party.” 1d.

“[A] party seeking summary judgment always bears the initial responsibiilitforming



the district court of the basis for its motion, and identifying those portions of tbedjevhich

it believes demonstrate the absence of a genuine issue of material aekdtex Corp. v.
Catrett 477 U.S. 317, 323 (1986).Themoving partymust “show that the [opposing partyds
failed to establish one mnore essential elements of lvase.” Burton v. Teleflex Inc707 F.3d
417, 425 (3d Cir. 2013). To defeat summary judgment, “thenmaving party must present
more than a mere scintilla of evidence; there must be evidence on which yheojud
reasonably find for the [nemovant].” Id. (alteration in original) (citation and internal
guotation marks omittedsee also Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh U.S.
574, 58687 (1986) (holding a party opposing summary judgment “must do more than simply
show that there is some metaphysical doubt as to the material facts'ysheamme forward
with specific facts showing that there igenuine issue for tridl(citations and internal quotation
marks omitted)).

“The purpose of the IDEA to ‘ensure that all children with disabilities have available to
them a free appropriafublic educatiorthat emphasizes special education and related services
designé to meet their unique needs . .”. .Batchdor v. Rose Tree Media Sch. Djst59 F.3d
266, 27172 (3d Cir. 2014)quoting20 U.S.C. § 1400(d)(1)(A) The IDEA requires stat
which accept federal fundirig make a FAPE available to children with disabilities by developing
an IEP. Id. (citing 20 U.S.C. 8 1412(a)(1) 1414(d)). States are required to comply with
procedures for devepbing IEPsandto implementprocedural safguards to ensure children with
disabilities and their parents are provided with due procdds. Pursuant to the IDEA’s
administrative procesa,parentvho believes her child is not receiving a federally mandated FAPE
may file a complaint and particigain an impartial due process hearing with respduetahild’s

FAPE. Id. (citing20 U.S.C. 81415(b)(6)(A), 1415(f)(1)(A))see als®.E. v. Cent. Dauphin Sch.



Dist., 765 F.3d 260, 274 (3d Cir. 201(#pting “[i]f a parent is displeased with the school’s actions
with respect to the FAPE provision, the IDEA provides for certain procedural safegua
including “a due process hearing before an administrative offi@alhg 20 U.S.C. § 141(1))).

A “party aggrieved by the findings and decision made [in a due process proceeding] haveha
the right to bring a civil action with respect to the complain0 U.S.C. § 1415(i)(2)(A).

A district court reviews an IDEA decision by a state administrative agendgrua
modified de novo standardaffording “due weight” to the factual findings fronthe
administrative proceedings lmpnsidering those findings to be “prima facie correcLl’E. v.
Ramsey Bd. of Edyet35 F.3d 384, 389 (3d Cir. 2006geCarlisle Area Sch. v. Scott,/62 F.3d
520, 524 (3d Cir. 1995) (“The district court may reach an independent decision, except that it
must accord the decision of the state agency ‘due weight’ in its consideratidii]f).a
reviewing court fails to adhere to [factual findings from the adminiseagtikoceedings]it is
obliged to explain why . . . [and] point to contrary nontestimonial extrinsic evidenctkeon
record.” S.H. v. Stat®©perated Sch. Dist. of City of Newa36 F.3d 260, 270 (3d Cir. 2003)
(internal quotation marks and citations omittedyn contrast,a the district court owes no
deference to conclusions of law drawn by a state or local educational ageribaskex rel.
Mauclaire v. Conn. Dep’t of Educ397 F.3d 77, 82 (2d Cir. 200%), Carlisle Area Sch.62 F.3d
at 528 n.3 (“Obviously, conclusions of law receive plenary review.”).

Count |

Ms. Price firstargues the Hearing Officegrred in her determination that thHeEA'’s
statute of limitationdarred her claims of IDEA violatiomaore than two years prior the date
Ms. Price filed her due process complaint, and that no exceptions to the statute ¢bhmita

applied. Third Am. Compl. at 19She argues summary judgmenivarranted as to this claim



because she did ndiscoverthe District had denied T.R. of a FAPE until October 20, 2014, and in
any event, her case falls under an exception to the statute of limitatioassbethe District
purposefully withheld evidence of T.R.’s langudggesed disability as early as his secgnade
year. The District argueMs. Price’s claim fails as a matter of lds@caus¢he Hearing Officer’'s
decision was correct The Court finds thélearing Officer erred blymiting Ms. Prices claims to

two years before her filing of her complaint. Nevertheless, even comgjdiar claims stemming
from 2011, the Court finds the District did not deny T.R. of a FAPE, and the He&2ifingr's
statute of limitations decision was harmless.

Under the IDEA, a request for an impartial due process hearing must be e tivo
years of the date the parent or aggeknew or should have known about the alleged action that
forms the basis of the due process complair20 U.S.C 81415(f)(3)(C) 34 C.F.R. 8§ 300.511(e)
The regulations further provide a due process complaint “must allege a violationcilvaeédaot
more than two years before the date the parent or public agency knew or should have khewn of t
alleged action which forms the basis of the complaint.” 29QJ§ 1415(b)(6)(B) 34 C.F.R.

8§ 300.507(gR). However, an exception exists where a parent is prevented from filing a
complaint due to specific misrepresentations or withholding of information by the scBéol
C.F.R. § 300.511(f); 20 USC 1415(f)(B).

Ms. Price filed her due process complaant October 14, 2014, but seeksief for IDEA
violationsas early as T.R.’s secoglade year (202Q011), specifically pertaining to the denial of
her original evaluation request in 2011. At the January 28, 2015, hetdrengiearing Office
determined the statute of limitations restridiésl Price’s claims to violations occurringtime twvo
years prior tderfiling the of a due proces®mplaint, i.e., violations occurridgetween October

2012 and 2014.SeeODR Admin. RecordEx. 2, 3/2315 Special Ed. Hg Officer Decision at 15



n.2 id. Ex. 12, HO1A; Hr'g Tr. 49899, Jan. 28, 201%r'g Tr. 54051, Feb. 2, 2015.However,
the Hearing OfficepermittedMs. Price to submit an offer of proof to demonsti@te@xception to
the statute of limitatiorapplied and Ms. Price testified as to why she believed the District
misrepraented ad withheld informationin 2011 SeeHr'g Tr. 498-533 Jan. 28, 20150DR
Admin. Record, Ex. 12, HQA, HO-3. Ms. Price alscsubmittedrecords she received from the
school in 2013including T.R.’s test scores, whiche allegedvere inconsistent witthe SST'’s
report and showed the S®trposefully excluded informatiowhile making its decision.lId. at
50506, 518, 5228; seePE-1A HO-3 at 1(citing PE1, 1A, 18, & 19, SB1-9 as exhibits
representing documentary evidence for her offer of proMs. Pricealsorequested permission
to callMs. Lewisas a witness order to clarify(1) “the discrepancy in Rtl Interventign(2) “the
Progress Monitoring Improvement Report for MAZE Comprehension;” (3) GMA&Essment
administration and scorifig (4) “[SST] Referral Form completion (5) “the 504
Accommodations fomriting”; and (6) “Theme Test Performance Summary data reflected on
report cards, interim reports and profile sheets.” -#H@t1, 3;see alsaHr'g Tr. 504, Jan. 28,
2015. During the February 2, 2018earing, the Hearing OfficatatedMs. Price had fded to
demonstratéhatan exception to the statute of limitations applied, limititg} Price’s claims to
the 20122013 school year, when T.R. was in the fourth graBeeODR Admin. RecordEx. 2,
3/23/15 Special Ed. Hr'g Officer Decision at 15 g Tr. 53953, Feb. 2, 2015.

Ms. Price arguegshat contrary to the Hearing Officer's decision, all of her claims are
timely under the IDEA’s discovery rule because she reasonably did not disbevéDEA
violations until October 20, 2014ponreceiving D. Yellin’s evalwationresults diagnosing.R.
with expressive languagésdrder. She contendBr. Yellin’s diagnosis demonstrated the District

and Dr. James misrepresented T.R.’s performastesan 2011 as ADHD manifestations rather



than manifesttions of danguage disorder.In response hie District argued/s. Price should not
be able to evade the statute of limitations by fabricating a later discoveryldatendact she had
every opportunity to challenge the District’s denial of her request for anagial in 2011, but
chose not to because she was satisfied with the 504 Plan and T.R.'s subsequent academic
performance until his fourtgrade year The District further arguesls. Price cannot rely obDr.
Yellin’s diagnosisas a basis for applying the discovery rblecausédr. James and the Hearing
Officer disagreed with the diagnosamdthe diagnosis was nobtained untilseveral years after
Ms. Prices original evaluation request.

Ms. Price testified she did not challenge the denial of her evaluation request in 2011
because at the time she trusted Bywood staff and had no reason to question the Bestisains.
Hr'g Tr. 508, Jan. 28, 2015. She relied on Dr. James’s representations that T.Ridkeis $be
average range.ld. at 50809, 511. In 2012, when she again requested an evaluation and the
District agreed to implement an IEP, and later in 2013, as the District contchaetehd the IEP,
Ms. Price chose not to fileamplaint because the District was working to fix the IEP and address
T.R.’s problems. Id. at 51415. Ms. Price testified, “I think it would be unreasonable to
immediately jump to filing a due process [complaint] when you are in the middevofg an EP
implemented.” 1d. at 515.

The date of Ms. ice's discovery of T.Rs injury need not be decidedThe Courtfinds
that acceptingMs. Price’s assertion that her date of discovery of T.R.’s injury was October 20,
2014, and in light ofc.L. v. Ligonier Valley School DistricAuthority, 802 F.3d 601 (3d Cir.
2015),the Hearing Officer'statute of limitationsuling was in error. Neverthelessthat ruling
was harmless.

In G.L,, the Third Circuitclarified theapplication of the IDEA’s statute of limitations



provisions, 20 USC 88 1415(J(3)(C) and 1415(b)(6)(B). Theparents inG.L. reasonably
discovered the deprivation of a FAPE to ttemnon March 9, 2010, and filed their due process
complaint on January 9, 2012, within the tyear statute of limitations as set forth inSLC. §
1415(f)(3)(C). Id. at 606. The parents requested compensatory education for September 2008
through March 2016-the entire period their son was allegedly denied a FAPE before he was
withdrawn from the school.ld. However, the hearing officer limited their remedies to injuries
that occurrd during the tweyear window before the filing of thdue processomplaint. Id. at

607.

The Third Circuitdisagreedeconcluding 81415(b)(6)(B), like§ 1415(f)(3)(C) imposes a
two-year filing deadline for a due process complaint after the reasonabteelg date of an
injury, andneither provisiorlimits remedies fonjuries that occurred only within the two years
before the discoverglate. G.L., 802 F.3d at 6005, 625. In other words, under the IDEA, the
limitations period for filing a complaint “functions in a traditional way, that is, fdsg deadline
that runs from the date of reasonable discovery and not as a cap on a niédy for
timely-filed claims that happen to date back more than two years before the complagut’is fil
Id. at 616. The Court explained “once a violation is reasonably discovered by the parent, any
claim for that violation, however far back it dates, must be filed within twisy&ahe “knew or
should have known” dateld. at 620. This interpretation, the Coaxplained,$ consistent with
the IDEA’s broad remedial purpose of providing every child with a FAPE, and thedadgsg
principle that “a child is entitled to compensatory education for a period equal peribd of
deprivation, but excluding the time reasonably required for the school district tiy thet
problem.” Id. at 618-19, 626 (internal quotation marks and citations omitted).

In light of G.L.'s holding,the Hearing Officeerred by limitingMs. Price’s evidencéo the

10



two-year periodprior to her filing a complaint.Because Ms. Price did not discover the IDEA
violations until October 2014, her complaint, filed the same month, was timely, and sh& shoul
have been permitted to introdutestimony and documents to support her argumaeait ttie
District violated the IDEA when it denied her request for an evaluation of T.R. in 2011.
Althoughsheincorrectly excluded evidenceofn T.R.’s second-and third-grade year, this
Court cannot conclude R. was denied BAPEat Bywood, even considering such eviden&ee
Kuszewski v. Chippewa Valley Sch. DB6 F. App’x 655, 66M1 (6th Cir. 2003fnoting where a
parent claims sh&vas denied due process because she was unable to presaseherful it is
the pareris burden to demonstrate by a preponderance of the evidence that the IEP in question is
inadequate and the procedural violation caused substantive harm to child or his parents).
In her offer of proofMs. Price introduced T.R.’s secotadd third-grade interim reports.
The grade two report, completed by Ms. Lewis, showed overall satisfactofgrmpance
including (1) satisfactory work habits; (PIBELS? scores fallinginto the highest category of
“established”; (3)reading performancéevels ranging between “Basic” and “Proficiént (4)
grammar performance lewahnging betwen “Below Basic” and “Advancégand (5)a rating of
“Proficient” or “Advanced” inoral reading fluency PE-18. The grade three report, completed
by T.R.’s thid-grade teacher, Mr. McKnight, shows even higheores (1) satisfactorywork

hatits; (2) 4Sight scorelall marked “Proficierit; (3) DIBELS scoresll marked “At or Above

% DIBELS, Dynamic Indicators of Basic Early Literacy Skills, are a seprotedures and
measures used to monitor the development of early literacy and reading skills.
https://dibels.org/dibels.htnflast visited Oct. 5, 2016).

* The performance level scoring fallsto four categories: (1) Below Basic; (2) Basic; (3)
Proficient; and (4) Advanced.

® 4Sight PA Core Standards Benchmark Assessments are assessmentsnts$’ stkifls in
reading and math, Grades83 and provide a formative evaluation of student prgre

11
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Benchmark; (4) reading performance lewslanging beween “Proficient” and “Advared’; and
(5) grammar performance lewaknging between “Basic” and “Proficient. PE19.

Ms. Price also included in her offer of proof undated and incomple®AGE® scores,
seePE1l at 34; PE1A; Hr'g Tr. 54555, Feb. 2, 2015as well as documents related to Price’s
request for an evaluation in 2011, includiig. Lewis’s teacher questionnaire, completed in
response to Rre’s request for an evaluatio8D-1-9; PE-1. In the questionnairayls. Lewis
indicatedthe degree of T.R.’s behavioral problemaried greatly noting T.R.’smost serious
problemswere that he was “restless” and “overly sensitive to criticisrid. at 1-2.

Contrary to Price’s contentiathat the District withheld information and misled her as to
T.R.’s disability the SST appearto have considered thestscores and teacher comments Price
provided in her offer of proof in its decision not to evaluate ,TaRd reportedhe details of that
decisionto Price. SeeSD-5, 3/23/11 Summary of SST Referral Form. The SST took note of
T.R.’s DIBELS scores ithe above averagangereading ad language arts scores in the average
range or above \th the exception of writing3-MADE scores that were in the uppermost end of
the Low Average range and one point shy of an Average range andrplacemernt the most
advanced reading program offered for his grégel. Id. The team alsoconsidered Ms.
Lewis’s reported concern regarding T.R.’s behavioral issues, but tookfridte Price’s pursuit
of an ADHD diagnosis and indicated accommodations would be made upon that diagdosis.

T.R.’ssubsequent diagnosis of expressive language disorder in 2014 destahbsithe

SST improperly evaluated T.R.’s academic capabilities in 2011, especiedlydeecth team took

http://www.iu13.org/store/4sigldssessmentglast visited Oct. 5, 2016).

® G-MADE, Group Mathematics Assessment and Diagndstaluation, is a diagnostic
mathematics test that measures individual student skills in the main areas of math.
http://www.pearsonassessments.com/learningassessments/products/1000006a2dtrenyati
csassessmeranddiagnostieevaluationg-madegmade.htm(last visited Oct12, 2016).
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into accountrelevant tet scores and assessments.any eventthe Court cannotoncludethe
District violated IDEA by failing to evaluate T.Rbased omndated and incomple&-MADE test
scores Although the record shows the SST considerel@éastsome of those scores, théseno
indication they werall available at the tim®s. Price requested the evaluation. Furthermme, a
the Hearing Officepointed out, “the fact that maybe one or two test scores or test results doesn’t
fit a pattern, does not necessarily mean that the whole pattern has to be throwhlgitTran.

545, Feb. 2, 2015.

With regard tdMis. Price’s request to calls. Lewis as a witnes§/s. Price indicated she
sought only for Ms. Lewis to clarifthescores and assessments disedsgove. Ms. Price has
failed to show such testimony would have shown a violation of the |BEédthe testimonyikely
would have been cumulative.Thus, Ms. Price’s proposedevidencedoes not sufficiently
underminghe Hearing Officer'slecision SeeKuszewski56 F. App’x at 660-01.

Further, #houghthe Hearing Officetimited Ms. Price’s claims to T.R.’s fourtigrade
year, she consideretie District’'s initial decision not to evaluate T.R. in her analysi®sf
Price’s “child find” claim/ and in @ing so, determined the District met its child find obligation by
conducting an evaluation of T.R.’s needs within a reasonable time after becomregéveets
likely to indicate that he could have a disabilitpDR Admin. Record Ex. 2, 3/25/15 Special
Educ. Hr'g Officer Decisionat 15. The Hearing Officemoted, and the evidence shows, the
District “reasonably responded tM$. Price’s] request by discussing her concerns followed by

gathering and reviewing information about [T.R.’s] academic progress, behawd functioning

" The IDEA, and Pennsylvaniaw, requireschooldistricts to identify, locate, and evaluate all
potentially disabled children. 20 U.S&1412(a)(3); 34 C.F.R8300.111(a),(c)(1); 22 Pa. Code
88 14.12114.125. “Failure to locate and evaluate a potentially disabled cbitgtitutes a
denial of FAPE” G.D. v. Wissahickon Sch. Dis832 F. Supp. 2d 455, 462 (E.D. Pa. 2011)
(quotingN.G. v. District of Columbigb56 F. Supp. 2d 11, 16 (D.D.C. 2008)).
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in the school setting, in accordance with its general policiéd.”at 16. T.R. was generally
performing well during second grade, and as HO Carroll noted, the “concernseddnyifT.R.’s
secondgrade teacher were the kinds @hlaviors that alertedVs. Price] to the possibility that
[T.R.] had ADHD, which was diagnosed soon aftetd. Thusthe Hearing Officefoundit was
not unreasonable for the District not to rush to an evaluation of T.R. in his early geamland
to canclude T.R.’s needs could be sufficiently addressed by a 504 plan following his ADHD
diagnosis. Id. (citing D.K. v. Abington Sch. Dist696 F.3d 233, 252 (3d Cir. 2012) afd\.B.v.
Downington Area Sch. DisiNo. 111158, 2013 WL 3742413t *14, 15 (E.D. Pa. 2013). The
Hearng Officerconcluded, “[t]aking into full account the facts as known to the parties during the
2010/2011 school yearls. Price failed to prove a child find violationld. at 17. Price’s offer
of proof does not alter the “facts as known to the parties” during T.R.’s secade-yeaF.
Count Il

Ms. Price nextcontendstie Hearing Officemabused her discretion by failing to disclose
that she had also been assigned tlue process proceedimgtiated by J.H.’s mothein 2013

Third Am. Compl. at 21. She argues summary judgment is warranted becddeséiearing

8 Similarly, Ms. Price’sproposed evidence from 202012 does not demonstrate the District
violated the IDEA by failing to evaluate T.R. in 2011 because it is not clear Dr. Yedkpressive
language disorder diagnosis is correct. The Hearing Officer reasorraoyed Dr. James’s
testimony that the report misdiagnosed expressive language disorder bEcsersaus flaws in
testing and assessment of that test®BR Admin. Record Ex. 2, 3/23/15 Special Educ. Hr'g
Officer Decision at 11 Hr'g Tr. 30910, Jan. 7, 2015 Based on Dr. James’s tesbny, the
Hearing Officer afforded theeport little weight, noting there was no indication Dr. Yellin
gathered background information fromyasource other than the parent, contacted District staff,
conducted classroom observatioms, had any specialifrained professional administer and
interpret the staratdized cognitive, achievement, language, visual/motor, or behavioralrtdsts a
assessments administered to the studé@iDR Admin. Record Ex. 2, 3/23/15 Special Educ. Hr'g
Officer Decision at 11 The fact that the Hearing Officer rejected Dr. Yellidisgnosidurther
weakens the crux of Price’'s argumenhat evidence the Hearing Officer excluded from
2010-2012would have shown the District failetd diagnose T.R. witlexpressivelanguage
disorder.

14



Officer had a duty to disclose that involvement undeRaensylvania Standards of Conduct for
Office for Dispute Resolution (ODR) Special Education Hearing Offighes Standards).The
District arguedMs. Price’s claim is without merit.

In 2013, Melanie Price, Price’s sister, filed claims on behalf of J.H., ibhtdrew those
claims on the eve of the due process heaonghichthe Hearing Offier was assigned Ms.
Pricerelies solely on the Standaras her clam thatthe Hearing Officehad a duty to disclose her
involvement in J.H.’s proceeding to avoid the appearance of partidlihe Standards state:
“Hearing officers shall not conduct or participate in deciding the outcome ofrangqaling in
which their impartiity might be reasonably questioned.” Standak®.1. The Standards
further require hearing officers faquire into whether a “reasonable individual” would find a
potential or actual conflict of interest exists, andpromptly disclose all conflictsf interest that
are known to [them]* Standard|1.B, C.

Ms. Pricefails to demonstrate, or even allege, any impropriety or bias the tdearing
Officer’'s behavior. Rathems. Price alleges only that the Hearing Officesponded to issues
with “significant delay.” Third Am. Comp. at 21As discussed below, Ms. Price has not shown
anysignificant delay occurred.Sednfra, discussion o€ount Ill. Furthermore\is. Pricedraws
no connection betweethe Hearing Officer'sscheduled involvement in J.H.’s hearing (which

never took place), and any delaythe handling of her due process complaint in this casesrand

° The District disputedvis. Price’s contention that sHearned only recently that the Hearing
Officer was also assigned to handle J.H.’s due process hearing,MstiAgce was integral to her
sister's case against the District and, therefore, was knowledgeable aboutcteriprgs. Ms.

Price admits her involveme in her sister’'s due process proceeding, but contends she was “not
intimately aware of the [proceeding’s] events.” Pl.’s Mot. for Summ. J. 14-15.

9 The IDEA also provides that parents who file a complaint “shall have the opppriomén
impartial de process hearing20 U.S.C. § 1415(f)(1)(A), and the hearing officer must not have
“a personal or professional interest that conflicts with [her] objectiaitythe hearing,’id.

8 1415(H)(3)(A)(i)(II).
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offers no evidenct supporher bald assertion thah“adversarial relationship” existed between
Melanie Price and the Heari@fficer. Id.

Ms. Price contendsat the very least, the Hearing Officehould have disclosed her
involvement in J.H.’s case to “avoid the appearance of partiality.” Pl.’s Md&uiomm. J. at 15.
But the Standards do not requtteatthe Hearing Officedisclose her superficial involvement in
J.H.'s case where no conflict existedls. Price has failed to demonstrate a reasonable person
would have foundhe Hearing Officehad a duty to disclose any past relationship with Melanie
Price and J.H. due topmtential conflict of interest. This claitherefore lacksnerit.

Count Ill

Ms. Pricealso contendshe was deprived of her right to a fair and impartial proceeding
because of the Hearing Officeissibstantial delay iaddressing issudds. Price raised. Third
Am. Compl. 2323. Ms. Pricealleges it tookhe Hearing Office(1) five days to respond to her
request to amend the original due process compaior set a due process hearing Ha(@)
seven days to advise Ms. Price would be permitted tpresentadditional withesseand to
supplement an exhibit; and (3) five days to determine, baskld dPrice’s dfer of proof, whether
Ms. Price would be permitted to present evidence of IDEA violations prior to O@0ic On
January 31, 2015she contacted the Hearing Officer express her concerns regarding those
delays, buthe Hearing Officeffailed to respond.Id. at 22;seeOCR Admin. RecordEx. 12,
HO-2.

Ms. Price argues summary judgment is warranted becawse of the issues she raised

were complex, andhe Hearing Officés delay placed her at a significant disadvantage

1 Ms. Fice alleges it tookthe Hearing Officefive days “to get a decision despite the District's
acceptance of the amended complaint,” but it is not entirely clear to whichodesise is
referring.
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Ultimately, Ms. Price appears to argtiee Hearing Officer'salleged bias caused the delay in the
due process hearingThe District argueshis daim fails becausahe Hearing Officerdid not
substantially delay the proceedings; rather, the record shows she madgeatmaehoughtful
rulings. The District further arguebis. Price failed to showhse suffered prejudice from any
perceived delay.

Ms. Pricefails to provide any support for her claim tithé Hearing Officersesponse
time constituted significant delayUnder Pennsylvania’s Rules of Administrative Practice and
Procedure governing agencies of the Commonwealth, a hearing dfase¢he authority to
“regulate the course of hearings, including the scheduling thereof.” 1 Pa. Code §1B35.18%
IDEA incorporates certain timelines and deadlines pertaining to due prezessyg includinga
timeline for the filing of a complaing0 U.S.C. § 1415(f)(3)(Ch response to eomplaint,id. 8
1415(c)(2)(B)(i)(I),andanatice of a complaint’s insufficiencid. § 1415(c)(2)(C) Yetthere are
no regulations specifyintpe time in whiclka hearing officemust respond to a parent’s regises
render decisions concerning evidersgring the course of &aearing In fact, the statute’s
provision allowing a party to amend its due process complaint states that ting loffazer “may
only grant such permission at any time not later thare]fdays before a due process hearing
occurs,” but does not specify the number of days after a motion to amend is made irhehich t
officer must render a decisionld. 8 1415(c)(2)(E)(i)(I). Further, the timelines provided
suggest five days is a reasolgabme for a hearing officer to respond to a requeSeeid. 8
1415(c)(2)(D) (equiring a hearing officer tonake awhether anotification of a due process
complaint meets the statute’s requiremémgithin [five] days of receipt of the notification”).

Ms. Price also fails to explain how she was disadvathgehe alleged delays, but instead

alleges only generallyhat she did not receive a fair and impartial due process proceeding.
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However Ms. Price presented no evide of the Hearing Officer’bias,seesuprg discussion
regardingCount Il, andthe three instances of slight delay do sobstantiate Price’slaim of
partiality. There is simply no evidendke Hearing Officeengaged in significant or purposeful
delay.This daim thus has no merit.
Count IV

Finally, Ms.Price contendthe Hearing Officepermitted a conflict of interest relationship
to exist between Distriatounsel and two former District employe®yr. Jamesand Ms.Ruth
King, T.R.’s special education teast* Third Am. Compl.23. Ms. Price argues summary
judgment is warranted because District counsel’s interactions witlldbnes and Ms. King
presented a conflict of interest under Pennsylvania Rule of Professional Condticadd3he
Hearing Officerendorsed that conflict.The District argues its counsel appropriately prepared the
witnesses for their testimony at the due process hearing, and did not exeymsepriate control
over the witnesses.

Ms. Price asserts she had reason to believe Dr. James and Ms. King were represented by

District counsel and she suffered prejudice because shendidhave the same access to the

12 Both employees resigned during the 2013-2014 school year.

13 Pennsylvania Rule of Professional Conduct 4.3 provides:
(@) In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested.
(b) During the course of a lawyer’s representation of a client, a
lawyer shall nogive advice to a person who is not represented by a
lawyer, other than the advice to secure counsel, if the lawyer knows
or reasonably should know the interests of such person are or have a
reasonable possibility of being in conflicitivthe interests ofhe
lawyer’s client.
(c) When the lawyer knows or reasonably should know that the
unrepresented persomisunderstands the lawyer’'s role in the
matter, the lawyer should make reasonable efforts to correct the
misunderstanding.
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witnesses Third Am. Compl.26. She first undetsod these withessde be represented by
District counsel when the Distrietdvised her on November 13, 2014 that both individwale
potential witnesses for the due process hearilmgJanuary2015 District counsel adviselfls.
Price and the Hearing Officef Dr. James and Ms. King’s willingness to testify with or without a
subpoena, anihdicated the date and time they were availablestify. In the case of Ms. King,
at Ms. Price’s request, a subpoena was issued, and Desiicsel received and forwarded the
subpoena to Ms. King, and later confirmedreceipt. WhenMs. Price inquired as to whether
District counsel was formally representing Ms. Kirige Hearing Officerexplained counsel
represented only the District and accepted service of the subpoena on behalKofidvias a
matter of convenience.Ms. Price alsocontends she overheard Dr. James thanking District
counsel for preparing hdo testify Ms. Price requested to postpottee February 11, 2015,
hearingdue to what appeared to her to boaflict of interestput the Hearing Officedenied the
request. At that hearing, Price expressed her discontent with the apparerdansap between
Ms. King andDistrict counsel, and decided not to question Ms. KirfgeeHr'g Tr. 82646, Feb.
11, 2015.

Although Ms. Price cites to Rule 4.8,is not entirely clear how she believes District
counsel violated the Rule. Insofar as M&ice arguesDr. James and Ms. iKg were
unrepresented persons to whbistrict counsel could not give advice withoutating a conflict
of interestthere is neevidence counsel violated Rule 4.3 by implying to Dr. James and Ms. King
he was disinteresteat by providing advice to them when he knew their interests were in conflict
with those of the District. In the alternativ®]s. Price may be arguing sheersel was
unrepresentt but there is no evidence DistrmtunselgaveMs. Price advice ocommunicated

with herin a manner that suggested he was disintereshksl Price provides no other authority
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for her claim that counsel created a conflict of inteogstubpoenaing Ms. King andgmaringDr.
James, and the Court finds no reason why counsel cotiidteract with the withnessedormer
District employees-in such a way.
CONCLUSION

Because there is no genuine dispute of material fact as to whether thegHetiicer
committed procedural errors bfs. Price received an impartial and fair due process hearing, the
Court will grant the District’'s Motiorior Summary Judgment and will deMs. Price’s Motion
for Summary Judgment.

An appropriate order follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchea.
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