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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARIA STOCHEL, et al. CIVIL ACTION

V. NO. 15-231

ALLSTATE PROPERTY AND
CASUALTY INSURANCE COMPANY

MEMORANDUM
Baylson, J. December 9 2015
l. Introduction
Two motions are presently pending before the C@etendants DaubertMotion to
Precludg1) Jay B. Rosen’s Supplemental Report &itheApril 17, 2015 Estimate and
Tedimony of Walter Clark (ECF 23as well aPefendans Motion for Summary Judgment
(ECF 24). For the reasons that follow, the Court will grant the Motion to Preclude smpar
denythe Motion for Summary Judgment.
Il. Factual Background
The facts of thisnsurance coverage case are largely undespuOn February 19, 2014,
Plaintiffs Maria Stochel and Eugene Nowakowski suffered damage to their home follwing
water main breakECF 242 1 1. At the time of the break, Plaintiffs maintained a homeowners’
insurance policy with DefendaAlistate tha excludes coverage fflood or groungvater

damage. Allstataccordingly denied Plaintiffs’ February 21, 2014 insurance claim for water

damage from the break. ECF 24} 28.
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On August 20, 2014, Plaintiffs filed a second claim with Allstate allegiagthe City of
Philadelphia’s efforts to repair the water main had caused vibration daoidigeproperty. ECF
24-2 11 911. The parties appear to agree that this vibration damage, if proven, would be
covered under the insurance poli§eeECF 27 Def. Resp. to PSOF | $6g als&CF 2411
Def. Ex. F at 7 (covering all sudden and accidental physical loss).

A. Rosen’s Expert Reports

On September 23, 2014, Allstate inspected Plaintiffsidence. Present were Allstate
field adjuster Gerald Povacalistate s structural engineer Sinan Jawad, and Plaihgfigineer
Jay B. Rosen. ECF 224 1215, 32-33.0n Septembe29, 2014, Jawad issued a report
concludingthat there was no damage to Plaintiffsmecaused byibration. ECF 242 §{ 19
21.

On September 30, 2014, Rosen issued a report. ECF 24-2Rjo38nconcluded that
“the house was damaged due to the forces that occurred during the water maigebagak
subsequent flooding. The flooding resulted in saturation of the lower levelsstfubtire and
damage to the existing foundation and exterior wallsCF 242 q 36.

On February 26, 2015, Rosen issued a supplemental report without re-inspecting the
property. ECF 24-2 1 34, 38-3%he supplement clarified thafa]s per my originateport, the
damage that occurred due to the water main break is attributable to theloatiaid and [sic]
well as vibration due to the equipment used to reconstruct the ni&@F’2423 Def. Ex. R.

The parties hotly dispute whether RoseRebruary @15 supplement altered the September

2014 report: Defendant contends that Rosen’s initial report made no mention of damage to the

property as a result of vibrations from heavy equipment and attributed all cdetsdiod. ECF

24-2 11 37, 40; ECF 27 Def. Resp. to PSOF Rlaintiffs counter that Ros&ninitial report



made factual assertions consistent with vibration damage such that his sujpgilleapent
merely clarifiedanyambiguity. ECF 26-2 PIl. Resp. to DSOF 11 37, 40; PSOF 1 8.

Rosens supplematal report also posited for the first time thpt]hile it is difficult to
separate the causes to individual damage, it is my professional opinion that the flaodhigie
water line can be used as a division for a demarcation of cause. In otherdeamndge below
the high water line is due to the water main break, and damage above the high westelukine
to vibration. While overlap does exist, this provides a bright line break in causdiGi.’242
1 36.

During his deposition, Rosen repeatedinphasized that it is difficult to separate damage
caused by water from damage caused by vibration. He could not provide a sciengifiortiais
conclusion about the water line as causal boundaGf 242 142-43; ECF 24-22 Def. Ex. Q
(Rosen Dep.at:

1. 104:5-14 (*Q: Why did you go about preparing this [supplemental] report? A: Again,
for the same reason. That | believe everyone was trying to separttte mdividual
causes to itand really what I'm doing is I'm hedging herel’ m telling you Im not
really completely positive everything plays in here, but ultimately, based on my
experience, that the water line tends to be the demarcation. It provides a height li
for people to understand;”

2. 105:14-106:6 (“[Q]: Now, do you stand behind that opinion with a reasonable degree
of engineering certainty. A: | would say it can be used as a bright linénadf to
pick a bright line, what ih saying here in this report is tratvhere 'Im going to pick
it to be. Engineering certainty the answer tthat is, | would probably say no to that

... Very difficult to sort it out other than, like, doing a major testing program that is



probably going to cost more than this claim is worth.I . would say it is more of an
opinion than an engineering ceriaty.”);
3. 106:24-107:2 (I'carit tell you specifically.l can’t say this is a vibration crack and
this is a flooding crack, | can’t do that).
B. Clark
On April 17, 2015, aftethis litigation had commenced as outlined below, Allstate
conducted a secondspection of Plaintiffsproperty. Present were Allstasestructural engineer
Gary Popolizio and an estimator working for the Plaintiffs named Walter Cl@k.282 11 26
27,44, 46.
Clark prepared interior and exterior damage estimates. EQF[444-55. Clark relied
on Rosen'’s initial September 2014 report, conversations with the Plaintiffs, and a visual
inspection in making his estimatelsl. He used Xactimate software, which compiles published
“unit prices”for replacement items, in coming teslgonclusions. ECF 2B6{PSOF) 1 13.
Clark assumed that all damage to the exterior was attributable to vibration dahilegs Iw
damage to the interior was caused by floodilty.at Resp. to DSOF 53.
C. Procedural History
On October 2, 2014, Allstate ded Plaintiffs vibrationclaim on grounds that damage to
the property resulted from earth movement, not vibration. ECEP@2225. On December
16, 2014, Plaintiffs filed suit in the Philadelphia County Court of Common Pleas. ECF 1 1.
Allstateremoved the action to this Court on January 20, 2015 on the basis of diversity
jurisdiction as more than $75,000 is in controversy, Allstate is incorporated in and has its

principle place of business in lllinois, and Plaintiffs are domiciled in Penmsglv&CF 1 28



U.S.C. § 1332 (2015). Defendant filed both Motions on October 30, and they are now ripe for
adjudication.
[I. Analysis
A. Motion to Preclude
“Rule 702 haswo major requirements. The first is that a witness proffered to testify to
specialized knovddge must be an expert. . The second requirement of Rule 702& the
expert must testify to scientific, technical or other specialized knowleddgtiaassist the
trier of fact[, meaningihat an expers testimony is admissible so long as grocess or

technique the expert used in forating the opinion is reliablé.In re Paoli R.R. Yard PCB

Litig., 35 F.3d 717, 741-42 (3d Cir. 1994jtations omitted).

In this caseDefendanthas not argued th&laintiffs failed toproducequalified experts
Rosen has a Bachelor and Master of Science in Civil Engineering, two decadesrigiheepin
the field, and Professional Engineer licenses in nine states. ECF 25-4 PI. Opp. EatkD. ClI
similarly has worked in the field as a claiestimator since 2008. ECF 25-9 PI. Opp. Ex. I.

A far thornier issue, however, concerns whether Regebruary 2015 supplemental
report and Clarls camages estimate resulted from reliable procedSesermining whether an
expert report is reliable is“dlexible” inquiry that can consider the following n@xhaustive list
of factors:“(1) whether a method consists of a testable hypothesis; (2) whether the method has
been subject to peer review; (3) the known or potential rate of error; (4) thanegiated
maintenance of standards controlling the technique’s operation; (5) whether the method i

generally accepted; (6) the relationship of the technique to methods which havetbbkshed

! The Third Circuit has also noted tH§ n addition to reliability, Rule 702 requires that the exgagstimony
mustassist the trier of fa¢tmeaning that 702 reliability requirementextends to each step in experts analysis
all the way through the step that connects the work of the expert tartfmijar casé. In re Paoli R.R. Yard PCB
Litig., 35 F.3d 717, 7443 (3d Cir. 1994)




to be reliable; (7) the qualifications of the expert witnedsyes) based on the methodology;

and (8) the non-judicial uses to which the method has been put.” Pineda v. Ford Motor Co., 520

F.3d 237, 247-48 (3d Cir. 2008) (citations omittedpwever,[a]n experts opinion must be
based on the methods and procedures of science rather than on subjective belief or unsupported

speculation.”_Oddi v. Ford Motor Co., 234 F.3d 136, 158 (3d Cir. 2@@)d In re Paoli R.R.

Yard, 35 F.3d at 742

Oneportion of Rosers February 2015 repoiih which Rosertlaims thatthe water line
provides a way to demarcate damage caused from flooding from damage causeationsjbr
fails to meet the reliability standards outlined aboSeeid. at 15658 (criticizing an expers
“haphazard, intuitive inquirythat“used little if any, methodology beyond his own intuition”
and that did not allovior standards or an error ratéds noted, Rosen testified repeatedly during
his deposition that he wakédging and picking a bright line for its own sake. ECF 23-5 Def.

Ex. A (Rosen Dep.) at 104-107. He refused to stand behind his conclusion with a reasonable
degree of engineering certainty, and he even admitted that there are testsdsipenhibitive
for this case) that could sort out the source of damage which he did not pedorm.

However, the remaining conclusion in Rosen’s February 2015 report (that there is harm
present in the Plaintiffhhome from both vibration and water damage, without apportioning
relative degrees) is admissible. Defendant can @wasiine Rosen at trial on what Defendant
characterizes as an inconsistency between RoSeptember 2014 and February 2015 reports
on ths issue.

Clark s damages estimate is also admissible. Defendant has not challenged the process
by which Clark computed damages in this case. Deferglarain objection is th&lark's

estimatecannot opine on whaaused the damage to the exterior of the propétowever



ClarKk's report merely assumes that all damage to the exterior of Plairegidence is from
vibration damage; it does not purport to establish causation. Clark arrived atuhiptss
independent of Rosen’s February 2015 reportd Defendant can creegamine Clark about the
bases for itittrial. To the extent Plaintiffs cannbtst provethatexterior damage resulted from
vibration, Clarks reportmaybe of littleuse to them. But to the extent they can, his rapast
provide a sound scientific basis for approximating how much damage they incurred.

B. Motion for Summary Judgment

In light of the Courts ruling on the admissibility of expert testimony above, Plaintiffs
have raised an issue of fact as to whether damage wasldawsibrationg. In examining the
evidence in the light most favorable to Plaintitiie Court cannot conclude as a matter of law
that Allstate has not breached its contractual obligations.

Defendants argument that Plaintgfhave failed to prove damages with reasonable
certainty similarly failsor purposes of this Motion for Summary Judgment. “Ordinarily in
insurance coverage disputes an insured bears the initial burden to make a peistaciang
that a claim falls within the@olicy’s grant of coverage, but if the insured meets that burden, the
insurer then bears the burden of demonstrating that a policy exclusion excuassrirefiom

providing coverage if the insurer contends that it do&sdte Farm Fire & Cas. Co. v. Estate of

2 The Court notes that Plaintiffs hameverthelessischaracterized a repiduy Allstate' s structural engineer Sinan
Jawadn an attempt to bolstéheir case Plaintiffs contend that Jawad conceded that vibration damage had
occurred, but deemed it to biasignificant in extent. ECF 2@ PSOF { 10Defendant counters that Plaintiffs are
mischaracterizing the report and that Jawad said only thatttfaionsPlaintiffs claim occurred were insignificant,
without conceding that they caused harm. ECF 27 Def. Resp. to PSOFHeI@port itself state§The insured
reported hat the vibrations from the construction in the street shook the house. itédaddhat the vibrations did
not cause any of the loose and hung items to shift, fall or break. This isditat¢he vibrations from the
construction were insignificafit. ECF 2416 Def. Ex. K at PAGE 2. The report also clearly statése claimed
damage to the house was not caused by vibrations from the constmdtierstreet. 1d. at PAGE 3.

3 A district court should grant a motion for summary judgment if theamtman show'that there is no genuine
dispute as to any material fact and the movant is entitled to judgment éeachaw’ Fed. R. Civ. P. 56(a). A
dispute is‘genuiné if “the evidence is such that a reasonable jury could return a verdict farthmving party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A factual disputérsaterial if it “might affect the
outcome of the suit under the governing lawd. Under Rule 56, the Court must view the evidence presented in
the ligh most favorable to the nemoving party. Id. at 255.
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Mehlman 589 F.3d 105, 111 (3d Cir. 200%lere,assuming théact findercredits Plaintiffs
contention that vibration damage is present, Plaintiffs will have made that primaHaeving.
Although neither party has briefed the issue, Defendant would then rely on an@xclmaering
situations of damage from both covered and uncovered loss: at page 16, the policywietes, “
do not cover loss to the property . . . when: 1) there are two or more causes of loss to éae cover
property; and 2) the predominant cause(s) of loss is [excluded as flooding dampagepes].”
ECF 2411 Def. Ex. F.

It may be that at triathe fact findedisbelieves Plaintiffsassertion thatibration
damage is present. It may also be tafendant cashowthat the predominant cause of any
damage to the property was excluded under the policy. But the Court cannot decidestigsse is
now, and consequently Defendant’s Motion for Summary Judgment shall be denied.

IV.  Conclusion

Rosers February 2015 opiniothatthe water line on Plaintiffgroperty provides a
bright line causal break between damage caused by flooding and damagelavibration is
not the product of reliable methodology. It is therefore inadmissible. The portion of Rose
report clarifyirg that both vibration and water damage are presgntel asClark' s estimate of
damagesdonot suffer from the same defeantd are thus admissibl&ecause issues of fact
exist as to the cause of damage to the property, Defendant’s Motion for SummargJustosH
be denied

An appropriate @ler follows.
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* The Court further notes that the polisysilence on which party must establish what the predominant cause is
favors placing this burden on the Defendaithen an insurance contr&eprovisions ee ambiguous;the policy is
to be construed in favor of the insured to further the congracime purpose of indemnification and against the
insurer, as the insurer drafts the policy, and controls covérd&@erner Metals Div. of Kvaerner U.S., Inc.
Com. Union Ins. Cq.908 A.2d 888, 897 (Pa. 2006) (citations omitted).
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