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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR. GUL M. CHUGHTA|,

Plaintiff,

CIVIL ACTION
V. NO. 15-0352

BARACK OBAMA, et al,

Defendand.

OPINION

Slomsky, J. December 3, 2015

l. INTRODUCTION

This case concerribe alleged mistreatment of a former Captain of the United States Air
Force In January 1988Dr. Gul M. Chughtai (“Plaintiff’) was honorably discharged from the
Air Force (Doc. No. 8, Ex. R.)After his discharge, Plaintiff repeatedly petitioned the Air Force
Board for the Correction of Military Records (thfFBCMR”) to void his discharge and amend
his records. ThAFBCMR denied these requestdd.( Ex. A.)

OnJanuary 20, 2019Flaintiff filed the instant actiopro se, seekingompensatory relief,
correction of his military records, and other injunctive relief for allegedand constitutional
violations. (Doc. Nol.) He filed an Amended Complaint on Marth, 2015. (Doc. No. 8.)
The AmendedComplaint nameglevenDefendants: Preside®arack ObamaSecretary of the
Air Force Deborah Lee JameMartin Valles Alexander Daley; Ronald Walker; Richard
Niemtzow; John Burr; DavidHunter; Kenneth Vanek; ChairmanAF Board of Correction of

Military Records’ and “Chief, Material Licensing Branch, Div of Fuel Cycle and material
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Safety (Id.) On May 1, 2015, Defendant Hunter filed a Motion to Dismiss Plaintiff’s

Amended Complaint. (Doc. No. 10.) On May 27, 2015, Defendan®bama, James, Valles,
Daley, Walker, Niemtzow, Burr, Hter, and VaneKcollectively, the“Federal Defendants®
filed a Motion to Dismiss. (Doc. No. 15.)For reasons that follonwthe Court will grantooth
Motionsto Dismiss
. BACKGROUND

The following facts are pertinent to Defendants’ Motions to Dismissasdlleged in the
Amended Complaint and indhtiff's filings, are viewed in the light most favorableRtintiff.*

Dr. Gul M. Chughtai(“Plaintiff”) lives in Pennsylvania and is over seventy years old.
(Doc. No. 8 1 3.) Around 1980Plaintiff was selected to serve as a Captain in the UnitesS

Air Force. (d. Y 3 Ex. B.) In or about 198Flaintiff served as Chief of Medical Physics at the

As discussed in greater detail belothe Federal Employees Liability Reform and Tort
Compensation Act of 1988, 28 U.S.C. § 2679 (2010), requires that the United States be
substituted as the lone defendantGountsl, Il, 1ll, and V. Thereforethe United States will

also be considered a Defendant in this case even though it was not asroadin the
Amended Complaint.

This Motion to Dismiss was filed by Defendant Hunter before the United $tttaseys
Office entered its appearance on behalf of all Defendants in their official capagiiies.
No. 10; Doc. No. 11; Doc. No. 30 at 3.)

The Federal Defendangmdthe United States of America are represented by the United States
Attorney’s Office. (Doc. No. 15 at 1.)

The Court will consider all facts alleged in the Amended Complaint and Plaiiipositions

to Defendants’ Motions to Dismiss the Amendedmplaint. Because Plaintiff is a pro se
litigant, he is entitled to deference in his filings and is héddléss stringent standards than
formal pleadings by lawyers.” United States v. Bradley, 505 F. App’x 220, 221 n.1 (3d Cir.
2012) (quotingHaines vKerner, 404 U.S. 519, 520 (1972)).

Thoughthe factual account ithe Amended Complaint detaied, few dates are provideds
such, some dates are estimates based on exhibits attached Ammeéheed Complaint.

Additionally, Plaintiff usesacronyms TheResponsesf Defendantgyive the full description
of the acronyms



Malcadm Grow Medical Centef*MGMC”) on Andrews Air Force Base in Marylandld.(Y 4,
Ex. C.) While serving as Chief of Medical Physidslaintiff became aware that two other
doctors were treating cancer patients using nuclear radiation withowr prglical licenses.
(Id. T 7.a.) Plaintiff instructed thaoctors to stop but they refustxdo so He then reported the
violations to the United States Nuclear Regulatory Commissitwh.{ 8.) DefendantNiemtzo
also treated cancer patients with an experimental drug not approved by the Hedegal
Administration, and these patients “died silently.” (Id. 11 9, 11.)

Following the filing of an Incident Report based on Plaintiff's observationsgridlent
Walker, Chief of Nuclear Medicinat MGMC, and Defendant Vanek, PhysicatWillford Hall
Medical Center, “ganged up” on Plaintiff and “became revengefid.”{(10.) After he filed the
Incident Report Plaintiff aso received negative Officer Evaluation RepoftERs”).
According to Plaintiff,Defendant Dalg destroyed the records of a Radiation Safety Committee
meeting at which Plaintiff complained of ongoing violationfd. {f 17.) Defendant Daley also
transferred Plaintiff to the Biological Engineering section ofMt@MC and changed Plainti§f
title to “Computer Coor [sicRadiotherapy.” Id. 11 18, 20.) Furthermore Defendant Daley
appointed Defendant Niemtzo, the doctor Plaintiff ha@viously reported as Plaintiff’s
supervisor. (Id. 1 20.)

Plaintiff was thereafter transferred to “OEHL, Brooks AFB, TX, directly under

[Defendant Burr] who was hostile to [Plaintiff].” Id{ 1 21.) He continued to receive poor

® One of these doctors, Dr. Richard C. Niemtzo, is a named Defendant. The other, Magter Vi
Sachdeva, is notamed

” Prior to reportingDefendant Niemtzo, Plaintifieceived “outstanding” reports. After reporting
him, Plaintiff received poor evaluations from Defendant Colonel Alexander F. .Délzgc.
No. 8 at § 16.)



Officer Evaluation Reports, whiclhe alleges were intended to prevent him from ihg
promoted® (Id. § 22.) Defendant Hunter then became Plaintiff’s supervisor and “was directed
by John Burr and Ken Vanek to mistreat [Plaintiff] and not to cooperate or assignmaect.”
(Id. 123))

In 1988, Plaintiff was honor&pdischarged from the Air Forceld( 1 23; Doc. No. 12
at 2.) Plaintiff submitted eight appealsReesidentObama between March 2009 and November
2014. He received no responseld(q 26.) Additionally, Plaintiff submitted three appeals to
thenSecretary of the Air Force Michael WWynne between May 2008 and March 2009, to
which he received no responsédld. 7 27.)

Major General Thomas P. Ball, who Plaintiff alleges “actively took fmadestoy [his]
professional career and . . . became part of the crime and tried to conceal ¢hefdra@nsing

violations,” wrote a recommendation letter for Plaintiffter Plaintiff was “exonerated®

8 Plaintiff cites to one negativ®ER written by Defendant Burr and Defendant Hunter on
Novemler 20, 1987, and another written by Defendant Burr and Defendant Humter
December 15, 1987. (149 2425.)

° Plaintiff states, “Defendant Secretary USAF, Michal W. Wayne [sic] wers tie Secretary of
USAF who was sent several appeals . No Response was ever receivedd. { 27.) Mr.
Wynne is not named as a defendant in the caption of the Amended Complangfore, the
Court will not considethim a defendant. Additionally, the Amended Complaint does not
specify the reasons for Plaintiff's appeals to President Obama andi\vine. Based oa
2014 Letter fromColonel Matthew Yetishefskydiscussed below, the Court assumes that the
appeals to President Obamal dr. Wynne were requests for correction of Plaintiff’'s military
records. $eeid., Ex. A.)

191t is not clear from the Amended Complaint or other filings how Plaintiff teasnerated.”
The letter of Major Ball is attached to the Amended Complaint, but it is illegilde. Court
presumes that the referenced “exoneration” iSARBCMR'’s voiding and removal of one
OER. (d., Ex. Q.)



However, according to Plaintiff, “it was too late as thamage was already dorfé.{ld. T 28.)
Plaintiff alleges that Defendant Vanek has callkintiff's recent employers and “bad
mouth[ed]” him. (Id.f 34.)

Based on a 2014 letter from Colonel Matthew Yetishefskyted States AiForceChief,
Congressional Inquiry and Travel Divisidthe “2014 Letter”) it is evident that Plaintiff
repeatedly petitioned the Air Force Board for the Correction of MilitRgcords (the
“AFBCMR”) for correction ofhis records. 1. Ex. A.) In 1991, the AFBCMR issued a final
determination on Plaintiff's request for correction of his records, denyimgalests except for
the voiding and removal of one OER(Id. Ex. A, Ex. Q) Plaintiff filed requests for
reconsideration with the AFBCMR once in 1993, three times in 2008, once in 2009, and twice in
2011. Each time, the AFBCMR staff reviewed his requests and, “after a caneideration of
his requests, it was determined his requests did not meet the criteriadiosidecation.” Id.
Ex. A) The2014 letter stated

Absent judicial action, the Air Force considers Dr. Chughtai's AFBCMé&stm

final. Any future correspondence from him on this issue will be filed without

action. However, pursuant to 5 U.S.C. Section 701, et. Seq. andl 6.

Section 1491, Congress authorizes applicants to pursue final AFBCMR decisions

through he [sic] U.S. Court of Claims or appropriate U.S. District Court. Those

Federal Courts have the authority to set aside AFBCMR decisions if they find
them to be diitrary or capricious.

(1d.)
As noted above, on March 11, 2015, Plaintiff fikbeé Amended Complaint. (Doc. No.
8.) He mmedthe elevenDefendantddentified previously. (Id.) In theAmendedComplaint,

Plaintiff alleges claims infive Counts: Counts I, II, lll, and V arententionaltort claims. Count

1 plaintiff refers to Major Ball as a defendant. HoweWwajor Ballis not named in the caption
of the AmendedComplaint. Therefore, the Court will not considem a defendant in this
case.



IV appears tallegeemployment discrimination under Title VII of the Civil Rights Act of 1964
as well agviolations of his constitutional rights?

In Count | Plaintiff alleges “mental agony” against Defendants Daley, Vanek, aialk
and Burr. [d. 11 3539.) Based on the allegationsade hergthe Court interprets this claim as
one of intentional infliction of emotional distres€ount Il alleges asault. Paintiff assertghat
Defendants Daley, Walker, Vanek, Burr, and Huatsaulted Plaintifby yelling at him. (Id. 11
40-41.) In Count lll, Plaintiff alleges tortious interference with contracts by “Defendants at
MGMC.” The only Defendant he specifically mentions in @sunt is Defendant Vanek.ld(

19 4244.) The final tort claim is set forth i€ount V' Claims of defamation and slandee
alleged in this Count. Id. T 4750.) Plaintiff assertghat Defexdants Vanek, Walker, Daley,
Burr, and Hunter “made maliciously false statements, calling Press, bad mouthing about m
educational qualification, experience and training . . .” {148.)

Count IVis a claim of “violation of [Plaintiff’s] human rights.” Plaintiff asserts that he
is a “victim of retaliation, racial discrimination, harassment and intimidationDéfendants
Daley, Walker, Vanek, Burr, and HuntelHe states that thieve Defendantsengaged in blatant
act[sic] of terrorism to harass me due to my religious creed, color and national or{¢gin.g
46.) TheseDefendants allegedlforced Plaintiff to leave theAir Force by“destroying [his]

OERs and making false and malicioustsments.” I¢l.)

12 Title VIl provides in pertinent part: [iJt shall be an unlawful employment practice for an
employer . . . to discharge any individual, or otherwisdisoriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employmemniséeaxf
such individual'srace color, religion, sex, or national origin.” 42 U.S.C. § 20Q0&X1).

In Count IV, Plaintiff also alleges violations of Honstitutional and human rights.” He does
not, however, specify which constitonal rights were vioked. (Doc. No. 8 46; Doc. No.
10 at17.)



Plaintiff requestshat the Courtgrant him the following relief: (1yenderPlaintiff's
negative Officer Evaluation Reports vp(@) set aside Plaintiff’'s “non selection to the grade of
Major”; (3) correct Plaintiff’s records to shothat he was selected for promotion in 1986; (4)
promote Plaintiff to a higher rank; (5) declare Plaintiff’s 1988 dischixoge the Air Force void
and retroactively restore him to “active duty Commissioned status with high&f’; r(6)
reimburse the cogif this action; (7) award general damages; (8) award punitive dansages;

(9) afford Plaintiff any “further relief as may be deemed apprap@aat/or necessary to accord
him full and complete relief.(Doc. No. 8 at 10-11.)

As noted, Motions to Dismiss are pending. On July 16, 2015, the Court held a hearing on
the Motions to Dismiss. (Doc. No. 25.) On July 27, 2015, Plaintiff flé®leamorandum of
Additional Evidencegsic]”. (Doc. No. 27.) The Federal Defendants filed a Response in
Opposition tothe Memorandum on July 30, 2015, and Defendant Hunter filed a Response in
Opposition to the Memorandum on August 10, 2015. (Doc. Nos. 28, 29.) For reasons that
follow, the Court will grant both Motions to Dismiss.

1. STANDARD OF REVIEW

Defendand havemoved to dismiss thAmendedComplaint pursuant to Federal Rules of

Civil Procedure 12(b)(1) & (6). “When a motion to dismiss is based on lack of subject matte

jurisdiction pursuant to Rule 12(b)(1), as well as other Rule 12(b) defenses, the Couit shoul

13 For purposes of this Opinion, the Court has considérdollowing the Amended Complaint
(Doc. No. 8); the Motion to Dismiss of Defendant David Hunter (Doc. No. 10); the Mation t
Dismiss of the Federal Defendants (Doc. No. 15); the Response in Opposition to Befenda
Hunter’s Motion to Dismiss (Doc. No. 17), the Response in Opposition to the Motion to
Dismiss of tle Federal Defendan{®oc. No. 18); the Reply of Defendant Hunter (Doc. No.
20); the “Memorandum of Additional Evidencesic]” of Plaintiff (Doc. No. 27); the
Response in Opposition of the Federal Defendants (Doc. No. 28); the Response in Opposition
of Defendant Hunter (Doc. No. 29); and the arguments of Plaintiff and defense counsel made
atthe hearing heldn the Motions on July 15, 2015 (Doc. No. 30).



consider the Rule 12(b)(1) challenge first because, if it must dismiss theamonipt lack of
subject matter jurisdictignthe accompanying defenses become moot and need not be

addressed.’"Wyeth and Cordis Corp. v. Abbot Lapklo. 8230, 2008 WL 203685, at *2 (D.N.J.

May 8, 2008);see alsolragayun v. Stolzenber@39 F. Appx. 708, 710 (3d Cir2007) (“An

actual determination must be made whether subject matter jurisdiction existsebetand may

turn to the merits of the case.McCurdy v. Esmong 2003 WL 223412, at *4 (E.CRa. Jan.

30, 2003) (“Without jurisdiction the court cannot proceed at all in any cause.”) (Sitieed Co.

v. Citizens for a Better Env't, 523 U.S. 83, 94-95 (1R98)

Federal Rule of Civil Procedure 12(b)(1) states:

(b) Howto Present Defenses.

Every defense to a claim for relief in any pleading must be asserted in the
responsive pleading if one is required. But a party may assert the ifglow
defenses by motion:

() lack of subjectnatter jurisdiction . .

Fed.R. Civ. P. 12p)(1). “Challenges to subject matter jurisdiction under Rule 12(b)(1) may be

either facial or factudl. Smith v. RebstockCiv. No. 1301515 2011 WL 1235142, atI*(E.D.

Pa.2011) (citing_Common Cause of Pa. v. Pennsylvabi8 F.3d 249, 257 (3d Cirz00)).

Facial attacks-like the one presented in this casehallenge the sufficiency of the pleadings,
andthe court must accept the cplaint's allegations as trdé. |d. “Plaintiffs, as the parties
invoking the federal courts' jurisdiction, bear the burden of establishing their stdnding

Common Cause of Pennsylvania, 558 F.3d at 257.

14 Defendants argue for dismissal pursuant to both Rule 12(b)(1) and Rule 12(b)(6). (Doc. No.
10 at 16; Doc. No. X2 at 8-13.) Additionally, Defendant Hunter argues for dismissal
pursuant to Rules 12(b)(2) & (3). (Doc. No. 10 at 1Bgcausehe Court will dismiss this
case pursuant to Rule 12(b)(1) for reasons discussed lief@ednot consider the arguments
for dismissal pursuant to Rules 12@)) (3), & (6).



V. ANALYSIS

A. Counts |, II, lll, and V Fail to State Claimsagainst Defendants under Rule
12(b)(1)

In Count I, Plaintiff alleges “mental agony” against Defendants yDalanek, Walker,
and Burr. (Doc. No. §1 3539.) Plaintiff states:

Defendantgsic] Alex Daley intends to cause and did cause a harmful contact with
Plaintiff by yelling, shouting and locking my office disgracefully, trangf@éme

to Bio engineering Department,afiging my professional title and down grading

my OERand criminally destroying all the record of Radiation safety Minutes

of meeting . . . As a direct and proximate result of all defendants, Plaintiff
suffered extreme mental anguish and physical pain. These injuries have caused
Plaintiff to suffer general damages in an amount to be detedniy proof at trial

by a jury.. . . Defendants at MGMC acts were done knowly, [sic] willfully and
with malicious intent, and Plaintiff is entitled to punitive dansagean amount
determined by proof at trial before a jury.

(Id. (emphasisn original).) Because “mental agony” is not a state or federal claim for rdief, t
Courtwill construe Count | as a stal@w claim of intentional infliction of emotional distress.
Count Il alleges assault. Plaintiff asserts that Defendants Daley, Walker, \Boak,and
Hunter—jointly as a gang of fiveassaulted Plaintifby shouting and yelling at Plaintiff and
“almost making threats.” (Id.  4641.) Plaintiff aversthat this behavior has caused him
psychological and mental damage. (Id.)

In Count lll, Plaintiff alleges tortious interference with contracts by ébdants &
MGMC.” (Id. 11 4244.) Count Vsets forth claims oflefamation and slanderld( 11 4#50.)
Plaintiff specifically alleges that Defendants Vanek, Walker, Daley, Bund, Hunter “made
maliciously false statements, calling Press, bad mouthing about my edatajualification,
experience and traing . . .” (1d.{ 48.)

As noted, Counts I, II, lll, and V are all stdasv tort claims. The Court will first analyze

these Counts as to President Obama, and then as to the remaining Defendants.



1. The President of the United States Is Entitledlo Absdute Immunity
Counts |, IlI, lll, and V must be dismissed against President Obama becausss h
absolute immunity from suit. It is well settled that the President of the United Statéi$les en

to absolute immunity from suits for civil damages basedfbcial acts. SeeForrester v. Whitg

484 U.S. 219, 225%1988) Nixon v. Fitzgerald, 457 U.S. 73¥49-755 (1982). Furthermore,

Plaintiff’s sole reference to President Obama appears in the fact section &nfeaded
Complaint, and concerns tHeresident’s failureto respond to Plaintiff’'s appeal3. Because
President Obamas cloaked with absolute immunity from suit, he will be dismissed as a
defendant.
2. The Federal DefendantsAre Immune from Suit under the Westfall
Act, and the United States of America Cannot Be Suednder the
FeresDoctrine
The Federal Defendantsveset forth several reasons for dismissal of Counts I, II, llI,
and V. (Doc. No. 15.)Initially, they argue that the United States must be substitistéae lone
defendant irCountsl, Il, lll, and V pursuant to the Federal Employees Liability Reform Eort
Compensation Act of 1988, 28 U.S&2679(2010) (the “Westfall Act”). (Doc. No. 152 at 6.)

The Westfall Act “accords federal employees absolmmunity from commoiaw tort claims

arising out of acts they undertake in the course of their official dutiesbor@w. Haley, 549

U.S. 225, 229 (2007); 28 U.S.C. § 2679(b)(1). Upon presentation of certification by the Attorney
General—or a United States Attorney serving on her behdtiat a federal employee sued for a

common law tort was acting within the scope of his employment, “the employee issgidmis

15 Plaintiff states“Defendant Barack Obama is the President of USA and Commander in Chief
of US Armed Forces. After exhausting all other avenues, Plaintiff sidoha@ight (8) appeals
to Hon. President Obama . . . for seeking justice. Plaintiff never receiveder@spnse.”
(Doc. No. 8126.)

10



from the action, and the United States is substituted as defendant in place of thaeeniie
litigation is thereafter governdsy the Federal Tort Claims Act/[d. at 230"

Certification by theUnited State®ttorney General or United States Attornay frima
facie evidence that the employee's challenged conduct occurred within the scope ghsenplo
but it is not conclusivé. Melo v. Hafer, 13 F.3d 736, 742 (3d Cir. 1994uotingSchrob v.
Catterson967 F.2d 929, 936 (3d Cir. 1992) If the matter is dispet, the burden then shifts to
the plaintiff, who must come forward with specific facts rebutting the cettditd Schrol) 967

F.2d at 935see alsdsutierrez de Martinez v. Lamagn®l5 U.S. 417, 4221995) (“Ordinarily,

scope-ofemployment csifications occasion no contest.”). Therefore, Defendants argue,
Plaintiff's intentional tort claims against the United States must proceed undérGite

Here, the Wited SatesAttorney for the Easterdistrict of Pennsylvania certified that
Defendants were federal employees within the meaning of the FTCA, arttighiatereacting
within the scope of their federal employment at all relevant times. .(Noc 15, Ex. C.)
Plaintiff has not presented aeryidence to rebut the certification of the United States Attorney,
nor has he called into question its validity. In his response to the Federal Defekaeiats to
Dismiss, he does not refute the certification. Therefore, based on theatotifiboythe United
States Attorney, the Court will dismiss the individual Federal Defendants withctee®Counts

[, 11, I, and V, and substitute the United States as the only defendant.

18 The Federal Torts Claims A¢tFTCA”) establishes a limited waiver of the federal
government's immunity from private subee28 U.S.C. § 1346(b). Under the FTCA, the
federal government may be sued in a district court for “personal injury or deetbccby the
negligent or wrongful act or omission of any employee of the Government whilg avithin
the scope of his office or employment, under circumstances where the Uaites] § a
private person, would be liable to the claimant in accordaitbethe law of the place where
the act or omission occurred.” 28 U.S.C. § 1346.

11



In arguing thatCountsl, Il, 1ll, and V must be dismissed against thetime Federal
Defendants contend that the Court lacks subject matter jurisdiction lawetifs claims under
the FeresDoctring and that consideration by this Court of Plaintiff's claims “would inewtabl
result in impermissible judicial secomggiessing of military decisiemaking.” (Doc. No. 12 at

9; seedso Doc. No. 10 at 26. In Feres vUnited State, the Supreme Court of thenited States

held that the government is “not liable under the Fed&oal Claims Act for injuries to
servicemen where the injuries arise out of or are in the course of actnitgnh to service.”
340 U.S. 135, 146 (1950).

The FeresDoctrine applies to state law intentional tor&eeJohn v. Sec'y of Army, 484

F. App'x 661, 663 (3d Cir. 2013)the rationale for precluding [FTCA] suits [against the federal
government] applies equally to suits brought directly under state law” becalsies“founded
on state law have the same potential for undermining military discipline as fededitns’);

Jaffee v. United State$63 F.2d 1226, 1239 (3d Cir. 198(jolding that theFeresdoctrine

extends to bar a federal service membestate law intentional tort claim against Army
supervisors). Feresshould be interpreted to “bal suits on behalf of service members against

the Government based upon servielated injuries.’Loughney v. United States, 839 F.2d 186,

188 (3d Cir. 1988)quoting United States v. JohnspA81 U.S. 681 (1987)) (emphasis

original). The Third Circuit has noted that, “[ladn a court finds that a suit against the Federal
Government is not within the scope of the FTCA due toFdres doctrine, it must necessarily

conclude that the United States has not waived sovergigrumity with respect to that stiit

12



Loughney 839 F.2dat 188 (concluding that the “proper course” in such a case is Rule 12(b)(1)
dismissal)}’

In his response to Defendants’ Motion to Dismiss, Plaiok#ims that “jurisdiction lies
in this Court based on the facts that he is a resident of the U.S. District Gdtasstern District
of Pennsylvania and was such a resident when he was originally recruited iin Bweo® and
appointed directly as a Captain with thi#icial title of Chief of Medical Physics and Radiation
Safety Officel. (Doc. No. 18 at 2.) No othevermentis made in opposition tDefendants’
subject matter jurisdictioargument

Plaintiff bears the burden of provittigatthis Court has subjéenatter jurisdiction to hear
his claims. He has naeet forth any argument as to why his intentional tort claims against the
federal government are not barred by BegesDoctrine. Sincethe FeredDoctrine bars FTCA
Suits against the government for injuries to servicemen arising during trse ajlemployment,

the claimsagainst the United States of Ameritaistbe dismissed Accordingly,the Court will

dismiss Counts 1, Il, Ill, and V for lack of subject matter jurisdiction pursuantle R(b)(1)*®

" The FeresDoctrine bars monetary damages in these instances, but does not necessarily bar

injunctive relief. SeeJorden v. Nat'l Guard Bureau, 799 F.2d 99,-108 (3d Cir. 1986)
(noting that the general rule baasdamages action by military personnel against superior
officers, but not claim for injunctive relief)see alsdJrie v. Roche209 F. Supp. 2d 412, 417
(D.N.J. 2002). The Court will discuss Plaintiff’s claim for injunctive relidbe

18 Defendantamake several morarguments for dismissal These arguments are made under
Federal Rule of CiviProcedure 12(b)(6).According to Defendants, Plaintiff’s claims also
fail because Plaintiff failed to exhaust admtrative remedies under the FTCA, Plaintiff's
claims are barred by the statutes of limitatigeserning theFTCA and Title VII, and the
United States enjoys sovereign immunity from suit. (Doc. No. 10-882®oc. No. 15 at
10-12.) Additionally, Defendant Hunter argues that the Court lacks persorsaigtion over
him under Rule 12(b)(2) and that tRasten District of Rennsylvania is nathe proper venue
under Rule 12(b)(3). (Doc. No. 10 &.) Because the Couldcks subject matter jurisdiction
over this caspursuant to Rule 12(b)(1), it will not analyttee accompanying defenses

13



B. Count 1V, “Violation of My Human Rights,” Also Fails under Rule 12(b)(1)

In CountlV, Plaintiff alleges dviolation of [his] human rights.” Plaintiff asserts that he
is a “victim of retaliation, racial discrimination, harassment and intimidationDefendants
Daley, Walker, Vanek, Burr, and HunteAccording to Plaintiff, théive Defendants “engaged in
blatant ac{sic] of terrorism to harass me due to my religious creed, color and national origin.”
(Doc. No. 81 46.) Plaintiff also allegeghat the fiveDefendants forced him to leave tAg
Forceby “destroying [his] OERs and making false and malicious statemenid.) Although
Plaintiff does not mention Title VII of th€ivil Rights Act of 1964the claim made in Couny
appears tallege discriminationbased on race and religi@s well asconstructive discharge
under Title VII.

In addition to alleging a Title VIl claim, Plaintiff appears to allege constitutiona
violations pursuant to 42 U.S.C. § 198%ection 1983"). Plaintiff states, “Certainly it is
violation of my constitutional and human rights and they forced me to leave USAF lyyoegstr
my OERs and making false and malicious statements.” (Doc. Np4@®) He does not,
however, specify which of his constitutional rights were violated.

Plaintiff’s employment discrimination claim failsxder Rule 12(b)(1because the Feres
Doctrine bars claims broughy military personnelinder Title VII. As a preliminary matter, a
federal employee asserting a claim of employment discrimination must naheedeféndant
the head of the appropriate agen&ge42 U.S.C. § 2000e-16(c) (“. . . the head of the

department, agency, or unit, as appropriate, shall be the defépdMadhwa v. Sec'y, Dep't of

Veterans Affairs505 F. App'x 209, 213 (3d Cir. 2012}he only proper defendant in a federal

employee's Title VIl action is the head of the appropriate@g§. As such, the only proper

Defendant with regard to this claim is Defendant James, the Secretary of Berdar

14



Moreover, the=eresDoctrine bars Title VII claims brought by military personnel against

their superiors.SeeWillis v. Roche, 256 FApp'x. 534, 536 (3d Cir. 2007) (interpreting the

FeresDoctrine to bar Title VII claims, reasoning thavery court of appeals considering the
issue has held that tii@resdoctrine bars uniformed military personnel from bringing

discrimination claimsinder Title VII and other discrimination statut@sTucker v. Wynne, No.

08-4390JAP, 2009 WL 2448520, at *4 (D.N.J. Aug. 10, 2@de)ding that air force mechanic
was bared byFeresrom bringing claims under Title Vlland, accordingly, the coldcked

subject matter jurisdiction over hisagihs under Rule 12(b)(1)); Moore v. Pennsylvania Dep't of

Military & Veterans Affairs 216 F. Supp. 2d 446, 452 (E.D. Pa. 2002) (holdingTtiat V11

provides a remedy for civilian employees of military dépants but not members of the armed
force9; Urie v. Roche 209F. Supp.2d 412, 417 (D.N.J. 2002) (applying Eegesdoctrineto
prevent Air National Guard technicians from suing their superiors under Title VII).

The FeresDoctrine alsdars suits fodamages against federal officers for constitutional

violations. SeeChappell v. Wallace462 U.S. 296, 305 (1983) (“We hold that enlisted military
personnel may not maintain a suit to recover damages from a swdecer for alleged
constitutional violations.”)John, 484 F. App'x at 663 (findirigrmer Virgin Islands National
Guard member’sonstitutional claim$®arred by thé&eresDoctrine);Jorden, 799 F.2d at 100
(holding damages claims under Section 1983 against state nilifegrs are barred biyeres.

At all times relevant to theAmended Complaint Plaintiff was a uniformed military
employee serving as a Captain in the United States Air Force. Therefore, gie/raent
discrimination claims are barred by tReresDoctrine. Likewise,evenif Plaintiff stated a

cognizable claim for constitutionaliolations, that claim would also be barred by tkeres

15



Doctrine. Therefore, Count IV must be dismissed for lack of subject maisstigtion pursuant
to Rule 12(b)(1)

C. Plaintiff's Claims for Injunctive Relief Are Time-Barred

In addition to money damges Plaintiff requests the following relief: (1) render
Plaintiff's negative Officer Evaluation Reports void; (2) set aside Plaintiiti® selection to the
grade of Major”; (3)correct Plaintiff's records to show that he was selected for promotion in
1986; (4) promote Plaintiff to a higher rank; (5) declare Plaintiff’s 1988nhdigefrom the Air
Force void and retroactively restore him to “active duty Commissioned stdtukigher rank”;
and (6) afford Plaintiff any “further relief as may be deempprapriate and/or necessary to
accord him full and complete relief(Doc. No. 8 at 10-11.)

In support of his claims for injunctive relief, Plaintiff relies on the Administrative

Procedure Act, 5 U.S.C. § 708,seq., and the Tucker Act, 28 U.S.C. § 1491(Doc. No.30 at

19 Because the Court finds that tReresDoctrine bars any potential Title VII or constitutional
claim, it neednot rule on whethePlaintiff has pled anyplausibleclaim of constitutional or
statutory rights violations.

20 The Administrative Procedures Act states, in relevant part:

To the extent necessary to decision and when presented, the reviewing court shall
decide all relevantquestions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shaH

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to
be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law . . .

5 U.S.C. § 706The Tucker Act states, in relevant part:
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17, 45; Doc. No. 8, Ex. A; Doc. No. 27 at Ihe Administrative Procedure Act empowers
district courts to set asidamagency actionsuch as the denial of a request to correct recibiitls,
finds that the action is “arbitrary and capricious.” 5 U.S.C. § 706. Therefore, thaisiative
Procedure Act could afford Plaintiff an opportunity to have his poor evaluations voided.
Under the Tucker Act, the United States Claims Court and distridisC¢atnare original
jurisdiction over non-tort monetary claims against the United States not exg&a0i900. . . .
[and] [o]riginal jurisdiction over such claims seeking more than $10,000 vests extyusitiee

Claims Courf. Chabal v. Reaga822 F.2d 349, 353 (3d Cir. 1988gealso28 U.S.C. § 1491.

Therefore, he United States waives its sovereign immunity to toohelaims seeking monetary
relief under the Tucker Act, and this could make it liable for backpay and othenarostary
damagesought byPlaintiff. Chaba) 822 F.2d at 353.

Furthermore, whilehte FeresDoctrine bars all suits for damages behalf of service
members against the Government based upon seplated injures “as a general matter,
requests for injunctive relief agat the military are reviewabfe Jorden 799 F.2dat 109.
However, mder28 U.S.C. § 2401civil actions against the United States are baruede’ss the

complaint is filed within six years after thight of action first accrues.”

(a) the district courts shall have original jurisdiction, concurrent with the United
States Court of Federal Claims, of:.

(2) Any other civil action or claim against the United States, not exceeding
$10,000 in amount, founded either upon the Constitution, orAatyof
Congress, or any regulation of an executive department, or upon any express
or implied contract with the United States, or for liquidated or unliquidated
damages in cases not sounding in tort . . .

28 U.S.C. § 1346.
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The Third Circuit Court of Appeals confrontadimitationsissue similar to the one here

in Green v. White, 319 F.3d 560 (2003). In 1981, Green applied tBdhel for Corretton of

Military Records requesting that his undesirable discharge be upgraded to an honorable
discharge. Id. at 5&. The Board rejected his applicatiorid. In 1999, he presented new
evidence to the Board and requested reconsideration of his reffue$he Board again rejected
his application, and Green latsought correction of his military recarth a lawsuit against the
Secretary of the Army in district coult. at 58. The district court found that the action was
time-barred under 28 U.S.C. § 240&asoning that thstatute of limitations hagtartedto run in
1982 when the Board first rejected his application. Id.

On appeal to the Third Circuithe precise issue was whether Greedaim for
correction of military records accrued when the Army Board firgctef his application, or
when the Board reopened his case and rejected his request for reconsideration orsthielmeri
The Third Circuit held that the statute of limitations began toinud999 when the Board
rejected Green’'sequest for reconsideration on the mehbtcause Green had presentenv
evidence with his requestd. at 566. Thereforg Green filed the district court complaint within
the statute of limitations periodld. Significantly, tie court alscheld that“any petition for
rehearing to tt ABCMR which does not ingtle new evidenceor reflect some changed
circumstancésioes not restart the sixyear statute of limitations.1d.

In the 2014Letter, which denied repeated requests for reconsideratioRlagtiff,
Colonel Yetishefsky noted th#tte AFBCMR issued a final determination @&taintiff’s request
on May 29, 1991. (Doc. No. 8, Ex. A.) Thoughaintiff repeatedly applied for reconsideration,
thereis no indication that new evidence was presented on any of those occasionihe

contrary the 2014 Letteattached to Plaintiff'&dmendedComplaintnoted that “no new evidence
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or information [had beenprovided to justify further inquiry.” 1(.) Because thergas no
showing of “new evidence” or “changed circumstances” with regar@ldamtiff's request for
injunctive relief, the sixyear statute of limitations began to run on May 29, 1991 when the
AFBCMR issued its final determination. Pursuant to 28 U.S.C. §,2laihtiff had until May
29, 1997 to seek review of the decision of the AFBCMHRaintiff filed the instant actioron
January 20, 2015, over seventeen years after the statute of limitationshaelgodied. As such,
his claims for injunctive relief will be denied as untimely.
V. CONCLUSION

Defendant Hunter’s Motion to Dismiss (Doc. Nid)) and Commonwealth Defendants
Motion to DismissFederal Defendants’ Motion to Dismiss (Doc. N&) will be granted. An

appropriate @ler follows.
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