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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

URL PHARMA, INC., ET AL,

Plaintiff s, . CIVIL ACTION
V. . 15505

RECKITT BENCKISER, INC. ,

Defendant.

MEMORANDUM OPINION

Tucker, C.J. August 25, 2015

Presently before the Court are Defendant Reckitt Benckiser, Inc.’s (“Redkdtion to
Dismiss Plaintiffs’ Complaint Pursuant to Rules 8(a) and 12(b)(6) (Doc. 2d)iffsaURL
Pharma, Inc., Mutual Pharmaceutical Company, Inc., and United Researchthabsrénc.’s
(collectively “Mutual”) Response in Opposition to Reckitt’s Motion to Dismiss (Doc. 21), and
Defendant Reckitt's Reply Memorandum of Law in Further Support of Its MotionsimiBs
(Doc. 24). Upon careful consideration of the parties’ briefs, exhibits, and allpzthers herein,
and for the reasons set forth below, this Cdanies Reckitts Motion to Dismiss Plaintiffs’
Complaint in part andrants Reckitt’'s Motion in part.

FACTUAL BACKGROUND

Mutual brings the instant civil antitrust action for injunctive relief and damaggast
Reckitt alleging violations of the ShermAntitrust Act and the Claytodntitrust Act. Reckitt
owns the patent for an over-the-counter drug, exteneledse guaifenesin (‘ERG’and sells it
under the brand name MucineX®lucinex ERG”). Guaifenesin is an expectorant that thins

bronchial secretions to clear the bronchial passageways of mucus in order to nggisencore
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productive. Compl.  17. ReckittfducinexERGwas the only ERG product consumers could
purchase at the relevant periods. Howewsthrer mmediate release guaifene$ilRG”) products
were available

Prior to the instant action, Mutual had planned to manufacture and sell a generic version
of ERG, but Reckitt sued Mutual in 2006 for patent infringemem. garties entered into a
settlement agreeme(iSettlement Agreement’ih March2007wherein Mutuabhgreed to refrain

from entering the ERG market until, inter alsanother generic manufacturer began offering

generic ERGo the public. The relevant terms of the 2007 Settlemgreénentre as follows:

5. (a) Mutual 600 mg Guaifenesin Produ@ubject 6 Section 5(b) below, the
Marketing License Effective Date for the Mutual 600 mg Guaifenesin
Product shall be the later of (i) July 1, 2012 or (ii) the date Mutual obtains
[Food and Drug Administration] FDA approval to market such Licensed
Product.

(ii) If Mutual does not obtain approval from FDA to market a Licensed
Product prior to the Launch Date of a corresponding Third Party
Formulation or Adams Guaifenesin Product’ then the Marketing License
Effective Date shall be the date on which Mutual obtains FDA approval to
market such Licensed Product corresponding to such-&fphoved Third

Party Formulation.Mutual, in its sole discretion, may purchase from
Adams and Adams shall supply, pursuant to the terms of Section 6 of this
Agreement, tablets of the Adams Guaifenesin Product corresponding to
such Third Party Formulation, for sale by Mutual, its Affiliates or a single
independent Sublicensee to the Retail Trade under a private label or a brand
name other than Adams’ brand names for the Adams Guaifenesin Product, in
the Territory DateTo the extent that Mutual purchases tablets of Adams
Guaifenesin Product pursuant to the Supply Agreement, Adams grants
Mutual a non-exclusve, perpetual and irrevocable right to sell and offer

for sale to the Retail Trade such tablets supplied by Adams under the
Licensed Patents in the Territory and agreesin a timely manner, to take all
steps with respect to the New Drug Applications and/or other marketing
authorizations for such Adams Guaifenesin Product that are necessary in order

! Adams Respiratory Therapeutics, Inc., Adams Respiratory Operations, Incdamg A
Respiratory Products, Inc. (collectively “Adams”) matgeto Reckittsomeaime after the execution of
the Settlement greement. Compl. 1 20; idt Ex. B. As a consequence of the merger, Reckitt assumed
the rights anabligations of Adams under the Settlemegréement. Compl. § 20; id. at Ex. B.
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to manufacture and supply such Adams Guaifenesin Product tablets to Mutual
hereunder and under the Supply égnent and to ensure that Mutual and its
Affiliates or its single Sublicensee, as the case may be, is authorized to sell
such Adams Guaifenesin Product. ...

6. (a) Mutual shall notify Adams in writing of its election to purchase

tablets of Adams Guaifenesin Product pursuant to Section 5(b)(ji)

and the Parties shall promptly execute a supply agreement . . The

tablets supplied by Adams shall be white and/or in such other reasonable

mono-<olored configuration mutually agreeable to the Parties, and shall be

manufactured using Adams’ and its Affiliatéilayered technology.
Compl., Ex. A. 88 5, 6 (emphasis addesittlement Agreementhe Launch Date was defined
in 8 5(b)(i) as “theactual date of first lawful commercial saleof a formulation corresponding
to the Licensed Product in such Third Party Launch Notice by . .. a Third Party . . . .” $&npha
added). Thus, pursuant to the Settlement Agreement, if Mutual failed to obtain FI&apr
market its generic ERG product, then after a third party launched a third-grantyldtion of the
ERG product, Mutual could arrange ¢xecute aupply agreement with Reckitt. The supply
agreement would allow Mutual to purchase from Reckitt tablets corresponding hadHeatty
formulation of the ERG product.

The Settlement Agreement also provided ttmadequate remedy at law exists for
damages which either party may sustain resulting from breach of the Settlgneement.
Settlement Agreement 8 26. The parties agreed that in the event of a breach, thehiogbrea
party would be entitled to specific performance of the contractual obligalibns.

Mutual alleges that by October 2013, a third party, Perrigo Company PLC ¢&&ri
had been selling and delivering a generic version of Mucinex ERG. Compl. 1 22| Maduzot
obtained FDA approval tmarket an ERG product by this timccordingly, Mutual argues that

Perrigo’s entry into the marketith the generic ERG product triggered Reckitt’s obligation to

supply Mutual with Reckitt’'s ERG product corresponding to Perrigo’s ERG forronlddutual
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claims thaton October 24, 2013, pursuant to thétlSment AgreementMutual provided Reckitt
written notice that it was electing to purch&seresale the generic equivalent of Mucinex ERG
from Reckitt

Mutual claimsthat Reckitt hagngaged in anticompetitive behavioyr continuously
refusingto and expressly repudiatitg obligation tasupply Mutual with the requested tablets.
Mutual asserts that Reckitt’s refusal to supply ERG harms both Mutual and cossifB®G
by extending Reckitt’s monopoly in the ERG market. According to Mutual, if Reckitab@ed
by the terms of the Settlemengeement, Mutual could have entered the market with a generic
ERG product that would have generated product and price competition econonanaliyig
consumersSeeCompl. § 27.

In Count | of its Complaint, Mutual alleges monopolization in violation oStherman
Antitrust Act, 15 U.S.C. § 2, and ti@&aytonAntitrust Act, 15 U.S.C. § 1%@nd requests treble
damages. Count Il of Mutual’s Complaint brings a claim for monopolization under the&@he
Act, 15 U.S.C. § 2, and the Clayton Act, 15 U.S.C. § 26, and requests injunctive relief in the
form of specific performanc€ount Il bringsclaims for attempted monopolization in violation
of the Sherman Act, 15 U.S.C. § 2, and the Clayton Act, 15 U.S.C. 88 15, 26, and requests treble
damages and injunctive relief in the form of specific performance. Cburtsd V of the
Complaintassert breach of contract claim and requests direct and consequential damages, as
well as specific performance. Count VI seeks declaratory judgasetiotthe validity of the
Settlement Areement and Reckitt’s duty to perform pursuant to the paBetiement
Agreement

Reckitt movego dismiss Mutual’'s Complaimgursuant to Federal Rules of Civil

Procedure 8(a) and 12(b)@&)guing that (1) Mutual fails to state a claim under Section 2 of the
4



Sherman Act; (2) Mutual fails to plead a relevant product market; (3) Mutual hasffesed
antitrust injury and cannot demonstrate antitrust standing; (4) Mutual’s statéalew fail as a
matter of law; and (5) Mutual’s claim for declaratory judgment is not ripe.iRecles the
Court to decline to exercise supplementaisdiction over Mutual’s state law claims if the Court
dismisses Mutual’s federal antitrust clairisr the reasons set forth below, this Court denies
Reckitt's Motion as to the antitrust and state law claims, but grants Reckitt’'s Metton a
Mutual’s ckim for declaratory judgmemegarding third-party formulations, which have not yet
received FDA approval.
STANDARD OF REVIEW
A court may dismiss a plaintiff's complaint under Rule 12(b)(6) only when it does not

state a claim for relief that is “plausildea its face."Santiago v. Warminster Twp., 629 F.3d 121,

128 (3d Cir. 2010) (quoting Sheridan v. NGK Metals Corp., 609 F.3d 239, 262 n.27 (3d Cir.

2010)). All wellpleaded factual allegations contained in a plaintiff's complaint must be accepted

as true ad must be interpreted in the light most favorable to the plaintiff. Argueta v. U.S.

Immigration & Customs Enforcement, 643 F.3d 60, 74 (3d Cir. 2011). A complaint is plausible

on its face when its factual allegations allow a court to draw a reasonable infeedrece th
defendant is liable for the harm alleg&antiago 629 F.3d at 128.

To determine the sufficiency of a complaint, courts of the Third Circuit greresl to
perform a threestep analysidd. at 130. First, a court must identify plaintiftéaims and
determine the required elements of those claichdNext, a court must identify, and strike,
conclusory allegations contained in plaintiff's complaidt.Conclusory allegations are those
that are no more than “an unadorned,deé&endanunlawfully-harmedme accusation, labels

and conclusions, a formulaic recitation of the elements of a cause of action, @r nake
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assertion[s].’Arguetg 643 F.3d at 72 (quiotg Ashcroft v. Igbal, 556 U.S. 662, 678 (2009))

(internal quotation marks omitted). Finally, a court must determine if the remé&aaitugl
allegations, “plausibly give rise to an entitlement for relid@’ at 73.
The focus of a court’s inquiry inttié sufficiency of a plaintiff's complaint is always

plausibility of relief.Bistrian v. Levi, 696 F.3d 352, 365 (3d Cir. 2012). Plausibility does not

require a plaintiff's complaint to demonstrate entitlement to relief is likely orgtlebArgueta
643 F.3d at 72.

A plaintiff's complaint must only plead facts sufficient “to raise a reabtmexpectation

that discovery will reveal evidence of the necessary elemdgiernan v. City of York, Pa.,

564 F.3d 636, 646 (3d Cir. 2009) (citiBgll Atlantic Corp v. Twombly, 550 U.S. 544, 556

(2007)). “A complaint may not be dismissed merely because it appears unlikehyetipdaintiff
can prove those facts or will ultimately prevail on the meri&Ternan 564 F.3d at 646 (citing
Twombly, 550 U.S. at 555-56).

At the motion to dismiss stage, the standard for dismissal for antitrust claimsas. high

Sheet Metal Duct, Inc. v. Lindab, Inc., No. CIV. A. 99-6299, 2000 WL 987865, at *2 (E.D. Pa.

July 18, 2000). Courts liberally construe antitrust complaints at this stage of teegiruzSee

Commonwealttof Pa. ex rel. Zimmerman v. PepsiCo, Inc., 836 F.2d 173, 179 (3d Cir. 1988).

“[lln antitrust cases, where ‘the proof is largely in the hands of the allegegpicators,’
dismissals prior to giving the plaintiféimple opportunity for discovery should be granted very

sparingly.”Hosp. Bldg. Co. v. Trustees of Rex Hosp., 425 U.S. 738, 746 (1976) (qRaolieg

v. Columbia Broad., 368 U.S. 464 (1963jill, the antitrust plaintiff must allege facts sufficient

to overcome a Rule 12(b)(6) motiddeeZimmerman 836 F.2d at 179.



DISCUSSION
The Sherman Act was enacted “to protect the public from the failure of the market.”

Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 458 (1993). Mbasahsserted claims of

monopolization and attempted monopolization under Section 2 of the Sherman Act against
Reckitt. Section 2 of the Sherman Act makes it unlawful “to monopolize, or attempt to
monopolize, . . . any part of the trade or commerce among the several States.” 15 U.S.C. § 2. The
Clayton Act includes the Sherman Act as one of the applicable antitrusthavadlows a person
“threatened [with] loss or damage by a violation of the antitrust laws to seektingurelief.” In

re Neurontin Antitrust Litig.Nos. 02-1830 (FSH), 02-2731 (FSH), 2009 WL 2751029, at *8

(D.N.J. Aug. 28, 2009) (internal quotation marks and citations omitted). Mutual has also
requested injunctive relief in the form of specific performance pursuant tdaf@CAct.In
addition to its antitrust claims, Mutual also brings claims for breach of cb@igainst Reckitt.
I. Mutual’s Antitrust Claims — Monopolization and Attempted Monopolization

Mutual alleges that Reckitt (1) acquired and/or maintained monopoly power in tket mar
for ERG in the United States through exclusionary, anticompetitive conduct, mgludi
withholding supply of ERG and (2) attempted to preserve monopoly power in the market for
ERG.Reckitt asserts that Mutual’s claims for monopolization and attempted monopolizdltion f
because Mutual’s definition of the relevant market is insufficient and Mutualdiasiffered
antitrust injury.

A. Mutual’'s Monopolization Claim

To prevail on a monopolization claim under Section 2 of the Sherman Act, a plaintiff

must show: “(1) the possession of monopoly power in the relevant market and (2) the willful

acquisition or maintenance of that power as distinguished from growth or devel@smzent
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consequence of a superior product, business acumen, or historic ac€uaean’ City Pizza,

Inc. v. Domino’s Pizza, Inc., 124 F.3d 430, 437 (3d Cir. 1997). Monopoly power alone will not

be found unlawful unless it is accompanied by an element of anticompetitive corelumin

Commc'ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 (2004).

Anticompetitive conduct, also called exclusionary conduct, is required for both momdipaliz

and attempted monopolization claims. Behrend v. Comcast Corp., No. 03-6604, 2012 WL

1231794, at *19 (E.D. Pa. Apr. 12, 2012).
“[M]onopoly power may be proven through direct evidence of supracompetitive prices
and restricted output” or “inferred from the structure and composition of thantlearket.”

Broadcom Corp. v. Quabmm Inc, 501 F.3d 297, 307 (3d Cir. 2007) (internal citations and

guotation marks omitted). To support an inference of monopoly power, a plaintiff must plead and
prove that the defendant has a dominant share in a releaaketand that significanbariers to

entryprotect that marketd. (citing Harrison Aire, Inc. v. Aerorstar Int'l, Inc., 423 F.3d 374, 381

(3d Cir. 2005)). Entry barriers include regulatory and legal license requitentmégh capital
costs, or technological obstacles that prevew eampetition from entering a markéd.

1. Direct Evidence oMonopoly Power

Mutual contends that it has pled monopoly polepresenting direct evidence of
Reckitt’'ssupracompetitive pricesprices above competitive level§ o support a claim that
defendants set supcampetitive prices, antitrust plaintiffs must provide an analysis of the
defendant’s costs, and show that the defendant had an abnormally high price-costmdargin a

that they restricted outputMylan Pharm, Inc. v. Warner Chilcott Pub. Ltd. Co., No. 12-3824,

2015 WL 1736957, at *7 (E.D. Pa. Apr. 16, 2015) (quo@agpente Tech. Corp. v. Allegheny

Techs.Inc., No. 082907, 2011 WL 4528303, at *12 (E.D. Pa. Sept. 30, 2011)) (quotation marks
8



omitted).Mutual compares the price for Mucinex ERBfore and aftebecember 2014 when
Perrigoentered the market. Before Dedeer 2014, Reckitt sold Mucinex ERG for 77 cents per
pill at CVS. Compl. T 34. After Perrigo entered the market, Reckitt redugedciésby gxteen
percent, selling Mucinex ERr 65 cents per pillld.

Despite having pled these facidutualhas failedto provide direct evidence of Reckitt’s
monopoly powerAbsent from Mutual’s Complaint are any factual pleadipgdaining to
Reckitt’s pricecosts margins or restricted output. Without evidendsotf supracompetitive
prices and restricted output, Mutdalls to offerdirect evidencasufficient to establish Reckitt's

market powerSee, e.g.Broadcom 501 F.3d at 3QMylan Pharm, 2015 WL 1736957, at *7.

Accordingly, Mutual mustproducecircumstantial evidence to support its assertion that Reckitt
possessed monopoly power in the ERG market.

2. Indirect Evidence of Monopoly Power

To find circumstantial evidence afonopoly power, courts often examine market
structure Harrison Aire 423 F.3d at 38Plaintiffs bearthe burden of defining the relevant
market which may be factintensiveendeavarQueen City 124 F.3d at 43€citing Eastman

Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 482 (199antiffs must also show

that defendants held a dominant share of the market and that high barriers éxistedy
Harrison Aire 423 F.3d at 381.

a. Relevant Market

The relevant product market is determined by examirtimg feasonable
interchangeability of user the crosselasticity of demand between the product itsaffd its

substitutes. Brown Shoe Co. v. U.S., 370 U.S. 294, 325 (196&xchangeability implieshat

one product is roughly equivalent to another for the use to which it is put; while theleemay
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some degree of preference for the one over the other, either would work effec@uederi

City, 124 F.3d at 437 (quotindllen-Myland, Inc. v. Int’l Bus Mach Corp, 33 F.3d 194, 206

(3d Cir. 1994)). Courts consider the price, use, and quality of the proltlu&sosselasticity of
demand is “defined as the degree by which the amount of a product purchased wélinhang

response to changes in its ricSmithKline Corp. v. Eli Lilly & Co, 575 F.2d 1056, 1063 (3d

Cir. 1978).For exampleif the price of one of two substitutdecreases while the other remains
constant, sales for the constamniced product will decrease. A relevant product market describes
those groups of producers that have the actual or potential ability to take sigrafioaunts of
business away from eaciher because of the similarity of their produtds:A market
definition must look at all relevant sources of supply, either actual rivakger potential
entrants to the marketld.
Courts may dismiss a case where the plaintiff fails to plead a legally sufficient
relevant market:
Where the plaintiff fails to define its proposed relevant market with referenc
the rule of reasonable interchangeability and esdasticity of demand, or alleges
a proposed relevant market that clearly does nabrepass all interchangeable
substitute products even when all factual inferences are granted in pkintiff’
favor, the relevant market is legally insufficient and a motion to dismiss may be
granted.
Queen City124 F.3d at 436.
Here,Mutual contends that the relevant product market is the market for ERG praducts
single product market. Compl. 1 29. Mutual supportsabsertiorby first arguing that
gudfenesen drugs are shelved separate and apart from other cold and flu remedims, there

demonstratig their unique therapeutic featurés. at  30. Secondly, Mutual distinguishes

guaifenesin products from other cold remedies, claiming that alternatieeliesyare ineffectual
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or may cause side effects not associated widifgesinld. at § 31. Next, Mutual argues that
Mucinex ERG is marketed as providing 12-hours of symptom nehefeadRG products
provide only short-term relief and must be taken every three to four twotlre patient will
experience symptom rebourid. at § 32. Therefore, IRG is an unacceptable substitute for ERG.
Finally, Mutual contends that Reckitt’s ability to charge monopoly prices foridudERG
demonstrates that ERG constitutes a separate markdRiGaMutual claims that in November
2014, Reckitt chard consumerd3 cents per pill for Mucinex ERG while consumer$RiG
were charged approximatelyl cents per pillld. at  33.

Reckitt counters that Mutual’s definition of the relevant market is legally iogrit, as
it fails to encompass all intdrangeable substituteReckitt asserts that other guaifenesin
products, as well as other cough and cold remedies, cosldbisétutedor ERG.Reckitt urges
the Court to dismiss Mutual’s Complaint for this alleged shortcoming.

Accepting Mutual’s factuadllegations as truehis Court finds that Mutual has
satisfactorilypled arelevant marketThe Supreme Court has held that a single product may, in
some cases, constitute a separate relevant mahleet that product is sufficiently unique that no

reasonable substitutes exist for the consuBeeEastman Kodak Co., 504 U.S. at 48@e also

SmithKline 575 F.2d at 1064 (affirming lower court opinion that the relevant market consisted
of cephalosporin antibiotic and not other general antibiotics because of its wratwed such
as level of toxicity and effectiveness, which made it inappropriately irsegeable with general

antibiotics) Lower courts have also concluded thatrglebrandof adrug and its generic can

fall within the same relevant mark&ee, e.qg.In re Nexium (Esomeprazole) Antitrust Litj68
F. Supp. 2d 367, 388-89 (D. Ma. 2013) (concluding that the relevant market consisted of the

brand and generic drug aloné) re Cardzem CD Antitrust Litig, 105 F. Supp. 2d 618, 680-81
11




(E.D. Mich. 2000) (accepting plaintiffs’ pleadings that a single brand of asshdigis generic
bioequivalents constitutiethe relevant market).

Here, Mutual alleges that ERG is unique and has no reasonable sub§éaatsmpl.
19 3033, 36.Determining the accuracy of Mutual’s characterization of the reasonable
interchangeability of ERG with other drugs is a faténsive inquiry not properly addressed in a

Rule 12(b)(6) motion to dismisSeeEastman Kodakb04 U.S. at 482 (observing that the proper

market definition “can be determined only after a factual inquiry into thraroercial realities’
faced by consumerk”As such, this Coudenies Reckitt's Motion to Dismiddutual’s
Complaint forfailure to plead a relevant market.

b. Dominant Share and Barriers to Entry

Next, to demonstrate Reckitt's monopoly power in the relevant market, Mutual Iswust a
show that Reckitt held a dominant share of the markesigmificantbarriers to entry existed.
The parties do not dispute that Reckitt has a monopoly over Mucinex ERG arising friittidRec
patent.SeeReckitt’'s Mem. of Law In Suppodf Mot. to Dismiss at 7 (“[Reckittholds the
Mucinex ERG Patents and, thus, has a lawful patent monopoly over its product.”). Although
Mutual has not indicated thpercentage of the market for ERIBminated byReckitt, Mutual
has stated that Perrigo’s presence in the market has been limit€cbrSpk § 35. Moreover,
patentgyrantthe patetee “the exclusive right to manufacture, use, and sell his invention” and
exclude potential competitors from utilizing the invention withibet patentee’sonsent. Zenith

Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 135. Patents, therefore, present one
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significant barrier to entry for competitofs.

Here,the facts presented supports Mutuaksertiorthat Reckitt possesses monopoly
power in the relevant market for ERG produ&sckitt possesses a signiintgpercentage of the
ERG market; little competition existReckittcontrols its development of ER@nd Reckitt's
patent provides a barrier to entry for competitors.

3. Anticompetitive Conducand Effects

In addition to demonstratir@eckitt’smonopoly power, Mutual ialsorequired to
provide evidence of anticompetitive condudhat Reckitt'spower was used to foreclose

competition._ U.S. v. Dentsply Int’'l, 399 F.3d 181, 191 (3d Cir. 2005). Anticompetitive conduct

occurs when the defendant acquires or preserves its monopoly power through meaharother t
on the meritsSeeBroadcom 501 F.3d at 308. The challenged conduct “bar[s] a substantial
number of rivals or severely restrict[s] the market's ambBiehtsplyint’l, 399 F.3d at 191

(citing LePage’s, Inc. v. 3M324 F.3d 141, 159-60 (3d Cir. 2003)).

Courts follow a thre@artburdenshifting framework when examining anticompetitive
conduct. First, the burden of proof of demonstrating anticompetitive conduct and effectre

the plaintiff. Behrend 2012 WL 1231794, at *19 (citing U.S. v. Microsoft Corp., 253 F.3d 34, 58

(D.C. Cir. 2001)). If the plaintiff successfully establishes anticompetitveluct, then the
defendant must demonstrate a “procompetitive justification” for its conldu¢titing

Microsoft, 253 F.3d at 59). “A ‘procompetitive justification’ is a ‘nonpretextuahcidhat [the
monopolist’s] conduct is indeed a form of competition on the merits because it involves, for

example, greater efficiency or enhanced consumer applell(iting Microsoft 253 F.3d at

2 The Court notes, however, a patentee cannot be held liable for estalistiingintaining his
patent monopoly where he does so within the permissible limits of his ga¢edenith Radio395 U.S.
at 136;Sheet Metal Duc2000 WL 987865, at *6.
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59). The desire to maintain a monopoly market shate thrwart the entry of competitors would
not be considered a valid business or procompetitive justificBeele’Page’s Inc. 324 F.3d

at 165 (quoting Data Gen. Corp. v. Grumman Sys. Support Corp., 36 F.3d 1147, 188 (1st

1994)). Once the defendant satisfies its burden, then the burderbabite the plaintiff to
rebut the defendant’s proffered justification, showing that it is pretextual oemited by its

anticompetive effects. Se8ehrend 2012 WL 1231794, at *19; In re Suboxone (Buprenorphine

Hydrochloride and Naloxone) Antitrust Litig., 64 F. Supp. 3d 665, 679 (E.D. Pa. 2014).

Mutual argues that Reckitt’s repudiation of the Settlement Agreement corsstitute
anicompetitive conduct. Reckitt contends that Mutual cannot demonstrate antandihgt
because it has not suffered antitrust injury. Mutual counters that it has indeed pladdest a
injury due to the anticompetitive effects of Reckitt’s actions.dvatig the framework outlined
above, Mutual has adequately pleadaticompetitive effect and Reckitt’'s procompetitive
justifications are outweighdualy the anticompetitive effectd its actions.

a. Anticompetitive Conduct and Effect

The Third Circuit has outlined the factors relevant to establish antitrosiirsgeas
follows:

(1) the causal connection between the antitrust violation and the harm to the
plaintiff and the intent by the defendant to cause that harm, with neither dsmter
conferring standing; (2) whether the plaintiff's alleged injury is of the type f
which the antitrust laws were intended to provide redress; (3) the directnibes of
injury, which addresses the concerns that liberal application of stapdiaiples

might produce speculative claims; (4) the existence of more direct victims of the
alleged antitrust violations; and (5) the potential for duplicative recovery or
complex apportionment of damages.

Barton & Pittinos, Inc. v. SmithKline Beecham1©g 118 F.3d 178 (3d Cir. 199@iting In re

Lower Lake Erie Iron Ore Antitrust Litig998 F.2d 1144, 1165-66 (3d Cir. 1993)). The Third
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Circuit “has refused to fashion a blakgtter rule for determining standing in every case,” and

instead examingbesemany constant and variable factors on a-dpsease basidMerican, Inc.

v. Caterpillar Tractor Co., 713 F.2d 958, 964-65 (3d Cir. 1983ititrust injury is a necessary

but insufficient condition of antitrust standindgarton & Pittinos 118 F.3d at 182 (citingake

Erie, 998 F.2d at 1166). Courts must also balance the other factors necessary to demonstrate
antitrust standing.

i. Antitrust Injury

Because Reckitt mainly challenges Mutual’s ability to demonstrate antitrust, itijar
Court will begin ts inquiry there® “An ‘antitrust injury’ is an ‘injury of the type the antitrust
laws were intended to prevent and that flows from that which makes defendants’ asfsiluil

SmithKline Beecham Corp. v. Apotex Corp., 383 F. Supp. 2d 686, 695 (E.D. Pa. 2004) (quoting

Brunswick Corp. v. Pueblo Bowl-®tat, Inc, 429 U.S. 477, 489 (1977)). “The injury should

reflect the anticompetitive effect either of the violation or of anticompetitive acts pussible
by the violation.” Brunswick, 429 U.S. at 489. A plaintiff must show that the challenged conduct

affected the prices, quantity or quality of goods or services. Tunis Bros. Co, Fard Motor

Co., 952 F.2d 715, 728 (3d Cir. 1991). Additionally, the Court notes that “the existence of

antitrust injuy is not typically resolved through motions to dismiss.” Schuylkill Energy Res.,

Inc. v. Pa. Power & Light Co., 113 F.3d 405, 417 (3d Cir. 1997) (diénagler v. Allegheny

Gen. Hosp., 64 F.3d 869, 876 (3d Cir. 1995)).
Mutual has pleaded facts to show tRatckitt’s actions had an antitrust effédutual

alleges that Reckitt’s repudiation of the Settlement Agreement constid@sicompetitive agt

3 Since the parties have not addressed the other factors relevant to determininst antit
standing, the Court will limit its analysis to whether Mutual has suffered antitrust.inju
15



which prevented Mutual from entering the ERG maskigh a generic product. S&sompl. § 27.

As a resultMutual asserts that Reckitt’s actions have deprived Maindlconsumersf the

eamnomic benefits of increased supply andwaer-priced productSeeid.; cf. id. at 34 (arguing
that with the introduction of Perrigo’s produptjces of Mucinex ERG decreased by
approximately 16%, and with additional competition from Mutual’s product, prices would have
continued to declineMutual also alleges that Reckitt’s repudiation of the Settlement Agreement
has enabled Reckitt to extend its monopoly of the ERGeharkus, Mutual pleads facts
demonstrating both anticompetitive effect and antitrust injury.

ii. Reckitt's Procompetitive Justifications

Reckitt’'s procompetitive justifications for its actions are primarily limited to its patent
rights. Reckittcounters thaits patentawfully excludedMutual from the ERG marketnd
challenges that Mutual’'s grievance amounts to nothing more than a breach a¢todatm.
Reckitt’'s Mem. of Law at -B. Reckittfurtherattempts to dismiss Mutual’s claims by asserting
that Mutual has not sustained antitrust injury due to the higher prices of Reckitt's ERGtproduc
because Mutual is not a cold sufferer or consumer of BHRGkitt's Reply at 5Furthermore,
Reckitt claims that its repudiation of the Settlement Agredras not harmed competition
because third party, Perrigo, has entered the ERG market with a generic ftionuld.

Therefore, competition exisis the ERG market
Reckitt is correctvhen arguinghata patentee possesses the right to exclude cotoset

See, e.g.Zenith Radio Corp., 395 U.&8t 135(“A patentee has the exclusive right to

manufacture, use, and sell his inventionSheet Metal Du¢t2000 WL 987865, at *6 (“[T]he

very purpose of a patent is precisely to give a monopoly to thetorven a finite time, and

there can be no liability under the antitrust laws for the existence or mairgesfahcs statutory
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monopoly.”). However, Reckitt abridged its righteclude Mutual from the markethen
granting Mutual a license to sell Rettlg patented product prior to the expiration of the patent.

Cf., Anton/Bauer, Inc. v. PAG, Ltd329 F.3d 1343, 1350 (Fed. Cir. 2003) (“[1]t is well settled

that all or part of a patentee’s right to exclude others from making, usingliog sgbatented

invention may be waived by granting a license .;.Ritoh Co., Ltd. v. Katun Corp., Civ. No.

03-2612, 2007 WL 2139576, at *16 (D.N.J. July 24, 2007) (same); Medtronic AVE, Inc. v.

Advanced Cardiovascular Sys., Inc., 247 F.3d 44 (3d Cir. 2001) (“Atdatense is in essence

.. a promise by the licensor not to sue the licensee.” (citations and quotation maisg)ns
such, when the conditions provided in the Settlement Agreement were satisfied, Mdtied ha
lawful right to enter the ERG markédere, Mutual asserts that those conditions were met when
1) it did not acquire FDA approval to nkat the generic formuteon for ERG;2) a third party
entered the market, therefore triggering the section of the Settlemetwegreproviding for
the paties to create a supply agreememtd 3) Mutual provided Reckitt written notice on
October 24, 2013 that it was electing to purchase 600 mg of ERG product for resale from
Reckitt Compl. 1 22-24, 61-62, 67-68.

In addition to the arguments articulated above, Reckitt conteatgs alleged breach of
contract does not give rise to an antitrust violation because no antitrust duty eistsal

between the partieReckitt’s Mem. of Lawat 10. Reckitt relies oAspen Skiing Company v.

Aspen Highlands Sing Corporatiorfor the rule that an antitrust duty to deal arises only when

there has been a prior course of dealing between the parties and the allegedisteragamns
make no economic sense absent the presence of an anticompetitive purpose. 472 U.S. 585
(1985).

Mutual countershat Reckitt’s reliance on its pataatpretextualSeeMutual’'s Resp. in
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Opp’n at 13. According to Mutual, when entering into the Settlement AgreementitRecki

leveraged its patent to induce Mutual to keep its generic ERG product out of the idasket.

12; Compl. § 28By offering Mutual a patent license to enter the ERGketaReckitt agreed to
relinquish its rightd¢o exclude Mutual from the ERG market under the paggegMutual’s

Resp. in Opp’n at 12. As such, now that the supply agreement has been triggered, Mutual argues
that Reckitt’'s patent should no longer be used against Mutual. Furthermore, Mutuatip¢ads
Reckitt’s conduct falls outside the scope of the rights conferred by its fateet the parties

into further litigation,andunlawfully extendskeckitt’s monopoly enabling Reckitt to continue
extracting nonopoly profits.id. at 1314; Compl. 11 5, 28. As such, Mutuadbegationsare not
confined torefusalto dealarguments

iii. Procompetitive Conduct Qutweighed by Anticompetitive Effects

The monopolist’s legitimate business justifications must outweigh the anticompetitive
effect of its conduct to avoid liabilitjicrosoft, 253 F.3d at 58-59. Here, Reckitt has not
discussed how its justifications outweigh any potential anticompetitive effexkitR#aimsthat
Mutual cannot showanticompetitiveeffects of Reckitt's repudiation of the Settlement
Agreemenbecausd’errigo provides some competition in the ERG markehallengereckitt’s
monopoly.

However,the Court finds that Mutual has pleaded sufficient facts to demonstrate that
Reckitt’s conduct may indeed have anticompetitive effaotsthat those effects outweigh the
procompetitive justifications proffered by Reckitt. The test for anticompetitfeetefs not total
foreclosure."Dentsplyint’l, 399 F.3d at 191. All competition need not be remolgedRather,
the Court looks at “whether the challenged practices bar a substantial numbaisadr

severely restrict the market’s ambild’
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Here Mutual argues that no real competition exists to challenge Reckitt’'s monopoly.
Specifically,Mutual pleads, Perrigo’s presence in the ERG market has been limited, barely
denting Reckitt’s ability to exercise its market power over the vast monoptiig &RG
market.” Compl. I 35. As a result, Reckitt maintains its monopoly in the ERG market and
continues to benefitd. Mutual claims that Reckitt knew that Perrigo possessed a limited supply
of the competing product, and therefore, acted intentionally to continue excluding Maotaal f
the ERG marketMutual’'s Resp. in Opp’n at 5-@his alleged coduct potentiallyextends
beyond a breach of contraztaim and plausiblyconstitute anticompetitive behavior resulting in
reduced competitiofor Reckittin the ERG markedind restricting thecope of the market
Therefore, theCourt concludes that Mutual’s allegations are sufficient to state a claim for
antirust injuryandthat Reckitt’s justifications are outweighed by the anticompetitive effects of
its repudiation of the Settlement Agreement.

The Courtdeclines to dismiss Mual’'s Complaint on this ground at this stage of the
litigation. This Court denies Reckitt's Motion to Dismiskitual’s Sherman Act 8§ 2 claim
alleging monopolization.

B. Mutual’'s Attempted Monopolization Claim

A plaintiff bringing a claim for attempted monopoly “must prove that the defer{tin
engaged in predatory or anticompetitive conduct with (2) specific intent to monopulizéta
(3) a dangerous probability of achieving monopoueen City 124 F.3d at 442 (quoting

Spectrum Sports, 506 U.&.456). The requirements for both monopoly and attempted

monopoly are similar, differing in the requisite intent and the necessarylfewenopoly power

to come dangerously close to succ&eeColeman Motor Co. \WChrysler Corp.525 F.2d 1338,

1348 (3d Cir. 1975). A lesser degree of market power than that required for a completed
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monopolization claim may successfully establish an attempted monopolizationBéirend
2012 WL 1231794, at *19. Thus, the elements of Mutual’s monopolization claims addressed
above suffice for the analysis of its attempted monopolization claim, with deptoon of the
specific intent requirementf. Queen City 124 F.3d at 442 (stating that a court must inquire
into the releant product market and the defendant’s economic power in that market).

In its Complaint, Mutual alleges that Reckitt possessed the specific intent to moaopoliz
the market for ERG productSpecifically, Mutual arguesReckitt understands that if it haxlet
its obligation under the Settlement Agreement . . . it would have lost its ability ty éseract
monopoly profits. . .” Compl. 1 2@&dditionally, Mutual claims, “Reckitt’s specific intent in the
anticompetitive acts . . . is and was to reducepsdition and build a monopoly in the ERG
market by denying Mutual access to ERG.” Compl. § 55. Given these pleadings, the Cour
concludes that Mutuad’Complaint adequatelstates a claim for an attempted monopolization
claim; namely, that Reckitt possedghe requisite intent to monopolize the ERG markke
Court denies Reckitt’'s Motion to Dismiss Mutual’s attempted monopolization claim.
Il. Mutual's State Law Claims

Mutual brings state law claims against Reckitt requesting damages and specific
performance for breach of contract. Specifically, Mutual argues that Re@ktihed the terms
of the Settlement Agreement wherein the parties agreed to exestyiplg agreement in which
Mutual would purchase from Reckitt ERG tablets corresponding to the third-pamiylédion.

SeeSettlement Agreeme8§ 5-6.
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To prevail on a breach of cmact claim under New York La“a plaintiff must
establish ‘(1) the existence of an agreement, (2) adequate performance otrtet bgrthe

plaintiff, (3) breach of contract by the defendant, and (4) damages.” Silicorr Bose v. Gen.

Elec.Zenith Controls, Inc., 661 F. Supp. 2d 524, 542 (E.D. Pa. 2009) (quitdnsg Corp. v.

Sequj 91 F.3d 337, 348 (2d Cir. 1996Qourts interpret contractual agreements according to

their plain meaningSee, e.g.In re Nortel Networks In¢.737 F.3d 265, 270 (3d Cir. 2013)

(giving words in a contract their plain meaningpckheedMartin Corp. v. Retail Holdings,

N.V., 639 F.3d 63, 69 (2d Cir. 2011) (“When an agreement is unambiguous on its face, it must

be enforced according to the plain meaning of its terms.” (c8irfgd. Assocs., LLC v. IBM, 4

N.Y.3d 272 (2005))); Russack v.&wstein 291 A.D.2d 439 (2002) (“The interpretation of the

terms of a written agreement that are clear and unambiguous is a matteraftlaevdourt, and

the court should construe the words and phrases used according to their plain meaning.”).
Reckit contends that Mutual’s claims fail because 1) Mutual did not plead compliance

with contractual conditions; 2) specific performance is inappropriate whereyrdaneges are

available; 3) Mutual fails to allege irreparable harm to survive a specific parigerclaim; and

4) the Settlement Agreement and supply agreement are unenforddad@ourt finds none of

these arguments compelling.

A. Mutual’'s Compliance with the Settlement Agreement

Reckitt challenges Mutual’s breach of contract claim, asserting that Mutieal fai
plead that it satisfiedarious conditions under the Settlement AgreementlyiReckittalleges

that Mutual did not provide notice requesting the supply of the correct ERG product in

* The parties agreed that the Settlement Agreement and any dispute arisihtheu@ettlement
Agreement would be governed by and construed in accordance with New Yorkwt&etiiement
Agreement § 28.
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compliance with8 6(a) of the Settlement AgreemeBecondly, Reckitt argues that Mutual did
not sign or serve the notice. Finally, Reckitt claims that Perrigo was notliag&liing its
generic guaifenesin product at the tiMatual made its demand.

1. Notice Pursuant to the Settlement Agreement

Section6(a) of the Settlement Agreement required that prior to executing a supply
agreement, Mutual would notify Reckitt in writing of its eleatito purchase tablets of the
guaifenesin product pursuant t&®)(ii) of the Settlement Agreement. Settlem&gteement §
6(a). Section 5(b)(ii) provided that “Mutual . . . may purchase from [Reckitt] and [Rleshéill
supply . . . tablets of the [Reckitt] Guaifenesin Product corresponding to sudH &ty
Formulation. . ."ld. at 8 5(b)(ii). As such, according to the Settlement Agreement, Mutual could
arrange to purchase from Reckitt the ERG product corresponding to thpdhy&RG
formulaion. The relevant thirgbarty formulation is Perrigo’s generic ERG product.

On October 24, 2013, an agent for Caraco Pharmaceutical Laboratories, Ltdc§"Cara
wrote a letter to Reckitt on behalf Mutual. SeeReckitt’'s Mem. of Law, Ex. 6. According to
the letter, Caraco had purchased Mutual in February 2018t Ex. 6, 2In this letter, Mutual
notified Reckitt that on November 23, 2011, Perrigo had received approval for 600 mg ERG
product, a generic version of Mucindd. Additionally, the letter stated that Perrigo launched its
ERG product in April 2012d. The lettercontinued “Since Mutual has not received FDA

approval to market a Licensed Product that corresponds to Perrigo’s product arutdarame

® Reckitt also contends that another condition precedent included Mutual’s acquisition of
FDA approval to market the ERG product. Mutual disputes this and cites page 3 of the
Settlement Agreement: “WHEREAS, as a result of this Agreement, Mutual’s abibtyter into
competition with the [Reckitt] Guahesin Products is not subject to its ability to obtain approval
of the Mutual products.” The Court declines to address this contractual disputeyab/as
guestions of fact not proper for dismissal at this stage of litigation.
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with Section 6(a) of the Agreement, Mutual elects to purchase [Reckitt’'s] 6@Qaifgnesin
tablets for sale by Mutualldl. Reckitt asserts that this notice was deficient because it failed to
indicatethat the product demanded by Mutual specifically corresponded to Perrigo’s product.
However, the Courdeclinesto dismiss Mutual’s Complaint for thadleged deficiency
Reckitt’s challenge involves questions of fact not properly addressed at the roatismiss
stage. In its Complaint, Mutual alleges that it had provided Reckitt written notice thdt it h
elected to purchase from Reckitt 600 mg ERG product for r&Sad€ompl. {9 22-24The
context of the demand letter could lead to this same concl&g@RReckitt’'s Mem. of Law, EXx.
6. Accepting Mutual’s factual allegations as true and making all inferences liglih most
favorable to Mutual, the Court concludes that Mutual adequately pleaded that it rédpoeste
Reckitt an ERG product corresponding to Perrigo’s product.

2. The Pary Signing and Serving the Notice

Next, Reckitt argues that Caraemot Mutual—signed and served the notice.
Consequently, Reckitt claims that Mutual did not make the request. However, asigisevi
noted the Caracmepresentative indicated that Caraco purchased Mutual in February 2013 and
stated that Mutual elected to purchase Reckitt's ERG pro8eetd. Therefore, Reckitt was put
on notice that Mutual was making the request pursuant to the Settlement Agreemeéduithe
declines to dismiss Mutual's Complaint for this reason.

3. Perrigo’sLawful Sale of its ERG Product

Reckitt next argues that Perrigo was not lawfully selling its ERG prawal@ttober 2013
whenMutualmade itsdemand. Reckitt refers to a gap in Perrigo’s production of its generic ERG
drug followingPerrigo’slaunch in April 2012SeeReckitt's Mem. of Law 19see alsaCompl. |

4. Mutual pleaded that the amount of generic ERG that Perrigo was able tcaotareifvas
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limited, its ability to manufacture the drug was unreliable, and Perrilgnl fi'm produce any
generic ERG foa period following its launch date. Compl. | 4.

However, Perrigo’s difficulties in successfully or continuously producing amklatiag
its ERG product has no bearing on its launch date, which is the operative date tyiggerin
Mutual’s rights under the Settlement Agreem&aeSettlement Agreemegt5(b)(ii) (“If
Mutual does not obtain approval from FDA to market a Licensed Product prior to the Launch
Date of a corresponding Third Party Formulation . . . . Mutual . . . may purchase frokitfjRe
. . tablets of the [Reckitt] Guaifenesin Product . . . commencing no earlier than(9idetlays
after the corresponding Launch Datélfye Launch Date was defined8rb(b)(i) as “the actual
date offirst lawful commercial sale of a formulation corresponding to the Licensed Product in
such Third Party Launch Notice.” (emphasis addadgordingly, the date that Perridjost
lawfully sold its ERG product is the operative dagge. The Settlement Agreement contains no
requirement for theontinuoussale of the thirgbarty product and the Court will not read any

such requirerantinto the party’s agreemerfiee, e.g.Nortel Networks, 737 F.3d at 270.

Mutual’s Complaint pleads sufficient facts to show that Perrigo legalhcleed its ERG product
prior to Mutual’s demand on Reckitt, even if that launch was unsuccessful or disGgeed.
Compl. 11 4, 22-24.

The Court denies Reckitt’'s Motioto Dismiss Mutual’'s Complaint for failure to plead
that Mutual satisfie¢onditions precedent pursuanthe Settlement Agreement.

B. Specific Performance of the Settlement Agreement

In Count V of its Complaint, Mutual seeks specific performance of its agreement t
purchase tablefsom Reckittcorresponding t®errigo’sERG productReckitt counters that

specific performance is an inappropriate remedy here because money damaggtabte. av
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Additionally, Reckitt argues that Mutual has failed to demonstrate the requisgarable harm
for specific performance.

“Specific performance should only be granted where the facts clearly esthblish
plaintiff's right thereto, where no adgeate remedy at law exists, and where justice requires it.”

utils., Inc. v. Blue Mountain Lake Assaicl..P., 121 Fed. App’x 947, 948 (3d Cir. 2005)

(quoting_Clark v. PaState Police436 A.2d 1383, 1385 (1981) (quotation marks omitted)).

Damages may benanadequate remedy “when there is no method by which the amount of
damages can be accurately computed or ascertaidedt’949 (quotinglark, 436 A.2d at

1385). For example, if “the subject matter of the agreement is unique or one sutsh that i
equivdent cannot be purchased on the open market” damages cannot be accurately ascertained.

Id. (quotingAllegheny Energy, Inc. v. DQE, Incl71 F.3d 153, 160 (3d Cir 19993ke also

N.Y. U.C.C. 8 2-716(1) (“Specific performance may be decreed where the goods are umque or
other proper circumstances.”)

Reckitt’'s arguments fail. Firstly, Mutual pled that the ERG product that it $eweks
Reckitt is uniqueSeeCompl. 11 30-33, 36. Moreover, considering that Reckitt holds the patent
for the ERG product, Mualis foreclosed from purchasing it on the open market. Therefore,

damages may be an inadequate remedy to resolve the parties’ disp@BrieSdeuntain, 121

Fed. App’x at 949.

Next, Reckitt’s irreparable harm argument also falsg P6 of theSettlement
Agreement, the parties agreed that no adequate remedy at law existed for thee whitiag
either party might sustain for breach of the Settlement Agreement, and that theeacdmng
party would be entitled to specific performan8eeSettlement Agreemefst 26. In its

Complaint, Mutual pled that “no adequate remedy at law” exists and requestett specif
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performance. Compl. 1 36, 40, 70-Klutual also claimed that without specific performance it
would continue to suffer irreparable harm. Compl. I 72. Consequently, Mutual’s claim for
specific performance of contractual obligations survives and the Court deniet’®#&tddion

to DismissMutual’s request for specific performance.

C. Enforceability of the Settlement and Supply Agreements

Reckitt argues that the Settlement Agreement and supply agreement arebievalide
they lack material term&ursuant to New York law, a contract provision is rendered

unenforceabld the parties leava materiaterm for future negotiationg.rianco, LLCv. Int’l

Bus. Macis. Corp., 271 Fed. App’x 198, 201 (3d Cir. 2008) (citing Joseph Martin, Jr.

Delicatessen, Inc. v. Schumach&? N.Y.2d 105, 109 (1981)). To be enforceable;datract

must be definite with respect to essential terrRakhoury Enters., Inc. v. J.T. Distribs., No. 94

Civ. 2729, 1997 WL 291961, at *3 (S.D.N.Y. June 2, 1997). The essential terms in a contract for
the sale of goods are quantity, price, and time and manner of deld.giuotingJudal Indus.

v. Welsbach Elec. Corp., 138 A.D.2d 573, 574 (1988pwever, “a contract for the sale of

goods will not fail for indefiniteness if the parties intended to make a contrd¢here is a
reasonably certain basis for giving an appropriate remddgal, 138 A.D.2d at 574 (citing

U.C.C. § 2-204). Therefore, one or more undefined terms is not fatal to the contract. Where the
parties’ intent is clear and “there exists an objective method for supplymigsing term, the

court should endeavor to hold tharfies to the bargainlh the Matter of 166 Mamaroneck Ave.

Corp. v. 151 E. Post Rd. Corp., 78 N.Y.2d 88, 91 (1991). Two ways to satisfy the definiteness

requirement have been identifiedNtartin Delicatessen1) the four corners of the agreement

could contain a methodology for determining the missing term; or (2) “theragnéeould

invite recourse to an objective extrinsic event, condition or standard on which the amsunt wa
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made to depend.” 52 N.Y.2d at 110.

Here, Reckittontendghat the Settlemémgreement and supply agreement are missing
terms specifying the quantity and identity of the product Mutual is to purchesReckitt’s
Mem. of Law 21. Reckittlaimsthat absent these terms, the contracts are unenforceable
agreements to agree. Howeveeckitt has not pointed the Cotwotthe allegedly defective
sections of the Settlement Agreement and supply agreement to support itsnasgivinesover,
Mutual’'s Complaint states that Mutual identified the product it requested from ReChatt: “
October24, 2013, Mutual provided Reckitt written notice that . . . it was electing to purchase
from Reckitt 600 mg ERG product for resale. . . .” Compl. Js24;alsdreckitt’'s Mem. of Law,
Ex. 6 at 2. Regarding the quantity of the prod§&,3 of the supplyagreement indicates,

At least nnety (90)days prior to the Mutual Launch Date for a Productiidl

shall make a good faith estimate of Mutual's projected requirement of such

Product for delivery . . . . Mutual shall give [Reckitt] Mutual’'s good faitimeste

of Mutual’s projected requirements of such Product for delivery . . ..
Settlement Agreement, Ap@. 8 2.3, Supply Agreement. Given these provisions, Mutual argues,
and the Court agrees, that a methodology to determine the quantity of ERG productdequeste
was providedSeeMutual’'s Resp. in Opp’n at 23.

Reckitt next argues that tisettlement Agreement and supply agreement should not be
construed as requirememsntractdecause the agreements lack exclusi@geReckitt’'s Mem.
of Law at 2223. Mutual counterthat its Complaint adequately pleads facts demonstrating that
Reckitt s Mutual’s only source of the ERG produ8eeMutual’s Resp. in Opp’n at 23.

In a requiremerstcontract, “the buyer agrees to purchase his requirements exclusively

from the other party to the contracEmbelded Moments, Inc. v. Int’l Silver Co., 648 F. Supp.

187, 192 (E.D.N.Y. 1986). The quantity of the good to be delivered to the buyer is determined by
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the good faith requirement of the parti8eeE. Dental Corp. v. Isaac Masel Co., Inc., 502 F.

Supp. 1354, 1363-64 (E.D. Pa. 1980). The quantity term need not be enumerated, but some
writing indicating that the quantity to be delivered is the buyer’s reqeméshould be provided.
Id. at 1364. Thus, the buyer’s requirement at the time of contracting may be uncertain.

Here, Mutual counters Reckitt’s altenge byclaimingthat a requirements contract does
not obligate the seller to exclusively supply the buyer with its product. The Coegsain a
requirements contract, the buyer commits to exclusively purchase frasalligreall of a

specified prodat. See, e.gEmbedded Moments, 648 F. Supp. at 182; Commercial R8.,

Ltd. v. Jamaica Pub. Servs. Co., Ltd., 612 F. Supp. 1153,(81B3N.Y. 1985) The seller is not

obligated to sell exclusively to that one buyer, and therefore, Mutual was notedliggplead
reciprocal exclusivity.

Mutual claims that its Complaint indicated ttia¢ parties agreed that Mutual would only
purchase from Reckitt. Bking all inferences in favor of Mutual, the Court concludes that
Mutual has sufficiently pleaded facts demonstrating the existenceeqtimements contract.
Since Reckitt owned the patent for the ERG product, Mutual was unable to purchaséhizom
suppliers. Mutual pleads that it was unable to sell a generic product manufactureckiydre
to Reckitt’s refusal to supply it with the generic ERG formulati@ompl. § 39. Furthermore,
Mutual states, “Only Reckitt can manufacture ERG that precisely matches thecapenibf
the Mucinex® product.Id. As such, one could conclude that Reckitt provided Mutual with the
only channel for purchasing Reckitt's ERG product and the Settlement Agreerdesutpply
agreement created requirements contract.

[ll. Mutual's Claim for Declaratory Judgment

Reckitt moves to dismiss Mutual’s claim for declaratory judgrfamiack of ripeness.
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The Court will grant Reckitt’'s Motion in part.
The judicial power of the United States is limited to the adjudication cdeaara
controversy. U.S. Const. Art. Il § 2. A justiciable case or controversy must berifnef

court’s reviewMarket St Sec, Inc. v. NASDAQ OMX PHLX LLG 900 F. Supp. 2d 529 (E.D.

Pa. 2012). “A claim is not ripe for adjudication if it rests upon ‘contingent future eventadlyat
not occur as anticipated, or indeed may not occur at akkxasv. U.S., 523 U.S. 296, 300

(1998) (quoting Thomas v. Union Carbide Agitrods. Co., 473 U.S. 568, 580-81 (1985)).

Ripeness is a matter of degree, especially in declaratory judgment aetians® they are

usually sought before a completed injury has occurred. Pittsburgh Mack S&&rs.&Inc. v.

Int’l Union of Operating Eng5, Local Union No. 66580 F.3d 185, 190 (3d Cir. 2009) (quoting

Pic-A-State Pa., Inc. v. Reno, 76 F.3d 1294 1298 (3d Cir. 1996)).

The Third Circuit has established a test to determine whether a declardgmejt
action is ripeghroughexamining: “1) the adversity of the parties’ inter@tthe conclusiveness
of the judicial judgment, and 3) the practical help, or utility of that judgmdfarket St., 900 F.

Supp. 2d at 533 (citin§tepSaver Data S, Inc. v. Wyse Tech., 912 F.2d 643, 647 (3d Cir.

1990)).The Court will review Mutual’s declaratory judgment actioraccordance witkhese
factors.
A. Adversity of Interest
“[A] potential harm that is ‘contingent’ on a future event occurring will likedy satisfy

[the adversity of interest] prong of the ripeness test.” Pittsburgh Mack, 580 A.3d @diting

StepSaver 912 F.2d at 647-48). However, the plaintiff need not have suffered a completed
harm, but must demonstrate that the probability of the feared future event occuraaband

substantial, of sufficient immediacy and reatywarrant the issuance of a declaratory
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judgment.d. (quoting Armstrong World Indus., Inc. v. Adams, 961 F.2d 405, 412 (3d Cir.

1992)). If intervening events would remove the potential for harm, then the contrbeemsyes

speculative. Market StreeQ00 F. Supp. 2d at 533 (citigesbytery oN.J. of Orthodox

Presbyterian Church v. Florio, 40 F.3d 1454, 1463 (3d Cir. 1994)).

In this caseMutual seeks an Order declaring the validity of the Settlement Agreement
and Reckitt’'s duty to supply Mutual with authorized generic versions of its Mucinex ERG
products at the time thirgarty manufacturers launch products pursuant to various Abbreviated
New Drug Applications (“ANDA”) Compl. § 82. This Order would include Reckitt’s duty to
supply an authorized generic version of Mucinex® 600 mg H&Glowever Mutual goes
beyond the ERG product at issut#reformulation corresponding to Perrigo’s generic product—
and requests declaratgundgment as to any other third-party product corresponding to the
Mucinex® prodicts. Mutual claims that otheranufacturers, Watson and/or Aurobindo, have
filed ANDAs seeking to sell generic products corresponding to Mucinex® prodiicis.g 80.
Mutual suggests that these other third parties will receive approval to sefieheiic products,
thereafter triggering the supply agreemdahtat 19 8682; see alstMutual’s Resp. in Opp’n at
24.

Mutual’s claims pertaining to third parties other than Perrigo are specuRtiveto
legally launching their generic formulations of tregious Mucinex® products, the other third

parties will need to obtain approwaitheir ANDAs See21 U.S.C. § 355(j)see alsd-ederal

Trade Commission v. Actavis, Inc., 133 S. Ct. 2223, 2227-28 (2013) (discussing the drug-

regulatoy framework and therpcess for ANDAapproval).The Court cannot speculate that
those third parties will successfully obtain FDA approval. Moreover, pursuant tetttengnt

Agreement, Mutual will also be required to give Reckitt written notice of its derfieathose
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other productsThese are all intervening events that may or may not materialize. Thetie¢ore,
risk of harm to Mutual is unknown and the Court concludes that Mutual has failed to present
sufficient adversity of interest between the parti@sen that Mutual &s failed to satisfy the

first factor in the test for declaratory judgment with respect to the-plairty drugs other than
Perrigo’s formulation, the Court concludes that declaratory judgment as éodihass is not
warranted.

As to Perrigo’s600 mgeRG product, however, the Court concludes that Mutual has
pleaded sufficient facts to demonstrate adversity of interest. Mutualdeed pleaded that it
suffered harm from Reckitt'allegedrepudiation of the Settlement Agreement following
Perrigo’s launch bits ERG productThe Court will continue its inquiry as it relates to Perrigo’s
600 mg ERG formulation.

B. Conclusivity

The next step in determining @pesss to examine “the conclusiveness of the judicial

judgment.” Pittsburgh Mack, 580 F.3d at 190 (citBtepSaver 912 F.2d at 647). “A

declaratory judgment is conclusive if it definitively decides the rights of ttiepdMarket St,
900 F. Supp. 2d at 534 (citir®@iepSaver 912 F.2d at 649 n. 9). Judicial action should “antioun

to more than an advisory opinion based upon a hypothetical set of facts.” Pittsburgh Mack, 580

F.3d at 190 (citindPresbytery of N.J40 F.3d at 1468). Here, Mutual presents the Court with a

actualizedacts regardindgPerrigo’s product launch.dzlaratoy judgment as to Perrigo’s ERG
product would be conclusive and the Court retains jurisdiction.
C. Utility
The third and final step in evaluating ripeness looks to “the practical help, ty” wili

the court’s judgment. Pittsburgh Mack, 580 F.3d at 191 (qu&iegSaver 912 F.2d at 647).
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Here, Mutual asserts that a declaratory judgment would be useful so tHbkitomi whether it
can plan market entrijlutual’s Resp. in Opp’n at 24. Because an actual controversy exists
pertaining to Perrigo’s product, the Court agrees that declaratory judgment waislefleand
practical for Mutual’s planned market entry.

In conclusion the Court grants Reckitt's Motion to Dismiss Mutual’s claim for
declaratoryjudgment as to thirgharty formulations other than Perrigo’s 600 mg ERG
formulation and denies Reckitt's Motion as to PersdeRG product.

CONCLUSION

For the foregoing reasons, the Court will deny Reckitt's Motion to Dismiss Vaitua
Complaint with respect to Mutual’s antitrust and state law claims. The Court will grekittRe
Motion to Dismiss Mutual’s claim for declaratory judgment as to all thady formulations of
Mucinex® other than Perrigo’s 600 mg ERG product, but deny Reckitt's Motion as tcoRerrig

600 mg ERG product, which is the primary subject of Mutual’'s Complaint.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

URL PHARMA, INC., ET AL,
Plaintiffs, . CIVIL ACTION

V. . 15505
RECKITT BENCKISER, INC.,

Defendant.
ORDER

AND NOW, this 25thdayof August 2015, upon consideration Defendant Reckitt
Benckiser, Inc.’s (“Reckitt”) Motion to Dismiss Plaintiffs’ ComplainirBuant to Rules 8(a) and
12(b)(6) (Doc. 20), Plaintiffs URL Pharma, Inc., Mutual Pharmaceutical Compan, and
United Research Laboratories, Inc.’s (collectively “Mutual”) Respam&2pposition to Reckitt's
Motion to Dismiss (Doc. 21), Defendant Reckitt's Reply Memorandum of Law in Furthe
Support of Its Motion to Dismiss (Doc. 24), and all other briefs, exhibits, and papers Rerein,
IS HEREBY ORDERED AND DECREED as follows:

1. Reckitt's Motion isDENIED as to Mutual’s antitrust and state law claims;

2. Reckitt's Motion isDENIED as to Mutual’s claim for declaratory judgment

pertaining to Perrigo’s 600 mg ERG formulation of Reckitt's ERG product;

3. Reckitt's Motion isGRANTED as to Mutual’s claim for declaratory judgment

relating to all other thirgbarty formulations of Reckitt's Mucinex® product.

BY THE COURT:

/s/ Petrese B. Tucker

Hon. Petrese B. Tucker, C.J.
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