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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANTHONY DAY ,

Petitioner,
V. . CIVILACTION NO. 15-0863
LARRY MAHALLY ,etal.,
Respondents
MEMORANDUM OPINION
Rufe, J. February 2, 2017

Petitioner seeks relief ithis Court pursuant to 28 U.S.C. § 2254, arguing that his state-
court conviction is contrary to the United States ConstitutMagistrate Judge Linda K.
Caracappa issued a Report and Recommendation (“R&R”) recommending that tbe betit
denied, to which the Petitioner filed objections. For the following reasons, Petgione
objections will be overruled and the petition for the writ of habeas corpus willnbedde

l. PROCEDURAL HISTORY

On July 7, 2006Retitionerwas foundguilty in Philadelphia County of rape, involuntary
deviate sexual intercourse, contact with a minor for sexual purposes, statut@lyassault,
sexual asault, incest, indecent assault, unlawful restraint, endangering theenadlachild,
corrupting the morals of a minor, simple assault, recklessly endangerimg@apetson, and
indecent exposure.Petitioner was sentencémlan aggregate term of fgrto eighty years
which he is currently serving.Petitioner has filed the instant petitipro se though he was

represented by counsel at trial ahdinghis direct appeald.

! Doc. No. 165 at 20.
2Doc. N0.14-2 at 3.
% Doc. No.3 (“Amended Petition"at 1314.
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After sentencingPetitioner filed possentence motions which were rejected by the state
courtsas untimely* On January 26, 2009, Petitioner filed his first petition for collateral review
under the Pennsylvania Post Conviction Relief Act (“PCRA8questing reinstatement of his
direct appeal rights and permission to filespsentence motionsunc pro tun® The PCRA
court granted Petitioner’s request, and on February 2, 2009, his motions were filed with the
PCRA court’ After the PCRA court denied Petitioner’s motions, the Pennsylvania Superior
Court affirmed his sentence on March 11, 281Dhe Pennsylvania Supreme Court denied
allocatu on January 20, 202°1..

On June 29, 2011, Petitioner filed a PCRA petiatiagingineffective assistance of
counsel’® His amended petition was denied on May 24, 2013, and the Pennsylvania Superior
Court affirmed the dismissal on March 24, 2614Allocatur was denied on September 3,

2014 Petitioner filed a second PCRA piit in state court on December 19, 2614.

Petitioner filed aequest for relief undeg 2254 inthis Court on February 14, 2015, and

filed a revised petition on March 13, 20¥5Magistrate Judge Caracapipen issued an R&R

“Doc. No.17 (“R&R”) at 1-2.

®42 PaC.S.8§ 954151.

®R&R at 2.

"1d.

8 Commonwealth v. Dap96 A.2d 540, 540 (P&uper Ct.2010);Doc. No.14-1 at 2.
® Commonwealth v. Dayl4 A.3d 823 (Pa. 2011).

1 Though Petitioner filed his PCRpetitionpro se appointed counsel represented him through the proceedings.
SeeDoc. No.3 at 14;Doc. No.14-2 at 4

" Commonwealth v. Dayl00 A.3d 316, 316 (Pa. Supét 2014);Doc. No.14-2 at 4.
12 Commonwealth v. Dap9 A.3d 75 (Pa. 2014).

3 Doc. No.1at 16. A review of the Philadelphia County Court of Common Pleas docket appeadidate that
Petitioner’s second petition was dismissed.wkleer, no party has informed this Coaftany decision in the matter.

“R&R at 2.



recommenihg Petitioner’s wit be denied;> and Petitioner timely file objections to the R&R,
focusing primarily on his request for a stay and abey&hce.
II. LEGAL STANDARD

Review of Petitioner’s writ of habeas corpus is governed by the Antaerranid
Effective Death Penalty Act of 1996 (“AEDPA”). Under the AEDPA, “a disttourt shall
entertain an application for a writ of habeas corpus [filed on] behalf of a personadycus
pursuant to the judgment of a State court only on the ground that he is in custody in violation of
the Constitution or laws or treaties of the United StatédNhere, as here, a magistrate judge
has issued a report and recommendation, the distnict’s review isle novoof “those portions
of the report or specified proposed findings or recommendations to which objection |5 made
and it “may accept, reject, or modify, in whole or in part, the findings or recommamsialy the
magistrate judge’®

In order to raise a federal habeas claim, a petitioner must first exhaust labhlevsiiate
law remedies? Claims that are not exhausted will become procedurally defaulted, forgclosin
federal review on the merits unless the petitioner “can demtmstase for the default and
actual prejudice as a result of the alleged violation of federal law, or can steatenhat failure
to consider the claims will result in a fundamental miscarriage of jusicadditionally, where

the proper state courtlmrred from considering a petitioner’s claims, the claims are also

®R&R at 19.

®Doc. No.19.

1728 U.S.C§ 2254(a).
818 U.S.C§ 636(b)(1).

19 See28 U.S.C§ 2254(b)(1)(A) (requiring that petitioner “has exhausted the remedies available in the courts of
the State” before a claim is cognizable on federal habeas review).

2 Coleman v. ThompspB01 U.S. 722, 750 (1991).



consideregrocedurally defaulted

Only in the rarest of casesayafederal court review the merits of a procedurally
defaulted claim. If a pgioner demonstrates his case fallsthin the narrow class of cases . . .
implicating a fundamental miscarriage of justice,” the merits may be revféitéde United
States Suprem@ourt has emphasized that this fundamental miscarriage of justice exception
applies to only “a severely confinedtegory” of case$ Where an allegation of actual
innocence is made, the new evidence presented by the petitioner must show ré likeho
than not that no reasonable juror would have convicted [the petitidiier].”

Most of Petitioner’s exhausted claims concern ineffective assistance oetoumsler
the Supreme Court’s decision$trickland v. Washingtgrtounsel is presumed to have acted
reasonably and to have been effective unless a petitioner can demonstrate ¢Linteltsc
performance was dieient and (2) that the deficient performance prejudiced the petitfdner.
Counsel’s performance is only deficient when it is “outside the wide range etpiahally
competent assistanc&” Prejudice occurs upon a showing that there is a reasonable possibility

that but for counsel’s deficient performance, the outcome of the underlying proceedilay

2|d. at 735 n.1 (“[l]f the petitioner failed to exhaust state remedies and thisteauhich the petitioner would be
required to present his claims in order to meet the exhaustion requineméddtnow find the claims procedurally
barred. . . . there is procedural default for purposes of federal habsas.gisdicCandlesy. Vaughn172 F.3d
255, 260 (3d Cir. 1999) (noting that where state procedural rulébdbapplicant from state court relief, claims are
considered procedurally defaulted, and can only be considered if applicamtstietes “cause and prejudice” or
“fundamental miscarriage of justice” und@glemar).

22 3chlup v. Delp513 U.S. 298, 3145 (1995) (internal citation omitteddee also McQuiggin v. Perkins33 SCt.
1924,1932(2013) (“A federal court may invoke the miscarriage of justice excepijustify consideration of
claims defaulted in state court under state timeliness rules.”).

% McQuiggin 133 SCt. at 1933.
241d. (citing Schlup 513 U.S. at 329).
%466 U.S. 668, 687 (1984).

#1d. at 690.



have been differerf!. For example, “[a]n attorney cannot be ineffective for failing teera
claim that lacks merit,” because in such cases, the attorney’s performancegianeritg and
would not have affected the outcome of the proceeding.

Further, when the state court has squarely addressed the issue of counsel’'s
representation-as wih Petitioner’s five exhausted claimshe district court faces a double
layer of deferenc&’ In these cases,He pivotal question is whether the state court’s application
of the Stricklandstandard was unreasonable, which is different from asking whether defense
counsel’'s performance fell beldBtricklands standard.®®

[ll. DISCUSSION

Petitioner raises eight clainis his memorandum of lai#. Five of these claims were
raised in the state courts in his first PR@etitionand are properly exhaust&d The remaiing
three claims were not previously raised, and thus are procedurally defaultechaoibea
reviewed on the merit§ Further, as Petitioner fails to show good cause for his faduimely

raise these claims, his request for a stay and abeyandeedédhied>*

" Lewis v. Horn 581 F.3d 92, 1067 (3d Cir.2009).

% Singletary v. Blaing89 F. App’x 790, 794 (3d Cir. 2004) (citimdoore v. Deputy Comm’r of S&untingdon

946 F.2d 236, 245 (3d Cir. 1991%ke also Stricklandi66 U.S. at 694 (statirthat it isnot enough to point out
errors by counsel whichadsomeeffect on proceeding, but rathibie petitionemust demonstrate that in absence of
such errors, there is a reasonable probability the outcome would have fieremt)i

2 Premo v. Moorg562 U.S. 115, 123 (2011).

%0 Grant v. Lockett709 F.3d224, 232 (3d Cir. 2013%ee als®8 U.S.C§ 2254(d) (requiring petitions to
demonstrate state court proceedings were contrary to clearly establist@diased on an unreasonable
determination of the fastn order to be found meritorious).

31 AmendedPetitionat 1822 (raising exhausted and unexhausted claise®);alsdR&R at 23 (listing Petitioner’s
claims).

%2 R&R at 5 (“Petitioner’s first five claims of ineffective assistance ofnseliwere presented to the state courts.”).

%3 pgitionerhas fileda second PCRA petition with these three claims which is currentlyrgenBor this reason,
though the Court does not have access to the complete state record, itetdketsthlleged by Petitioner as true.
Ultimately, however, these facts fail ta@slish that Petitioner is entitled to relief.

3 petitioner requests a stay and abeyance while the Pennsylvania state esiotes tbe claims of hisecond
PCRA petition, arguing that his claim of innocence excuses proceduratd&aeDoc. No.19 & 1-2. However,
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A. Petitioner’'s Exhausted Claims

Petitioner’s five exhausted claims were rejected on the merits by the PCRAdthe
Pennsylvania Superior Couft.In reviewing Petitioner’s claims, thdagistrate Judge
determinedhat the state court’s application®tricklandwasnot unreasonabl&. Petitioner
objects to the R&R in general terms, but has not shown any error.

1. Petitioner Cannot ShowTrial Counsel Was Ineffectiveby Failing to
Secure aDNA Expert.

Petitioner argues that trial counsel was ineffective for failing to secugrpant to testify
thatDNA evidence excluded him “as the perpetrator of the crithelThis claimfails for two
reasons.

First, the PCRA court found that Petitioner faileddentify a specific experivhich was
fatal to his claimunder governing Pennsylvania I&fvThe court further determined thatenif
an expert had beaybtained to testify as Petitioner wished, it would not have added to his
defense as his counsel fullygaed the issue in the same maniieTherefore he could not show
any prejudice from the expert’s failure to testify.

Second, even if a specific expert had bielemtified, Petitioner overstatéke potential

effect of expert testimony regarding DNA evidence. While DNA evidence mapiticlusive of

as explained below, because Petitioner’s claims are barred by Pennsylvahigésdadtlimitations and he cannot
demonstrate “cause and prejudice’adgfundamental miscarriage of justice” undéoleman the Court finds that the
proceduradefault cannot be excused.

% Doc. No.14-2 at 14(“[Petitioner’s] claims of ineffectiveness on the part of trial and apgetiatinsel are either
refuted by the record, underdeveloped, or otherwise without merit.”).

®R&R at 516.
37 Amended Petitiorat 18.

% Doc. No. 142 at 7 (oting that the Pennsylvania standard for counsel’s ineffectivenesdlifug fa call a witness
requires a PCRA petitioner show that the witness existed, the wittasszvailable, and that counsel knew or
should have knownf the witness) (citingcommonwealth v. Boma826 A.2d 831, 856 (Pa. 2003)).

% Doc. No.14-2 at 8 (“Trial counsel argued that there was a high likelihood that [PetispiDNA should have
been present on the sofa cushion if the events had, indeedeacasithe victim claimed. That is the same
argument that [Petitioner] wanted an expert witness to make.”).

6



guilt, the absence of DNA evidencannot, conversely, show that Petitiod&l notcommit the
crimes with which he was charged. Rather, at mostayt demonstrate an inconsistency in the

complainant’s storyasdefense counsel arguattrial *°

Ultimately, the trial court found the
complainant credible and adjudged Petitioner guilty despite any potefdaiadiableevidence,
which strongly suggests that an expert witness on the subject would not have changed the
outcome of Petibner’s trial** Under theecircumstances, th&ourt cannot conclude that the

state courtstlecisions were unreasonable.

2. Petitioner Cannot ShowTrial Counsel Was Ineffective by Not
Obtaining an Expert to Discuss Effects of Naproxen and Kloran.

SecondPetitionerargueghat counsel was ineffective for failing to obtain an expert to
testify about the drugs Naproxen and KlonoffinThe Pennsylvania Superior Court notieat
Petitioner dedicated a “single sentence within his brief” to this contemtmahit is unclear from
Petitioner’s brief what the import of this testimony would have BéeBnce again, Petitioner
hasfailed to identifya specific withess or to demomate prejudice. Indeed, Petitioner does not
even articulate how he coudive been prejudiced by the absence of this testimony at trial. For
these reasons, the PCRA courts correctly rejgeegitioner’s clainf*

3. Petitioner Cannot Show Trial Counsel Wadn effective in Advising
Him About His Right to Testify or by Failing to Contact Witnesses.

Petitioner’s thirdclaim, that his lawyer was ineffective for failing to advise him about his

“ODoc. No.16-5 at 1011 (arguing that complainant’s testimony was inconsisteti priysical evidence because
three DNA samples recovered were fiom defendant).

*'Doc 165 at 20.

2 Amended Petition at 18.

“*Doc. No.14-2 at 7.

*Doc. No.14-2 at 89; see alsR&R at 9



right to testify and for failing to contact witnesses, alsodanrit.*> The state courts found that
Petitioner was advised of his right to testify and waived it volunt&tiljhis determination is
well supported by the trial record, which demonstr#tasPetitioner’s decision not to testify
was informedy discussias with counsel, including a conversation with his lawyenediately
before he decided not to testffy.In fact, when asked directly if he came to the decision not to
testify of his own free will, Petitioner repliedWith the advice of my attorney. Ye$* Based

on this colloquy, the trial court fourRRetitioner'sdecision was voluntard?, and the Court cannot
conclude that this decision was unreasonable.

With regard to counsel’s alleged failure to contact witheSsée PCRA court
determined that(1) Petitioner failed to identify the witnesses, (2) Petitioner failedgoeanow
we was prejudiced by the absence of their testimony, and (3) other witpessested were
found credible! Without any evidence of who would have beafled to testifyor what they
might have saidPetitioner’s claim must fafi?

4. Petitioner Cannot ShowTrial Counsel Was Ineffective br Advising
Him to Forego a Jury Trial.

Fourth, Petitioner argues that counsel was ineffective for advising himetgofarjury

4 Amended Petition &t8.
“®Doc. No.14-2 at 1112.

“"Doc. No.16-5 at 4 (askingPetitionerif he had changed his mind overnight and confirming that he still did not
wish to testify).

®8d.

“91d. (trial court’s determinatiothat Petitioner waived his rigkhowingly and voluntarily)see alsdR&R at 1214
(recounting Petitioner’s colloquy)Additionally, Petitioner executed a written waiver of his right to testigc.
No.14-2 at 1312.

%0 Amended Petition at 18.
*1Doc. No.14-2 at 910.
%2 SeealsoR&R at 11.



trial.>® This claim is belied by the record, which reveakstthe trial court conducted a full
colloquy on the record and that Petitioner signed a waiver of his right to aytjialyty*
Petitioner failed to present any evidenicat his attorney’s advice fell below tBérickland
standard™ Without such a showing, Petitioner’s claim carswatceed.

5. Petitioner Cannot Show Appellate Counsel Was Ineffective in Failing
to Argue Insufficiency of the Evidence.

Petitioner’s finhexhausted claim relates to appellate counsel’s ineffectiveness in not
arguing the evidence presented at trial was insufficient as a matter of laneaio sustverdict®
The state courts determined that Petitioner’'s arguments were vague and weidpatelbecause
he failed to discuss any of the crimes of which he was convicted or their eléfments
Nonetheless, the PCRA courts reviewed the evidence presented and determinéchdrevas
than sufficient” to sustain Petitioner’s convictiofisFurther, appate counsetlid argue that
Petitioner’s convictions were against the weight of the evid&hen this record, Petitioner
cannot showneffectiveness oprejudice, and the Court musject Petitioner’s final claim.

B. Petitioner’'s Unexhausted, ProcedurallyDefaulted Claims

Petitioner after “review of tke record and other informatioi®brings three unexhausted
claims in his habeas petitioin particular Petitioner arguesfl) counsel was ineffective for

failing to pursue a claim of actual innocence based on DNA or other evidenceui@gtwas

*3 Amended Petition at 18.

> Doc. No.16-1 at 23. Petitioner does not appe@arargue that this waiver was involuntary or otherwise invalid.
**Doc. No.14-2 at 1112.

5 Amended Petition at 18; R&R at 115.

*"Doc. No.14-2 at 1314.

**Doc. No.14-2 at 14.

*Doc. No.14-1 at 79.

% Amended Petition at 19



ineffective for failing to investigate his statements to the police; and (3) thaseldfailed to
challenge a tape entered into evidence against Petitiditdrough Petitioner has filed a second
PCRA petition seeking review of these issues, PennsylvdP@FA statute bars Petitioner from
litigating them®® Therefore the Court findshateachis procedurally defaulted and that
Petitioner has failed to present evidence that permits review on the MeSBipecifically,
Petitioner has not shown “cause for the default and actual prejudice as afrdsiklleged
violation of federal law, or demonstrate[d] that failure to condigeiclaims would result in a
fundamental miscarriage of justic&”
1. Petitioner Cannot Show Cause and Prejudice or a Miscarriage of

Justice Resulting from Counsel’s Failure to Pursue a Claim of Actual

Innocence.

Petitioner argues that his counsel wasfewive for failing to assert his actual innocence,
and points to DNA evidence and “comments made by the trial court about the DNA at
sentencing” to demonstrate his innocefftés Petitioner was in the courtroom wheisth
evidence was presented and theteat of all trial proceedingserememorializedn the record

at the time of final disposition, his failure to present it timely to the state courtstdenno

excused. Indeed, Petitioner did not show cause for default in his pé&titicme Court has

1 See42 Pa.C.S.§ 9545(b)(1) (“Any petition under this subchapter, including a second or subseetigon, shalll
be filed within one year of the date the judgment becomes final . . .h8reTare extremely narrow exceptions to
this time bar, which must braisedwithin 60 days of the date the claim could have been preseBesdid.

88 9545(b)(1)(i}(iii), (b)(2).

%2 Coleman501 U.S.at 735 n.1 (“[I]f the petitioner failed to exhaust state remedies and theteavhich the
petitioner would be required to pesg his claims in order to meet the exhaustion requirement would ndwhé
claims procedurally barred. . . . there is procedural default for purpbederal habeas."see alsdvicCandless
172F.3dat260 (noting that where state procedural rules bar the applicant from sieteetief, claims are
considered procedurally defaulted, and can only be considered if applicamstietes “cause and prejudice”ar
“fundamental miscarriage of justice” uerdColeman).

83 Coleman501 U.Sat 750.
54 Amended Petition at 190.
d.
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already addressed Petitioner’s arguments regarding the DNA evideddmds that there is no
danger of a fundamental miscarriage of justieee.

2. Petitioner Cannot Show Cause and Prejudice or a Miscarriage of
Justice Stemming fromDefects inCounsel’'sPre-trial Investigation.

Petitionemextargues that trial counsel failed to investigateperlybefore trial and that
counsel was ineffective for failing to challenge various pieces of evedamt statements
presented at trid® Like his first unexausted claim, these claimgounded in information
known to Petitioner sindeis trial’s final dispositior—are timebarred. Petitioner also presents
no evidence excusing his failure to present these claims timely to the Penizsytuarts®’
Therefore, tkb Court is constrained to find no fundamental miscarriage of justice will rebist if
claim is not reviewed.

3. Petitioner Cannot Show Cause and Prejudice or a Miscarriage of
Justice Resulting fromthe Failure to Challenge Audiotape Evidence.

Petitioner’s final unexhausted claim centers on his counsel’s failure temfpala tape he
alleges was improperly admitted against him at #ialvhile Petitioner's brief argues how
counsel was ineffective, Petitioner again does not show cause as tioesbyclaims were not
timely presentean collateral reviewNo showing is made dadctwal prejudice to Petitiondryy
the tape’s admissioft. Without any new evidence, the Court determines that procedural default

cannot be overcome.

% Amended Petition at 2B2. Specifically, Petitioner identifies counsel’s failure to challenge a sezaniany
counsel'dfailure to challenge statements taken wRitditioner was detoxing from oxycodgraand an allegedly
illegally recorded tape.

571d.

®81d. at 22 Petitioner also appears to argue that his statements on the tape weagl@ebluntarily and were
obtained in violation ofhe Sixth Amendment.d. at 21:22. The Court finds that both Petitioner's arguments as to
substance and admission of the tape are defaulted and not excused.

1d. at 22
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C. Petitioner Cannot Demonstrate Good Cause Required to Grant &tay and
Abeyance of the Writ

Petitioner has requested a stay and abeyance of his habeas petition while the
Pennsylvania state courts address his second PRCA pélitRetitioner's objectionto the
R&R primarily addressdthe determination that a stay and abeyance should not be granted.

The stay and abeyance procedure holds a federal habeas petition pendingoexbausti
state remediesandit should only be granted in limited circumstanfeBecause granting a stay
effectively excuses a petitioner’s failure to present his claims first tdadteecourts, stay and
abeyance isnly appropriate when the district court determines there was good cause for
petitioner’s failure to exhaust his claims first in state colfrttlere, he Court has reviewed
Petitioner’'s unexhausted claims and determined that no cause was presentedowlicxouse
default. Theefore, a stay and abeyance igppropriate and Petitioner’s request is denied.

IV. CONCLUSION

The objections to the R&R are overruldBecause Petitioner hast made a substantial
showing of the denial of a constitutional right, a certificate of appealability otiilssue. There
is no basis for concluding that “reasonable jurists could debate whether . . . iba pketuld
have been resolved in a different manner or that the issues presented were auldgsated

encouragement to proceed furth&rAn order will be entered.

% Amended Petition at 19t appears thahe PCRA petition was dismissed in December 2016.

" Doc. No. 19 at 2. Petitioner’s objections to the R&R’s finding regarding his aittnatenceslaim are addressed
in Partlll. B.1.

"2 Rhines v. Webeb44 U.S. 269, 2736 (2005).
B1d. at 277.
" Slack v. McDaniel529 U.S. 473, 484 (2000) (internal citatimmitted).
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