SCOTT v. GENESIS HEALTHCARE, INC. et al Doc. 40

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DARNELL SCOTT,

Plaintiff,
V. : CIVIL ACTION
GENESISHEALTHCARE, INC., etal.,,  : NO. 15-0916
Defendants.
MEMORANDUM
Tucker, C.J. August 22, 2016

Presently before the Court are Defendants’ Motion for Summary Judgment (Doc. 25)
Plaintiff’'s Response in Opposition (Doc. 27), and Defendants’ Reply to PlaifiRégponse in
Opposition (Doc. 31). Upon consideration of the parties’ submissions and exhibits and for the
reasonset forth below, this CouRANTS IN PART andDENIESIN PART Defendants’

Motion.
l. FACTUAL BACKGROUND

In hisComplaint, PlaintiffDarndl Scott (“Plaintiff’) alleges that Defendants Genesis
Healthcare, Inc. (“Genesis Healthcare”) and 650 Edison Avenue Operations, i/BC d/
Somerton Center (“Somerton Center”) (collectively, “Defendantisiiated42 U.S.C. § 1981
(“Section 1981") and Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20@0eeq(“Title

VII"). * The material undisputed facts follow.

! In his Complaint, Plaintiff indicated that he “plan[ned] to amend the . . . compdmtiudeclaims
pursuant to the Pennsylvania Human Relations Act (‘PHRA’) if and when fintsare
administratively exhausted with the Pennsylvania Human Relations Conm({$#tRC’). Such claims
will mirror Plaintiff's federal claims.” Compl. at 1 n.1, Doc. 1. Plaintiff neamended the Complaint to
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Defendant Somerton Center “is a short and lwergicare facility located in
Philadelphia, PennsylvaniaDefs. Joint Stmt. of Undisputed Material Facts | 1, Doc. 25.
Plaintiff, an African American individual, began working at Somerton Center asradvance
Assistant in January 20F4Arthur Lyons (“Lyons”), an African American individual, was the
Administrator atSomerton Center and one of Plaintiff's supervisors. Joseph Schweitzer
(“Schweitzer”), a Caucasian individual, became Plaintiff's direct sug@rghortly after Plaintiff
began working at Somerton Center.

Somerton Center has an Employee Handlibakcontais an Equal Employment
Opportunity Policywhich applied to Plaintiff’'s employment at Somerton Cenr{{ 4-6. The
Employee Handbook has a policy of prohibiting discrimination based on racketaild the
manner in which an employee may report discrimination and harassidefit7—8.
Furthermore, the Employee Handbook includes an Introductory Period Policyrdferto the
Introductory Period Policy, “new employees will participate in & introductory period and
employees who transfer or are promoted into new positions may be required tefsillgces
complete a new 9@ay introductory period to demonstrate their potential for success in the new
position.” Id. 1 9. Additionally, as a new employee, Plainti¥hs requiredo successfully
complete a probationary period of employment. Nonethelesacts$sfucompletion of the
introductory period was not a guarantee of future employment for [Plportdny other
introductory employee[].”ld.  11.

On or about January 28, 2014, Plaintiff “received a verbal warning fro®chweitzer

for three late arrivals within one pay periodd. § 15. Somerton Center’s time records indicated

include claims pursuant to the PHRA. Accordingly, the Court will not addrgsstate law cause of
action.

2 At all relevant times, Plaintiff was an-aill employee at Somerton Center. Defs. Joint Stmt. of
Undisputed Material Facts | 10, Doc. 25.



that Plaintiff was late on the dates specified on the warhi@m or about February 20, 2014,
Plaintiff received a thirtyday progress repo Of the twelve categories includedtime report,
Plaintiff received a rating of “Needs Improvement” in eight categotiesluding overall ability
to handle the job, performs all essential job functions, performs high quality of work, and
completes tasktimely.” Id. § 16.Plaintiff received a rating dMeets Expectationsin the
remainingfour categories, including “demonstrates teamwork, demonstrates good customer
service, observes policies and procedures, and practices good grooming and.hddtness
Plaintiff “did not receive any ratings of “Above Expectationsld. The attached addendum to
the progress report suggested that Plaintiff “(1) show up on time for his schedttlg@she
more proactive about his workflow, and become more @irrentedand forward thinking with
basicdaily tasls; (3) keep focus on the task at hand; and (4) avoid socializata]"17.

On or about April 8, 2014 and April 9, 2014, Plaintiff received a nidetyprogress
report? Of the twelve categories included in the report, Plaintiff received a rdtiitpeds
Improvement” in nine categoriesd. 9 18. Plaintiff received a rating of “Meets Expectations” in
two categories-“practices good grooming and neatness, and adheres to attendance padticies.”
Plaintiff did not receive a rating in the “Performance Expectations” catedgbryAdditionally,
Plaintiff “did not receive any ratings ohbove Expectations.”ld. After receiving his ninety
day progress report, Defendants did not terminate Plaintiff. Instead,daetsrextended

Plaintiff's introductory period by an additional thirty days.

® Defendants’ statement is inherently contradictory. Defendants maintailaiivatiff received a verbal
warning from Schweitzer and then state that Somerton Center’s recdeds thedt Plaintiff “was late on
thedatedisted on the warning Defs. Joint Stmt. of Undisputed Material Facts § 15 (emphasis added).
Therefore, it is unclear as to whether the warning was verbal, writtdoth.

* The date on the ninety-day progress report is April 8, 2014. PI. Resp., Exh. N, Doc 27.
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On May 1, 2014, Schweitzer instructed Plaintiff to repair the motor on a bariedkic b
The bariatric bed was “a very largejo-ton bed.” Defs. Reply at 1@oc. 31> The bariatric
bed was located in a room with two residents. The resident whose bed that Plaismtiédevas
not present during the repair. The other resident whose bed did not need repairingsesisip
the room while Plaintiff worked on the bed. At some point during the day, Plaintiff asked
Schweitzer to take a lunch break and Schweitzer approved. While on his break, PI#itti#f le
bed that he was repairing on its s{tlee “Bed Incident”) Lyons “testified that [Plaintiff] left ta
room in a dangerous situation with@atmebody there monitoring it and created a pretty
significant safety violation."Defs. Joint Stmt. of Undisputed Material Facts  25. Schweitzer
also “testified that [Plaintiff's] actions created a safety isslek.f 26.

After the Bed IncidentSchweitzerecommended that Lyotsrminate Plaintiff. Lyons
subsequently approved the recommendattechweitzer and Lyons “terminated [Plaintiff's]
employment because he failed to complete his introductory period as a réssipobr
performance (including lack of job knowledge, continued inability to train, unscheduldd brea
constant insubordinate behavior, and excessive fraternization).” Defs. Reply ataddition
to poor performance, Schweitzer and Lyons terminated Plaintiff for “his@mezf [an] unsafe
working condition while on a last chance extension of his introductory peridd.On May 13,
2014, Plaintiff's termination became effective. Schweitzer later repldaedif® with Damon
Lattimore El, an African American individualDefs. Joint Stmt. of Undisputed Material Facts

27. Lyons also approved the replacemédt.

® After Plaintiff filed his Response in Opposition and included Pldmt#tatement of Material and
Disputed Facts (Doc. 27), Defendants supplemented their statement of wetlispirrial facts in their
Reply brief (Doc. 31). The Court will incorporateetundisputed material facts alleged in the Reply brief
to the extent they allege new undisputed facts that were not included nigtheldoint Statement of
Undisputed Material Facts (Doc. 25).



In addition to the above-mentioned undisputed facts, Plaintiff provides a litanyof fact
thathe considermaterial andlisputed®

A. Managerial Hierarchy and JoPositiors at Defendants Genesis Healthcare and
Somerton Center

Plaintiff claims that “Defendant Somerton Center . . . is one of Defendant Genesis
Healthcare’s facilities, located at 650 Edison Avenue, PhiladelPAid, Pl. Stmt. of Material
and Disputed Facts 1 1, Doc. 27. Prior to working at Somerton Center, Plaintiff obtaigld a hi
school degree as well as certificates in Carpentry and Green Manufactdrifig.

Additionally, Plaintiff had experience as a Maintenance Assistant at arathléy of
Defendant Genesis Healthcare, Brinton Mardr. At Brinton Manor, Plaintiff “perform[ed]
largely the same job responsibilities[,]” as he did at Somerton Center, itiromabout January
2013 through in or about January of 2014d” Plaintiff avers that “[a]t all relevant times
herein, [Plaintiff’'s] employment at Defendant Somerton [Center] was gesidsy Defendant
Genesis Healthcare’s employee handbook and all terms and conditions outlined ther&ii.”
n.3 (emphasis omitted).

As a Maintenance Assistant at Somerton Center, Plaintiff “was responsible fo
performing standard and unskilled tasks in the maintenance and repair of theycameds and
facilities; his job required him to interact with personnel, residents, families and Visiitr§

5. Lyons, the Administrator at Somerton Center, “was responsible for the overaliame of
the facility . . . [and] had six (6) direct reportdd. { 6. The Maintenance Director, Recreation
Director, Food Service Director, Director of Nursing, Business Officedgar, and Clinical

Reimbursement Coordinator reported to Lyolts. Schweitzer, the Maintenance Supervisor,

® Plaintiff alleges that “Defendants’ submission of thean-disputed facts’ in support of their Motion for
Summary Judgment omigntirelythe materially disputed facts in this case.” PIl. Stmt. of Material and
Disputed Facts at 1 n.1, Doc. 27.



“was responsible for supervisinige entire Maintenance Departmentd. § 8. Schweitzer had,
“[wl]ith respect to disciplinary action in his department, . . . authority to term@mfdoyees; he
just needed ‘approval’ from the Administrator and HRI” 11 9-10 (citing Schweitzer Dept a
16:22-24; 17:1-2, B)}. While Plaintiff was an employee at Somerton Ceiseranne Lewis
(“Lewis”), an African American individual, was a Human Resources Manager for Defendant
Genesis Healthcardd. § 7.

B. Schweitzer’s Discriminatory Conduct

According to Plaintiff, Schweitzer “directly informedHlaintiff that] ‘[m]ost of these
black people in this building only have employment because of Welfare to Work . . . . fiPlainti
was lucky to have [his] job, because if it was up to [Schweitzer], he wowddfined sic [him].””
Id. 1 11 (emphasis omitted) (quoting Scott Dep. at 156:1-5). Schweitzer demeaneid Hainti
multiple occasions by “informing [Plaintiff] that he didn’t know how [Plaintif@tgnto the
position [in the first instance].1d. { 12 Schweitzer would also “yell that [Plaintiff] was lucky
to have [his] job. . . . [because] [i]f it were up to Schweitzer, [he’d] be gone. . . . [since]
[Plaintiff] didn’t know what he was doing.”ld. { 13 (quoting Scott Dep. at 62:7-12).
Additionally, Schweitzer would “yell at [Plaintiff] to clock out and leave [I8k]ft before the
shifts would be over.”ld. (quoting Scott Dep. at 62:7-12). Schweitzisotold Plaintiff that
“he could make his job difficult, as he had targeted another Mainterssistant, Dave
Hamilton . . . (African American), by ‘pushing papers on himd: | 14 (footnote omitted)
(quoting Scott Dep. at 92:9-15). Schweitzer allegedly told Plaintiff that he would “puostings
papers if [he] would have to, you know, force you either out of this position, out of the jdb."”

(quoting Scott Dep. at 92:9-15).



Additionally, according to Plaintiff,Schweitzer lierally yelled at [Plaintiff] in common
hallways and in front of other employee(s), and when [Plaintiff] would comalgks in his log
book and hand them to . . . Schweitzer, he would throw the work papers into the.gir 5.
When Schweitzer yelledt Plaintiff, he would do so “very close to [Plaintiff's] face, as if he
[were] going to get physical.ld. Additionally, when Schweitzer yelled at Plaintiff, he would
“include(] threats about completion of work assignmentd.” In addition to yellimg,
“Schweitzer’s threatening behavior included kicking open doors, throwing pajeamnor
telling [Plaintiff] to get the ‘f***" out of his office.” Id. (Quoting Scott Dep. at 28:1-8; 158:2-5).
FurthermoreSchweitzer’s ovety aggressive and hostile behavior was not exhibited equally
towards other employees, .Schweitzer directed these mannerisms to ‘people of coltt.’y
16 (citing Scott Dep. at 28:4—11, 14-15; 315:5-18, 21-24; 33p‘1Plaintiff “never observed
.. . Schweitzer direct arf this sort of conduct to any ndilack employees.’ld. Additionally,
Plaintiff alleges that Schweitzer would “refer[] to the African Americanlegges as ‘you
people.” Id. (quoting Exh. H at Resp. No. 13).

Plaintiff avers that his “work tasks were assigned based on a ‘log sheet’ wasased
to track rounds and assign work arealsl”J 17. Plaintificlaimsthat Schweitzer managed the
log sheet and “once [Plaintiff] completed all his daily tasks, Schweitzeidveald on and inform
[Plaintiff] that if he did not complete themdon’t come in tomorrow.d. Plaintiff cried as a
result of Schweitzer’s alleged condudd. (citing Scott Dep. at 156:22—24; 1573}~

Plaintiff claims that once haccumulated vacation timend would put in formal
requests in a timely manner . . . [that] Schweitzer would denydt.f 18. According to

Plaintiff, Schweitzer told Plaintiff that “he didn’'t deserve it’ (despite that leyges are entitled

" According to Plaintiff, “Schweitzer treated . . . Dave Hamilton, Anthony (laste unknown), Michelle
(last name unknown), and Pam (last name unknown)” in a similar manner. PIl. Sttateatl and
Disputed Facts { 16.



to Paid Time Off (PTO) days withinddendant Genesis[] [Healthcare’s] policies and
procedures).”ld. (quoting Scott Dep. at 29:8)-(citing Exh. V). In order for Plaintiff to use his
accrued vacation time he would contact Human Resources or Lyons and thess reepgest
granted.Id.

Plaintiff also maintainshat he “would . . . take authorized lunch breaks, and before the
conclusion of [the lunch break] (which employees were required to take the endirertthey
would be disciplined) . . . Schweitzer would tell him to go back to woldk. 19 (footnote
omitted) (citing Scott Dep. 31:328).

As a result of some of the above-mentioned conduct by Schweitzer, Plaintifétoisl
that “he believed Schweitzer was ‘trying to overwhelm [him] or break [hig}.Spiid. § 20
(quoting Sctt Dep.176:10-20; 177:1322). Lewis then told Plaintiff to “just complete
whatever he [could] complete and try not to worry aboutld.”

C. Maintenance Assistants at Somerton Center

At all relevant times, Defendant Somerton Center had two Maintedeststans who
reported directly to Schweitzeld. § 21. While Plaintiff worked at Somerton Center, he held
one of the Maintenance Assistant positions and Girard McGroatry (“Mc@iparCaucasian
individual, held the other positiorid. Both McGroaty and Plaintiffreported directly to
Schweitzerld.

According to Plaintiff Schweitzer utilized “a method called ‘informalservicing’ (i.e.
verbal counseling)with McGroatry. Id. § 22. Under the informal in-servicing methofdd' later
infraction occurred with MGroatry (which [Schweitzer] admits did happen), [Schweitzer]
would have followed policy and issued McGroatry a written warning (pursuantémdsnt

Genesis|[] [Healthcare’s] progressive discipline policie$)l.”(citing Schweitzer Dep. &0:20—



24; 21:1-10)Plaintiff maintainghat Schweitzer did not utilize this method with Plaintiff
concerning the Bed Incidentd.

Schweitzer had to verbally counsel McGroatry once concerning McGroatrng)itig
in an outside vendor without department approval . . . when he retained a vendor to fix the bell
system.” Id. I 23 (emphasis omitted). Subsequent to this verbal counseling, however,
McGroatry retained a vendor to repair a compactor without department apdcbval.
McGroatry’sactions “resulted in hefty costs, in the thousands of dollars range, expended by
Defendant Genesis [Healthcare]d. (emphasis omittedriting Schweitzer Dep. 19:14-21:10).
As a result of the second infraction, Schweitzer allegedly “administeredeauprto
McGroatry.” Id. { 24. Plaintiff alleges, however, that “discovery showed that zero write ups
were ever issued.Td. (emphasis omitted).

Additionally, Plaintiff maintainghat he did not observe Schweitzer yell at or make any
derogatory commaes to McGroatry.ld. § 24.

D. Plaintiff's Thirty Day Evaluation

Plaintiff maintains that “[o]n or about January 29, 2014, Schweitzer was directadtto st
drafting the30 Day Progress Report for [Plaintiff|Id. § 27. Around the same time, Plaintiff
“met with management and HR to troubleshoot his issues, and resolve the problems hle had wit
Schweitzer.”Id. § 28. During the meeting with management and HR, “Schweitzer was formally
counseled for his lack of professaism toward [Plaintiff].” Id. § 29 (citing Exh. L at point 5).
Nonetheless;[t]he only thing Schweitzer conceded about his discipline for ‘unprofessionalism
is that he had referred to [Plaintiff] as a ‘knucklehead’ in front of his pesig.eaeived verbal
warning during this meeting for his lack of professionalisnid’ n.8 (quoting Schweitzer Dep.

at 85:10-24; 86:1-22).



According to Plaintiff,‘Lyons and Lewis . . . made Schweitzer change two (2) rating|[s]
to ‘meets expectations’ (i.e. demonstrates team work, and observes policEeeedures)
where Schweitzer originally had a negative rating” on Plaintiff's thdely progress reportd.
32. Plaintiff disagreed with various ratings in the progress report, spewifitedlsuggestion
that he wasn’'t completing tasks . . . he completed all tasks asked of him, and nomdtwere |
undone.” Id.  33. Plaintiff claims that “[w]hen [he] informed management that he was, in fact,
completing all assignments, Lyons suggested that [Plaintifi]ig worksheets into him directly
—instead of Schweitzer.1d. (citing Scott Dep. at 230:24; 231:1-12). Plaintiff also disagreed
with “Schweitzer’s directive regarding ‘Frateration™ because Plaintiff was tihaware of who
[he] socialize[d] with andhow much [he was] socializing.'Id. { 34(quoting Exh. M at D84).

E. Plaintiff's Ninety Day Evaluation

Plaintiff maintainghat “[a]t the time of the 90 Day Progress Report, Schweitzer met with
Lyons and Lewis and requested termination based on ‘performande”38 (citing Exh. O;
Schweitzer Dep. at 121:3-9). Instead of terminating Plaintiff, Human Resamtésyons
“push[ed] for an extension of the probationary period by another 30 diygciting
Schweitzer Dep. at 126:9-24; 1272)— After Schweitzer’s attempted termination of Plaintiff,
Human Resources Manager, William Merrill “advised Lewis that Schweneeds to
understand that the review over the next 30 dagsigo focus solely on behavior and
performance- not feelings and emotions.Td. § 39 (quoting Exh. O).

Plaintiff disagreed with the ninetyay progress report. In particular, Plaintiff “wrote in
the comments section: ‘All of my tasks that are assigned are completedaridat a high
quality rate. And also, all of the residents in my area are speaking highly of ntetaty |

disagree with this progress reportld. 1 40 (quotig Scott D@. at 242:23—-24; 243:3 (citing

10



Exh. N). After the ninety-day progress report, Plaintiff “did not receive any indication that
management did not deem his performance acceptdblef’42. Additionally, Plaintiff
maintains that “Lyons encouraged [Plaintiff] and shared feedback thatt[fjlavas doing a
better job.” Id.

F. Plaintiff's First Statement to Human Resources

In early May 2014, Plaintiff, Lewis, and numerous other Genesis Healthcpleyems
“attended a workelated ‘rally’ in Harrisburg, R.” Id. T 43 (quoting Lewis Dep. at 101:11-22).
While “[a]t the rally, [Plaintiff] again raised Schweitzergstreatment towards him with . . .
Lewis, including the temper, comments made, threats regarding his employmengahckdy
asked . . . Leis if she perceived . . . Schweitzer to be a racigt.’f 44. Plaintiff also “confided
in her that Schweitzer was saying that half the black staff wouldn’t be gadolmless they had
Welfare to Work.” Id. In response, Lewis told Plaintiff that he “should try to prevent things as
much as possible, ‘avoid being in the line of fire’ and just do [Plaintiff's] job thievsss
possible, and he wouldn’t have anything to worry abold.y 45. Lewis also “enfpasized that
.. . Schweitzer was his superior and he should be careful with any steps [Ptawkitiround
him.” 1d. (quoting Scott Dep. at 184:18-24; 186:19-23).

G. Plaintiff's Second Statement to Human Resources

On the same day that Defendants tern@d&laintiff, Plaintiff “again approached Lewis,
asking for te number to Corporate Integrity.  46. Lewis “assured [Plaintiff] [that] he would
have the number before the day enddd.” Defendants terminated Plaintiff prior to Plaintiff's

receipt d the Corporate Integrity phone number.
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H. Plaintiff's Termination

On May 13, 2014, Defendants terminated Plaintiff for the Bed Incident which occurred
on May 1, 2014. Plaintiff alleges, and “Lyon concedes|,] that at the time [Flaivas
presented with the termination papers for this incident, [Plaintiff] specyficdrmed . . .
Lyons that he had asked Schweitzer to go on his breakl that Schweitzer knew the bed was
on its side.” Id. T 49(emphasis omitted)Further, “Schweitzer was aware that the job was not
yet complete.”ld. § 582 According to Lyons, though Schweitzer proposed Plaintiff's
termination, “this was a ‘pretty significant safety violation,” and thessfthey (including
Lewis) moved to terminate.Id. I 50 (quoting Lyons Dep. at 66:13-24; 67:1-24; 68:1-12).
Schweitzer, Lewis, and Lyons weapeesent for Plaintiff's termination meeting, though
Schweitzer was the one who informed Plaintiff that Defendants were téimgifdaintiff
because of Plaintiff’s violation of safety procedurés  52.

l. Plaintiff's Replacement

Plaintiff maintainghat his replacement, Damon Lattimdtk “was not offered a job with
Defendants until late August 2014/early September 2014, which position startedeffect
September 2, 2014.1d. 1 68. According to Plaintiff, Schweitzer is not the sole decisionmaker
concerning the hiring of new maintenance employiee§ 69. Instead “Lyons is ultimately
responsible for all hiring decisionsld.
. PROCEDURAL HISTORY

On July 11, 2014, Plaintiff filed charges of race discrimination, hostile work
environment, andetaliation with the United States Equal Employment Opportunity

Commission. Pl. RespExh, Doc. 27. On February 23, 2015, Plaintiff filed his Qamt in

8 plaintiff alleges that upon returning from break, “Schweitzer thredtéim with a writeup forhaving
taken the break . . . [and] proceeded to tell [Plaintiff] that he wadh¥ess’ and Schweitzer didn’t need
him.” PIl. Stmt. of Material and Disputed Facts 1 59.
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this Court (the “Complaint”). Doc. 1. On December 2, 2015, Defendant filed the instant Motion
for Summary Judgment. Doc. 25.
[11.  STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56, courts shall grant summary judgment in favor
of the moving party “if the movant shows that there is no genuine dispute as to any rfzaterial
and the movant is dtled to judgment as a matter of [&wA fact is “material” if it is “one that
might ‘affect the outcome of the suit under governing laviihith v. Johnson & Johnsdb93
F.3d 280, 284 (3d Cir. 2010) (quotiAgderson v. Liberty Lobby, Inet77 U.S. 242, 248
(1986)). A dispute as to a material fact is “genuine” if it “is one that ‘reaganably be
resolved in favor of either party.’Lomando v. United State867 F.3d 363, 371 (3d Cir. 2011)
(quotingAnderson477 U.S. at 250).

The movant has the initial “burden of identifying specific portions of the record that
establish the absence of a genuine issue of material faanhtini v. Fuentes/95 F.3d 410, 416
(3d Cir. 2015). If the movant can sustain its initial burden, “the burden shifts to the nonmoving
party to go beyond the pleadings and ‘come forward with specific facts showingdreis
agenuine issue for tridl. Id. (internal quotation marks omitted) (quotiktatsushita Elec.
Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 587 (1986)). Thus, while “the non-moving party
receives the benefit of all factual inferences in the cogdhsideration of a motion for summary
judgment, the nonmoving party must point to some evidence in the record that createse genui
issue of material fact."Berckeley Inv. Group, Ltd. v. Colki#t55 F.3d 195, 201 (3d Cir.2006).
When assessing the motion for summary judgment, the court “must construe atevidthe
light most favorable to the nonmoving party§antini 795 F.3d at 416Vloreover “at the

summary judgment stage the judgdunction is not himself to weigh the evidence and determine
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the truth of the matter but to determine whether there is a genuine issue forAnidérson477
U.S. at 249. e court must determine “whether the evidence presents a sufficient disagreement
to require submission to a jury or whether it is so sided that one party must prevail as a
matter of law.”ld. at 251-52.
V. DISCUSSION

Plaintiff alleges that Defendantslated Title VIl and 8 1981 by unlawfull)
discriminating againgtim on the basis of his rad@) creating a hostile work environment, and
(3) retaliating against Plaintiff for opposing the discriminatory condAgplaintiff may bring a
claim pursuant to § 1981 “when racial discrimination blocks the creation of a contractua
relationship, as well as when racial discrimination impairs an existing contreefateonship, so
long as the plaintiff has or would have rights under the existing or proposed contractual
relationship.” Faush v. Tuesday Morning, In808 F.3d 208, 220 (3d Cir. 2015) (quoting
Domino’s Pizza, Inc. v. McDonal&46 U.S. 470, 476 (2006)%imilarly, a plaintiff maybring a
claim under Titlevll when an employer contravenes an “important purpose of Title Wt
the workplace be an environment free of discrimination, where race is not a tmarrier
opportunity.” Ricci v. DeStefan®d57 U.S. 557, 580 (2009). Accordingly, in assessing
Plaintiff's race discrimination, hostile work environment, and retaliation claims, “th¢asuibve
elements of & 1981claim mirror those of ditle VII claim in many respects.Faush 808 F.3d

at 220 Specifically, “both the direct evidence test introducgdPhice Waterhouse v.

9 In Estate of Oliva exel. McHugh v. N.J.the Third Circuit found that “[i]n egetaliation case a

plaintiff must demonstrate that there had been an underlying section 1981 viol&i@hF.3d 788, 798
(3d Cir. 2010). Nonetheless, in a 2015 nonprecedential opinion the Third Cireuihithetd that
summary judgment in favor of the defendant employer was appropriate on thiéf'sl&ii981 claim,

yet the court still evaluated Plaintiff's retaliation claim and determihadsummary judgment in favor of
the employer was appropriate as wélNalker v. Centocor Ortho Biotech, In&58 F. App’'x 216, 218—
21 (3d Cir. 2014). Similarly, the Third Circuit evaluated a plaintiff's rat@n claims under § 1981
despite the court determining that the district court appropridélied summary judgment on the
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Hopkins,490 U.S. 228, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989), and the bahiftng
framework introduced bicDonnell Douglas Corp. v. Greeall U.S. 792, 93 S.Ct. 1817, 36
L.Ed.2d 668 (1973), may be used to determine whethemgoyer has discriminated against a
plaintiff in violation of § 1981” Anderson v. Wachovia Mortg. Cor21 F.3d 261, 267-68 (3d
Cir. 2010). The Court will address each of Defendants’ arguments in turn.

A. Race Discrimination

Title VII prohibits an employerdm terminating ‘any individual . . . because of such
individual’s race, color, religion, sex, or national origin.” 42 U.S.C. § 2@Qa8K41). A plaintiff
may demonstrate that his employer engagéddjmsparatetreatment discrimination . . . by either
using direct evidence of intent to discriminate or using indirect evidence froch &ltourt
could infer intent to discriminate.Doe v. C.A.R.S. Prot. Plus, In627 F.3d 358, 364 (3d Cir.
2008). The court wilconsider evidence as “direct” when the evidencesis fevealing of
[discriminatory] animus that it is unnecessary to rely on MeJonnell Douglagburden-

shifting framework, under which the burden of proof remains with the plaihtéfriderson 621

underlying 8 1981 clainfenterv. Mondelez Glob., LLG74 F. App’x 213, 216-18 (3d Cir. 2014ge
alsoKe v. Drexel Uniy.-- F. App’x --, No. 15-3377, 2016 WL 1105404, at *2—3 (3d Cir. Mar. 22, 2016);
Miller v. Thomas Jefferson Univ. Hosp65 F. App’'x 88, 91-93 (3d Cir. 2014tites v. Alan Ritchey,

Inc., 458 F. App’'x110, 112 (3d Cir. 2012).

Moreover, in the comments to Third Circuit Model Civil Jury Instructions § @ritiled
“Elements of a Section 1981 ClairRetaliation” the Committee noted that@fiva, the Third Circui
added an element to Section 1981 retaliation claims that does not apjtlg ¥d[Tretaliation claims.
Third Circuit Model Civil Jury Instructions § 6.1.6 cmt. at 23. More spedijicdle requirement théta
plaintiff must demonstrate that there had been an underlying section 1981 vidlatiofguotingEstae
of Oliva exrel. McHugh 604 F.3d at 798). The Committee found, however, that “[a]s of spring 2016, no
other circuit[] had adopted such a requirement for Section 1981 clalchat 24. Additionally, “such a
requirement appears to conflict with the understanding of at leastlemtiees.”|d. Further, ‘Oliva’s
statement that a Section 1981 retaliation claim requires proof of an unge&hction 1981 violation
may also be in some degree of tension with a prior opinion by the Court of Appéalsée also Jones
v. Sch. Dist. of Phila198 F.3d 403, 414-15 (3d Cir.1999).

This Court finds that Plaintiff is not required to demonstratettigae had been an
underlying section 198diolation. Accordingly, the Court will address the merits of Plaistifétaliation
claim below.
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F.3d at 269 (quotingvalden v. Georgia-Pacific Corpl26 F.3d 506, 512 (3d Cir. 1997)).

Direct evidence rhust be strong enough ‘to permit the factfinder to infer that a discriminatory
attitude was more likely than not a matiing factor in the [defendant’s] decision’ . . . [and] the
evidence must be connected to the decision being challenged by the plaidtif§uioting

Walden 126 F.3d at 513 (internal quotation marks omitted)). Although “courts agree on what
is notdirect evidence-e.g, statemerst by nondecisionmakers, statements by decisionmakers
unrelated to the contested employment decision, and other ‘stray remarks’—tiere is
consensus on what isFakete v. Aetna, Inc308 F.3d 335, 337 n.2 (3d Cir. 2002).

In the present case, Plaintiffstifiedthat Schweitzer made discriminatory statements;
however these statements were not made in relation to Plaintiff's termination froent&o
Center. Plaintiff testifiethat “Schweitzer said most of these peceplaost of these black
people in this building only have employment because of Welfare to W8&dott Dep. at
156:1-4, Doc. 28Plaintiff also testified that Schweitzer told Plaintiff that he was “lucky to have
[his] job, because if it [were] up to [Schwaat?, [Plaintiff] would have been fired Id. at
156:4-5. These statements are also not “strong enough ‘to permit the factfinder thatfar t
discriminatory attitude was more likely than not a wating factor in the [defendas{’
decision[.]” Anderson621 F.3d at 269 (quotingalden 126 F.3d at 513 (internal quotation
marks omitted)). Accordingly, Plaintiff “supports [his] claim with evidefroen which
discrimination may be inferred. . therefore [the @urt will] use the familiaMcDonnell
Douglas burdenshifting frameworK to assess Plaintiff's Title VIl and § 1981 race

discrimination claims.Doe 527 F.3d at 364.

2 0On at least two other occasions, Plaintiff testified that Schweitidrthat “[h]alf of the employe[e]s
wouldn’t have a job if it wasn’t for Welfar®Work Program.” Scott Dep. at 161:11-%8g also idat
187:840. Accordingly, it is uncertain whether Schweitzer allegedly said “mostiatf’ of the
employees would not have a job if it were not for the Welfai#/ork program.
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UnderMcDonnell Douglas

the plaintiff must first establish a prima facie case of discrimination by showing
that: (1) s/he is anember of a protected class; (2) s/lhe was qualified for the
position s/he sought to attain or retain; (3) s/he suffered an adverse employment
action; and (4) the action occurred under circumstances that could give aise to
inference of intentional disenination. . . . If a plaintiff establishes a prima facie
case of discrimination, then an inference of discriminatory motive arisethand
burden shifts to the defendant to articulate a legitimatedmsmmiminatory reason

for the adverse employment actio . . .If the defendant does so, the inference of
discrimination drops and the burden shifts back to the plaintiff to showhthat t
defendant proffered reason is merely pretext for intentional discrimination.

Makky v. Chertoff541 F.3d 205, 214 (3d Cir. 2008). Though the burden of production shifts
betweerthe parties, “the. . plaintiff at all times bears the ultimate burden of persuasi&t.”
Mary’s Honor Ctr. v. Hicks509 U.S. 502, 511 (1993) (internal quotation marks omitted).
Accordingly, the Court will determine whether Plaintiff satisfied this buitdepreclude the
Court from granting summary judgment in favor of Defendants.

1. Prima Facie Case

First, Plaintiff must demonstrate that he satisfies the prima facie Madeky, 541 F.3d
at 214. As explained above, Plaintiff must prtvat (1) he is a member of a protected class, (2)
he was qualified for the Maintenance Assistant position, (3) he suffered aneaggi®yment
action, and (4) the adverse employment action occurred under circumstances thaveaidd g
to an inference of intentional discriminatiold. Accordingly, “[t]he ‘central focus’ of therima
faciecase ‘is always whether the employer is treating some people less favoasbbytbrs
because of therace, color, religion, sex, or national originSarullo v. U.S. Postal Sensd52
F.3d 789, 798 (3d Cir. 2003) (quotiRgvirotto v. Innovative Sys., Inc91 F.3d 344, 352 (3d
Cir. 1999)). Therefore, “[t]here is a low bar for establishipgiaa facie case of employment
discrimination.”Scheidemantle v. Slipper Rock Univ. State Sys. of Higher,EdiicF.3d 535,

539 (3d Cir. 2006). Atte prima facie stage, “the goal .s to ‘eliminate . . . the most common
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nondiscriminatory reasonfr the defendant’s actions; by doing so, the prima facie case creates
an inference that the defendardctions were discriminatofy.Anderson 621 F.3d at 271
(quotingTex. Dep’t of Cmty. Affairs v. Burdind50 U.S. 248, 254 (1981)).

Defendants allege th&faintiff “cannot establish prima faciecase of discrimination,
because he was not qualified for his position and no reasonable factfinder coul8agjecton
Center’s reason for [Plaintiff's] terminationDefs.Mot. for Summary Judgment at 4, Doc. 25.
Plaintiff, however, maintains that lsatisfies the prima facie case because he can demonstrate
thathewas qualified for the Maintenance Assistant position and his termination edeurder
circumstance that could give rise to an inference of ini@mal discrimination.

It is clear that Plaintiff satisfies the first prong of the prima facie case eebaus
identifies asAfrican American Additionally, because Defendants terminated Plaintiff, Plaintiff
suffered an adverse employment action and satisfied the third prongpointiaefacie case. The
issues are whether Plaintiff can satisfy the second and fourth prongs.diAgbgrthe Court
will determine whether Plaintiff was qualified for the position and whether tmsrtation
occurred under aumstances that would give rise to an inferenaatehtionaldiscrimination.

In regards to the second prong, keunust “determine a plaintif’qualifications for
purposes of proving a prima facie case by an objective stahdaednpier v. Johnson &

Higgins 45 F.3d 724, 729 (3d Cir. 1995). Plaintiff testified that he graduated high school and
attended a certified program in carpentry at Catawba County Community CalidgCaldwell
Community College. Scott Dep. at 70:1-14. Plaintiff also obtaan®deen Manufacturing
certification from the Community College of Philadelphid. at 15-21. Additionally, Plaintiff

had prior experiencasa Maintenance Assistant when he worked at Brinton Maadia€ility

operated by Defendant Genesis Healthcarker Aeviewing the job description for the
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Maintenance Helper position, Plaintiff testified that the description detéilegosition [he]
held at Brinton Manor and at Somerton Cented.”at 105:13-106:2. Plaintiff further explained
that his responsilities at both facilities were similar; however the actual facilities were
different. Id. at 113:16—-23. Accordingly, though Defendgmtssentea history of work
performance issues with Plaintiff, the evidence supports a findin®lduatiff was at least
objectively qualified for the Maintenance Assistant posiabSomerton Center.

Next, Defendants contend that Plaintiff cannot demonstrate that his termination dccurre
under circumstances that would give rise to an inferensgesftional discrimiation.
Defendants maintain that Plaintifas replaced by an AfricaAmerican individual, Damon
LattimoreEl, after he was terminadl from Somerton Center. . . . [and] [c]ourts uniformly hold
that when a plaintiff is replaced by someone within the same protected clagddontiff is
unable to show otherwise), psima faciecase fails.” Reply Br. at 1@efendants’ argument,
however falls short

Rather,“a plaintiff claiming discriminatory firing need not prove, to make out a prima
facie casethat [he] was replaced by someone outsidedlerantclass.” Pivirotto, 191 F.3dat
347. For example, iRivirotto, the Third Circuit found that “even if a woman is fired and
replaced by another woman, she may have been treated differently fromlgisiileated male
employees.”ld. at 353-54.Thecourtreasoned that “[t]he fact that a female plaintiff claiming
gender discrimination was replaced by another woman might have some awdfemte, and it
would be prudent for a plaintiff in this situation to counter (or explain) such evideltceat
354. Nevertheless, “this fact does not, as a matter of law or logic, foréntogrintiff from
proving that the employer was motivated by her gender (or other protectedefistiacwhen it

discharged her.1d. Similarly, in the instant case, the fact that Plaintiff was replaced by an
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African American employee does not foreclose Plaintiff’'s race discaithoim claim because
Plaintiff points to evidence that Defendardgcision to terminate Plaintiff was motivatedtby
race.

Defendants also argue that “Somerton Center's Administrator, Arthur Ly@ssthe
final decisioamaker with regard to [Plaintiff’'s] termination. . . . [and] [tlhroughout his
testimony, [Plaintiff]l acknowledged . . . Lyons’s fairness and good judgmenply Be at 17.
Defendants aver that “[a]gainst this factual backdrop, the record is alsputedi that . . .
Lyons agreed with many of . . . Schweitzer’s observations about [Plaintifffsfrpeance,
including [Plaintiff's] excessive socializing while at work, and ultimaggbproved the decision
to terminate [Plaintiff's] employment.1d. Therefore, “[tjhese undisputed facts leave no room
for an inference of discriminatory animus on the part of . . . Lyons; [tRlagntiff's] race
discrimination claim fails under the weight of his own admissioihd.The Court disagrees.

In Staub v. Proctor Hospitathe Supreme Court “consider[datie circumstances under
which an employer may be held liable for employment discrimination based on the
discriminatory animus of an employee who influenced, but did not make, the ultimate
employment decision.” 562 U.S. 411, 413 (2011). Staub sued his former employer, Proctor
Hospital, “under the Uniformed Services Employment and Régment Rights Act of
1994, 38 U.S.C. § 4304t seq.claimingthat his discharge was motivated by hostility to his
obligations as a military reservist3tauh 562 U.S. at 415. The Supreme Court held tifiat “
supervisor performs an act motivated byirailitary animus that isntendedby the supervisor to
cause an adverse employment actaorg if that act is a proximate cause of the ultimate

employment action, then the employer is liable under USERRA .at 422 (footnotemitted).
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Though the Supreme Court decidgt@dubin the context of the USERRA, the Supreme Court
found that the USERRA “is very similar to Title VILIJ. at 417.

In the present case, Lyons, as Administrator at Somerton Center, wasathe fi
decisionmakeregardingPlaintiff's termination. Schweitzer, however, recommended Plaintiff's
termination. Schweitzer Dep. at 140:13-23. Additionally, Schwestzmipleted the initial
drafts ofPlaintiff's thirty-day and ninety-day progress reports. While Schweitzer wabkaot
final decisionmaker, Schweitzer influenced Plaintiff's progress repodsecommended
Plaintiff's termination; thereby “influenc[ing] . . . the ultimate employment decisi&@taul
562 U.S. at 413. Thus, though Lyons demonstrated no racial atomaikls Plaintiff, Plaintiff's
allegations that Schweitzeompleted inaccurate progress reports and wrongly recommended
Plaintiff's termination can demonstrate that Schweitzer intended for Lyonsrimé&te Plaintiff
and Schweitzer’s actions were thexinoate cause of Plaintiff's termination.

In contrastPlaintiff alleges that Schweitzer’s alleged discriminatory statements could
give rise to an inference of intentional discrimination. PIl. Resp. at 1 Pabtiff testified that
Schweitzer saiimost of these people — most of these black people in this building only have
employment because of Welfare to WotkScott Dep. at 156:1-&laintiff also testified that
Schweitzer told Plaintiff that he was “lucky to have [his] job, becausewitd] upto
[Schweitzer] [Plaintiff] would have been fired.ld. at 156:4-5. According tBlaintiff,

Schweitzer “would mention . . . [that] he would make [Plaintiff's] job difficult, and that

[Schweitzer] had targeted a previous employe[e] by the name oftawpushing papers.id.

! See supraote 10.

2Dave is an African American individual who previously worked in the Maartea Department along
with Plaintiff, Schweitzer, and a former supervisor—Mark. Scott Dep3&5 —-19. Dave eventually
transferred to another facilityid. at 140: 2324.
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at 92:9-13. Schweitzer stated that he would “push as many papers if [he] would have to, you
know, force you either out of this position, out of the’jolal. at 92:13-15.

Defendants argue that “[o]Jngnecomment refers, in any way, to race, and does not even
evidence racial anios.” Reply Brat 18 Defendants maintain that “[t]ls#atements do not
support an inference of discrimination sufficient to proyeiaa faciecase.” Id. There is,
however, a genuine dispute centing whether Schweitzer made these comments to Plaintiff.
As explained above, Plaintiff alleges that Schweitzer made a comment concefeag A
Americans, threatened Plaintiff's job security, and harassed Plaimtiforhplete contrast,
Schweitzer vehemently denies making any of these statements, however tagéhdo the
proceeding, the Court is required to “construe all evidence in the light most favior éitde
nonmoving party.”Santinj 795 F.3d at 416.

At the prima facie stage, a plaintiff is required to “establish some causa betxween
his membership in a protected class and the decision to [terminate] &aruflo, 352 F.3d 789,
798 (3d Cir. 2003). This burden of establishing a prima facie case of disparate treatmént
onerous.” Anderson621 F.3d at 270-71 (3d Cir. 2010) (quotiByding 450 U.S. at 253
Plaintiff sufficiently demonstrated that Schweitzaalkeged statements concerning African
Americans ana@lleged discriminatory treatment of Plaintffuldgive rise to an inference of
intentional discrimination Accordingly, Plaintiff satisfies all four elements of the prima facie
case and the burden of production shifts to Defendénékky, 541 F.3d at 214.

2. Leqitimate NonDiscriminatory Reason for Termination

In order to satisfy their burden, Defendants must articulate a legitimate non
discriminatory reason for Plaintiff's terminatioid. At this stage of the litigation, Defeadt’s

“burden is ‘relatively light.”” Burton v. Teleflex In¢707 F.3d 417, 426 (3d Cir. 2013) (quoting
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Tomasso v. Boeing Gal45 F.3d 702, 706 (3d Cir. 2006) (internal quotation marks omitted)).
Defendants “need not prove that the tendered reastoally motivated its behavior, as
throughout this burden-shifting paradigm the ultimate burden of proving intentional
discrimination always rests with the plaintifffuentes v. Perski&2 F.3d 759, 763 (3d Cir.
1994).

In the instance case, Defendaallege that they terminated Plaintiff because Plaintiff
“failed to successfully complete his introductory period, despite multiple oppetito
improve, culminating in incident in which [Plaintiff] admittedly went on a lunch bazakleft a
very largebariatric bed on its side in a resident’s room without any supervision, creatfeg\a s
hazard for the residents.” Reply Br. at ZBefendantsEmployee Handbook provides theg an
employeenears the completion of the introductory peribthe employee’s “performance has
been marginal; [the employee’s] supervisor may extend [the employaedgjuctory period as
part of a performance improvement plan, or alternatively may decide not toumfthe
employee’s] employment.” Defs. Reply, Exh. B at D0158, Doc.Shce failure to
successfully complete the introductory period may be a legitimate groutetmination,
Defendants satisfied their burden.

3. Pretext

Lastly, “the burden shifts back to the plaintiff to show that the defendanoffered
reason is merely pretext for intentional discriminatioMakky, 541 F.3d at 214. In order for
Plaintiff “to defeat summary judgment . . . [he] must point to some evidence, direct or
circumstantial, from which a factfinder could reasonaliilyee (1) disbelieve [Defendasi}
articulated legitimate reason([]; or (2) believe that an invidious discriminagaspn was more

likely than not a motivating or tierminative cause of [Defendafjtaction.” Fuentes32 F.3d at
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764. At the pretext stagéthe factual inquiry into the alleged discriminatory motives of the
employer . . . rise[s] to a new level of specificitySimpson v. Kay Jewelers, Div. of Sterling,
Inc., 142 F.3d 639, 646 (3d. Cir.1998).

The focus of this Court’s inquiry will not Bevhether the employer made the best, or
even a sound, business decision; [but] whether the real reason is [discriminatatlet v.
Orix Credit All., Inc, 130 F.3d 1101, 1109 (3d Cir. 1997) (quoti@rson v. Bethlehem Steel
Corp, 82 F.3d 157, 159 (7th Cir. 1996)Jhis Court must determine whether Plaintiff
“demonstrate[d]such weaknesses, implausibilities, inconsistencies, incolesyer
contradictions in the employarproffered legitimate reasons for its action that a reasonable
factfindercoud rationally find them ‘unworthy of credence.Fuentes32 F.3d at 765
(emphasis in original) (quotingzold v. Wolf, Block, Schorr & Solis-Coh@&83 F.2d 509, 531
(3d Cir. 1992)). In other words, “the plaintiffesyidence rebutting the employepsoffered
legitimate reasons must allow a factfinder reasonably to infee#ttdiof the employer’s
proffered non-discriminatory reasons . . . was eithpost hodabrication or otherwise did not
actually motivate the employment action (that is, tiegfered reason is a pretext)ld. at 764
(emphasis in original)Accordingly, “the court’s task is to determine whether upon viewing all
of the facts and the reasonable inferences to be drawn therefrom in the lighavocabie to the
plaintiff, thereexists sufficient evidence to create a genuine issue of material fact as to whether
the employer intentionally discriminated against the plaintiffdllock v. Am. Tel. & Tel. Long
Lines 794 F.2d 860, 864 (3d Cir. 1986). Thus, this Court must detemmether Plaintiff
sustained his burden of showing that Defendants’ legitimate, nondiscriminaaeonri®r

terminating Plaintiff was pretextual.
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The first manner in which Plaintiff may demonstrate that Defendants’ reason f
terminating Plaintiff was pretextual is by pointing to evidence that would permidtientier to
reasonably disbelieve Defendsgimeason for terminating Plaintifffuentes 32 F.3d at 764. In
order “[t]o discredit the employer’s proffered reason, however, the plaintiffatasimply show
that the employer’s decision was wrong or mistaken, since the factual dis@steeas whether
discriminatory animus motivated the employer, not whether the employer is wssdsh
prudent, or competent.Id. at 765. Instead, Plaintiff “nat demonstrate such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictiofidafendants’]proffered
legitimate reason(] for its action that a reasonable factfiookeld rationally find [it] ‘unworthy
of credence.” Id. (quotingEzold,983 F.2d at 531). Accordingly, fia plaintiff comes forward
with evidence that would cause a reasonable factfinder to find the defendangsguoffason
‘unworthy of credence,’ [he] need not adduce any evidence of discrimination beysjnakifinia
facie case to survive summary judgmerirton 707 F.3d at 430 (quotirigchtenstein v.
Univ. of Pittsburgh Med. Ctr691 F.3d 294, 310 (3d Cir. 2012)). It is not for this Court,
howeverto “sit as a supepersonnetlepartment that reexamines an entity’s business
decisions.” Brewerv. Quaker State Oil Ref. Cor.2 F.3d 326, 332 (3d Cir. 1995) (quoting
McCoy v. WGN Cont’l Broad. Ca57 F.2d 368, 373 (7th Cir. 1992)). Instead, this Court must
determine “‘whether the employer gave an honest explanation of its behakairis not
discriminatory. Id. (quotingMcCoy, 957 F.2d at 373).

In the instant matter, Plaintiff claims that Plaintiff did not “engage[] in some form of
misconduct which led to his separation” from Somerton Center. Pl. Resp. at 20, Doc. 27.
Plaintiff testified that on May 1, 2014, Schweitzer helped Plaintiff get the bariatric bed on its side

so that Plaintiff may replace the bed'staro Scott Dep. at 258:23-260:2@laintiff testified
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that “the motor was in place before [his] break. [Plaintiff] was asking fastasse on
completing with laying the bed upright and [he] was told to just go on his bréhlkat 263:7—
21. Specifically, “before the break [Plaintiff] tried to contact [Schwelitzed [McGroatry] to
help [him] turn the bed upright. . . . [bRtaintiff] couldn’t get ahold of them.Ild. at 264.:7-12.
Plaintiff claims that he was unaware of the fact that Schweitzer “was conceat¢det bed had
been left on its side . [until] after the fact of [Schweitzer] granting [Plaintifis] break.” Id. at
264:18-24. After Plaintiff returned from his lunch break, Plaitestifiedthat Schweitzer “told
[him] that he was going to reprimand or . . . discipline [him] for going on [his] break when
[Schweitzer] permitted [Plaintiff's] break.id. at 269:3-5. Plaintiff believed that Schweitzer
“targeted” hm and “had it out to terminaf{@im] . . . [flor [Schweitzer'slown personal reasons.”
Id. at 280:20-24.

Defendant argues, however, that “[e]JvEBomerton Center made a bad decision to
terminate [Plaintiff], it may do so as long as the decision is not becauggakated trait,
which, here, it was not.Defs. Reply at 22. Moreover, Plaintiff “cannot prove pretext by
arguing that Somerton Center’s decision was unfair or wrong.” This Court ageastiff did
not point to any evidence that would show th&ct finder could reasonably disbelieve
Defendants’ proffered reason for terminating Plaintiff. Instead, Flaattempts to demotisaite
that he was not at fault for the bed incident. A plaintiff cannot demonstrate pneteknply
show([ing] that the employer’s decision was wrong or mistakénéntes 32 F.3d at 765.

Lyons and Lewis had a conversation after the Bed Incidente¢ondi@e “whether
[Plaintiff] would be given another IPIP progressively or whether [thdy}Hat this was
egregious enough to be . . . the final chance during [Plaintiff's] probationary pekipoiis

Dep. at 66:13-67:12. Lyons and Lewis selecteddtterl Id. at 67:1315. In Lyonss view,
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“[lleaving a bed on its side, . . . particularly a bed of that size in a patient eare.arjwhen] at
least at some point there was another resident in the room” warranted temifdatat 67:22—
68:3. Lyons reasoned that “[e]ven if someone told [Plaintiff] to [leave the bed jfeve
[Schweitzer] told him, okay, go to break, leave the bed on its side, you don’t leave — you don’t
leave a room in a dangerous situation without somebody there monitoring it . . . ittya pre
significant safety violation.”ld. at 68:5-12. As explained above, it is not for this Court to “sit
as a supepersonnetlepartment that reexamines an entity’s business decisiddieifier, 72

F.3d at 332 (quotinlylcCoy, 957 F.2d at 373 Accordingly, Plaintiff fails to point to evidence
that the fact finder could reasonably disbelieve that Defendants terminaitetffRor his

failure to successfully complete the probationary period, including Plasndiéitision to leave
the bariatric bed unattendadd on its side.

The second manner in which Plaintiff may demonstrate that Defendant’s reason f
terminating Plaintiff was pretextual is by pointing to evidence that would permidtientier to
“reasonably . . . believe that an invidious discriminatory reason was more likelgdaha
motivating or determinative cause of the employer’s actibiuéntes 32 F.3d at 764. In order
for a plaintiff “[tjo show thatrace was more likely than not a motivating or determinative cause
of the employer’s action, ‘the plaintiff mahow that the employer has pi@ysly discriminated
against [him]” Glenn v. Raymour & Flanigar832 F. Supp. 2d 539, 552 (E.D. Pa. 2011)
(quotingSimpson142 F.3d at 645). The plaintiff may also shothdt the employer has
discriminated against othpersons within the plaintiff's protected class or within another
protected class, or that the employer has treated more favorably similaabgdipersons not
within the protected class.’Id. (quotingSimpson142 F.3d at 645). Accordingly, “the piaff

can withstand a mion for summary judgment if [he] produces direct evidence of discriminatory
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intent or indirect evidence from which a factfinder caroretlly infer that the employes’
justifications were pretextual and that racial discriminatrare likelythan not motivated the
employers actions.” Pollock, 794 F.2d at 864—-65 (3d Cir. 1986).

Plaintiff argues that Schweitzer’s treatment of a sinyilaiiuated employee, McGroatry
who was not in Plaintiff's protected classuld demonstrate that Schweitzer intentionally
discriminated against Plaintiff because of his race. In order to be catsidenilarly situated,”
an “employee does not need to be identically situated, but the comparator muslaoecsim
plaintiff in ‘all relevant respects.”Abdul-Latif v. Cnty.of Lancaste®90 F. Supp. 2d 517, 525
(E.D. Pa. 2014) (quoting/ilcher v. Postmaster Ger41 F. App’'x 879, 881-82 (3d Cir. 2011)).
The “[flactors relevant to the analysis are whether the employees dbalh@/same supervisor,
were subject to the same standards, shared similar job responsibilities artdriefthe
misconduct.”ld. at 526. In terms of the nature of the misconduct, “the plaintiff must show that
‘the otheremployees acts were of amparable seriousness.Glenn 832 F. Supp. 2d at 548
(quotingAnderson v. Haverford CoJI868 F. Supp. 741, 745 (E.D. Pa. 1994) (internal quotation
marks omitted)).Additionally, the plaintiff can demonstrate that both employees “engaged in
similar conduct without such differentiating or mitigating circumstances as watidguis the
conduct or their employes’treatment of theni.’ Id. at 549 (quotindicCullers v. Napolitanp
427 F. App’x 190, 195 (3d Cir. 2011) (internal quotation marks omitted)). While the issue of
“[w]hether comparators are similarly situated is generally a quesfifact for the jury. . . .
summary judgment is appropriate where there is no evidence from whighcaylal conclude
the parties were similarly situatédAbduldiatif, 990 F. Supp. 2d at 526.

In Glenn the court found that the plaintiff and another employee did not commit similar

misconduct.Glenn 832 F. Supp. 2d at 54Rather, the plaintiff made more threats than the
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other employee and did not report the altercation to managemdenthus, the court concluded
that the defendant’s treatment of the other employee faile@ite“an inference of unlawful
discrimination regarding [the plaintiff's] termination because thereiffexehtiating and

mitigating ciraimstances that significantly distinguish both their conduct and [the defendant’s]
treatment of ther. Id. at 550.

The present case is similar@ennbecause Plaintiff and McGroatry did not commnit
similarinfraction. Defendants terminated Plaintiff for failure to successfully ¢etepis
probationary period, including the Bed Incident. In contrast, there is no evidencecthaidity
failed to successfully complete his probationary period. Addition8ithweitzer recommended
discipline because McGroatry brought “in an outside vendor without department approval.”
Schweitzer Depat 19:13-14. Schweitzer then “informally in serviced [McGroatry] not to do it
again, and then a few months later [McGroatafled in an outside vendor to fix the compactor,
that is when [they] did the written verballd. at 20:24—-21:3. Therefore, Schweitzer did not
reprimand McGroatry for leavinglzariatricbed on its side and unattended while another
resident was preseint the room. Thus, though Plaintiff and McGroatry were both Maintenance
Assistants and reported directly to Schweitzer, they committed dissimilattiofiand are not
similarly situated.

Plaintiff also contends that Schweitzer’s alleged commerR&aiatiff demonstrate that
Schweitzer intentionally discriminated against Plaintiff because obhes More specifically,
Plaintiff contends that if the Court accepts Plaintiff's recitation of the fast$rtie, and draw[s]
all reasonable inferences [Plaintiff's] favor, a reasonable fact finder could readily conclude
that . . . Schweitzer did not believe that [Plaintiff] (an African American eysplowas

deserving of his position with Defendants, and he would do whatever he felt necessaey to ha
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him fired.” Pl Resp. at 18. Conversely, Defendants maintain that “[@mécomment refers, in
any way, to race, and does not even evidence racial animus.” Defs. Reply at 18.

Plaintiff testified that Schweitzer said “most of these peepiwost of thes black people
in this building only have employment because of Welfare to Wbicott Dep. at 156:1—4.
Plaintiff also testified that Schweitzer told Plaintiff that he was “lucky to havgjfifisbecause
if it [were] up to [Schweitzer], he would have been fired [Plaintiffid: at 156:4-5.
Additionally, Plaintiff maintainghat Schweitzer “would mention . . . [that] he would make
[Plaintiff's] job difficult, and that [Schweitzer] had targeted a presiemploye[e] by the name
of Dave by pushing papersld. at 92:9-13. Schweitzer stated that he would “push as many
papers if [le] would have to, you know, force you either out of this position, out of the Jdb
at 92:13-15. In stark contrast, Schweitzer vigorodslyies making any of these statements. A
this stage of the proceeding, however, the Court is required totfoerall evidence in the light
most favorable to the nonmoving partySantini 795 F.3d at 416Che Court should notweigh
the evidence and determine the truth of the matter but . . . determine whether tigemruina
issue for trial: Anderson477 U.S. at 249. Therefore, it is not for this Court to determine
whether Plaintiff or Schweitzer’'s account of the $astmore credible. Instead, the Court must
focus on whether the plaintiff “produces direct evidence of discriminatory intemdioedt
evidence from which a factfinder can rationally infer that the employestdications were
pretextual and that racial discrimination more likilgin not motivated the employer’s actions.”
Pollock 794 F.2d at 864—65This Court finds that Plaintiffatisfied this burden.

If the facts are as Plaintiféstified,then a fadinder could “reasonably . . . believe that an
invidious discriminatory reason was more likely than not a motivating or deteiveicause of

the employer’s action.’Fuentes 32 F.3d at 764. More specifically,Sthweitzedid make

13 Se supranote 10.
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these statementRlaintiff can demonstrate that Schweitzer suggested that Defendants terminate
Plaintiff, not because of the Bed Incident or Plaintiff’s failure to complete his probationary
period, but because of racial animus towards African Americans. Thus, summang e

the race discrimination claim is inappropriate.

B. Hostile Work Environment

Defendants argue thttey are entitled to summary judgment on the hostile work
environment clainbbecausé[t]here is no evidence [Plaintiff] experienced intentional harassment
because olis membership in a protected class.” Dbfet. for Summ. J. at 4. Further, “[t]here
is no evidencégPlaintiff] experienced harassment that was sufficiently gaveaand regular to
constitute a hostile work environment under Title VII or Section 1981.."In contrast, Plaintiff
alleges that “[b]ased on the record evidence, a reasonable fact finder couldycestastude
that Schweitzer’s action[s] webecaug ofhis race, and were sufficiently sevexrepervasive
such that this presents a factual question for the jury as to this element.’sf?|aR&2.

In order to succeed on hostile work environmenintlr race discriminatigraplaintiff
must demonstrate that: “(1) he suffered intentional discrimination because[cdde]; (2) the
discrimination was pervasive and regular; (3) it detrimentally affected him; (éuitvihave
detrimentally affected a reasonable person of éineesprotected class in his position; and (5)
there is a basis for vicarious liability.Caver v. City of Trentqrd20 F.3d 243, 262 (3d Cir.
2005) (quotingCardenas v. Masse269 F.3d 251, 260 (3d Cir. 2001))he “[flactors that may
indicate an acticaible hostile work environment include ‘the frequency of the discriminatory
conduct; its severity; whether it is physically threatening or humiliating, mere offensive
utterance; and whether it unreasonably interferes wigngsoyees work performancg’ Alers

v. City of Phila, 919 F. Supp. 2d 528, 543-44 (E.D. Pa. 2013) (quétargs v. Forklift Sys.,
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Inc.,, 510 U.S. 17, 23 (1993)). Certain conduct, such as “offhranded comments, and isolated
incidents (unless extremely serious)’ are not sufficient to sustain a hastkeenvironment
claim.” Caver, 420 F.3d at 262 (quotirfearagher v. City of Boca Ratps24 U.S. 775, 788
(1998)). Instead, “the ‘conduct must be extreme to amount to a change in the terms and
conditions of employment.”1d. (quoing Faragher, 524 U.S. at 788)The “standards for
judging hostility are sufficiently demanding to ensure that Title VIl doébecome a
‘generalcivility code.” Faragher, 524 U.S. at 788 (quotin@ncale v. Sundowner Offshore
Servs., InG.523 U.S. 75, 80 (1998)).

An employer violates Title VII “[w]hen the workplace is permeated with fthsinatory
intimidation, ridicule, and insult,” . .that is ‘sufficiently severe or pervasive to alter the
conditions of the victins employment and create an sive working environment.’Harris,

510 U.S. at 21 (quotinileritor Sav. Bank, FSB v. Vinsofi77 U.S. 57, 65, 67 (1986)h
contrast, “[clJonduct that is not severe or pervasive enough to create an ohyjduistdé or
abusive work environment—an environment that a reasonable person would find hostile or
abusive—is beyond Title VII's purview.Td. at 21-22. Thus, “mere utterance of an ... epithet
which engenders offensive feelings [nJaeeamployee’ . . . does not sufficiently affect the
conditions ofemployment to implicate Title VII.”Id. at 21 (quotingMeritor Sav. Bank, FSB
477 U.S. at 67).

Further, “[r]lacial comments that are sporadic or part of casual conershiinot
violate Title VII.”” Tourtellotte v. Eli Lilly & Co, Civil Action No. 09-0774, 2013 WL
1628603, at *8 (E.D. Pa. Apr. 16, 2013) (quotikeSalem v. Bucks Cnty. Water & Sewer Auth.
No. 97-6843, 1999 U.S. Dist. LEXIS 3609, at *15-16 (E.D. Pa. Mar. 25, 1999)). Instead, “[f]lor

racist comments, slurs and jokes to constitutestile work environment, there must be more
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than a few isolated incidents of racial enmity, meaning that instead of sp@adicsturs, there
must be a steady barrage of opprobrious racial commends.(uotingAl-Salem 1999 U.S.
Dist. LEXIS 3609at*15-16). Courts “must consider the totality of the circumstances, rather
than parse out the individual incidents, to determine whether the acts that cdijdotim the
continuing violation are severe or pervasivélandel v. M & Q Packaging Corp706 F.3d 157,
168 (3d Cir. 2013).

In Caver, the appellant Lawrence Davis brought numerous claims against his former
employer, the City of Trenton, including a hostile work environment cl@emer, 420 F.3d at
248-49 Dauvis argued that

the specific inaents that, when viewed cumulatively, contributed to his hostile

work environment include: (1) McKeg'comment to Valdora during roll call that

it was “okay to be irthe KKK”; (2) Valdora and McKee’s use of racial epithets

when dealing with prisoners; and (3) the racist graffiti and flyers placed around

the Department by unidentified individuals. He also claims that certain facially
neutral conduct, such as being referred for unwanted psychiatric evaluatidns
being berated by Valdora and McKee during meetings, was aimed at harassing
him because of his race.
Id. at 263. The Third Circuit found that “no racist comment, written or spoken, was ever
directed at Davis himself.1d. Additionally, “Davis [did] not dispute that he never personally
saw any racist graffiti or flyers in the Department; he heard aboutafféigmd flyers second
hand.” Id. Thus, the court concluded that “[a]s a threshold matter, Davis cannot mixetthe
element of the hostile work environment claim under Title VII or the EAfausationr—
solelyby pointing to comments that were directed at other individuddis. The Third Circuit
reasoned that “Davis cannot show that the comments would not have been utteredrobuiritte
for hisrace if Davis was neither on the receiving end nor the subject of any commdnts.”

The Third Circuit did find, however, that Davis’s claims concerning “Valdora and

McKee’s conduct toward him, particularly their recommendations for psychiatric aealuats

33



racially motivated.”Id. at 263—64. The Court reasoned that while “the racist comments
involved in this case cannot alone be the basis of a hostile work environment claim, esfdence
those comments may be considered in determining whether facially neutraltcomdoe part

of Valdora and MKee was actually based on Dauiate.” Id.at 264. More specifically, “[a]
reasonable jury believing Davis’ account of the surrounding circumstances—aidatd/and
McKeeexhibited racist tendencies, and that there was no real basis to think Davis was
paranoid—could have concluded that Valdora and McKee wrote intentionally falsesraeih
recommended him for psychiatric treatment in order to harass him based brnldacehe ®urt
ultimately ruled, however, that the error by the district court in restricting s pbility to
consider the hostile work environment claim was harmlikat 265.

In the instant case, Plaintiff alleges that Schweitzer subjected Rlardihostile work
environment. As explained aboaintiff testified that Schweitzer said “most of these peeple
most of these black people in this building only have employment because of Welfarett' Wor
Scott Dep. at 156:%- Plaintiff also testified that Schweitzer told Plaintiff that he was “lucky to
have [his] job, because if it [were] up to [Schweitzer], [Plaintiff] would have besh'f Id. at
156:4-5. Schweitzer would also “yell at [Plaintiff] to clock out and leave [his] Iskifire
[Plaintiff's] shifts would be over.”ld. at 62:10-12.According to Plaintiff, Schweitzer also

degraded [Plaintiffpn a regular basisJammpd] doors, threaten[ed] [Faiff’'s]

continued employment, yell[ed] in [Plaintiff'$ace, [told Plaintiff] that he was

worthless, [threw Plaintiff'sjvork papers into the air, provid[edlbjective and

scathing evaluations (which HR and Lyons asked to be changed), attempted to
institute formal discipline (which Lyons refused), and ultimately succeeded in

having [Plaintiff] fired for false allegations of a purported safety viorati

Pl. Resp. at 32.

1 See supraote 10.
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Plaintiff also testifiedhat Schweitzer “would mention . . . [that] he wouldka
[Plaintiff's] job difficult, and that [Schweitzer] had targeted a presiemploye[e] by the name
of Dave by pushing papetsScott Dep. at 92:9-13. Schweitzer stated that he would “push as
many papers if [he] would have to, you know, force you either out of this position, out of the
job.” Id. at 92:13-15. In contradbefendants contend that “[t]here is simply no legitimate basis
on which to conclude that . . . Schweitzer's comment about ‘Welfare to Work’ created an
actionable hostile work environment for [Plaintiff].” Reply Br. at 13-14. Additignall
Plaintiff's “statement that, had it been up to [Schweitzer], he would have terminated Mr. Scott’s
employment portends no racial animus at aldl” at 14. This Court disagrees.

The instant case presents facts similaCawer. In Caver, the Third Circuit found that
while “the racist comments involved in this case cannot alone be the basis of amrtile
environment claim, evidence of those comments may be considered in determining whethe
facially neutral conduct on the part of Valdora and McKee was actually based ohrBeis
Caver, 420 F.3d at 264. In particular, the Third Circuit found that “[a] reasonable jury believing
Davis’ account of the surrounding circumstancésat-Valdora and McKee exhibited racist
tendencies, and that there was no real basis to think Davis was paranoid—could have concluded
that Valdora and McKee wrote intentionally false memos and recommendedrtpsy€hiatric
treatment in order to harassrhbased on race.ld. In the present case, Plaintiéfstified that
Schweitzer stated thamnost of these people — most of these black people in this building only
have employment because of Welfare to Work.” Scott Dep. at b6Rkintiff also maintains
that Schweitzer stated that Plaintiff “was lucky to have [his] job . . . [beté&ifdgt [were] up to
[Schweitzer,] [Plaintiff] would be gone . . . because [Plaintiff] didn’t kndwathe] was doing.”

Id. at 62:8-10. Further, Schweitzer stated that he would “push as many papers if [he] would
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have to, you know, force you either out of this position, out of thé jlub at 92:13-15.
Additionally, Plaintiff alleges that Schweitzer engaged in certain conduct subheatening
Plaintiff's employnent, slamming doors, yelling at Plaintiff, etc. Pl. Resp. at 25.

Though Schweitzer and Defendants reject Plaintiff's characterizatitve ddi¢ts, at this
stage of the proceeding, the Court must “construe all evidence in the lighfenarsible to the
nonmoving party.”Santinj 795 F.3d at 416Accordingly, Plaintiff demonstrated that a
reasonable jury, believing Plaintiff's recitation of the faethat Schweitzer made comnien
concerning African Americans atldreats to Plaintiff's job securiignd there was little basis that
Plaintiff was performing poork-could have found that Schweitzefacially neutral conduct
wasactuallyemployed to harass Plaintiff on the basis sfrace. At the very least, however,
there is a genuine dispute concerning whether Schweitzer did make these statements
Additionally, there is a genuine dispute concerning whether Schweitp¢oysd these tactics
and the frequency in which he employed them. Therefore, summary judgment on the hostile
work environment claim is inappropriate.

C. Retaliation

Defendants argue that they are entitled to summary judgment on the retalation c
because Plaintiff “cannot establisip@ma facie casef retaliation because he did not engage in
protected conduct, and even if he did, there is no causal link between the protected conduct and
his termination.” Defs. Mot. for Summ. J. at 5. Plaintiff contends, however, that symmar
judgment is inappropriate on theatstion claim.

Title VII prohibits “an employer [from] discriminat[ing] against any of his empksy. . .
because he has opposed any practice made an unlawful employment practice bglhjstey

or because he has made a charge, testified, assisted, or participated in anymamner
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investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3(a). lm order t
succeed on a retaliation claim, a plaintiff “must establish a prima facie cakevoing ‘(1) [that

she engaged irgrotected employee activity; (2) adverse action by the employer either after o
contemporaneous with the employee’s protected activity; and (3) a cansaktion between

the employee’s protected activity and the employer’s adverse actidariiels v. SchDist. of

Phila., 776 F.3d 181, 193 (3d Cir. 2015) (quotMarra v. Phila. Hous. Auth497 F.3d 286,

300 (3d Cir.2007)}° If the plaintiff can establish a prima facie case, “the burden of production
of evidence shifts to the employer to present a legitimateretahatory reason for having taken

the adverse action.Id. If the employer proffers a legitimate, nogtaliatory reason, “the

burden shifts back to the plaintiff to demonstrate that ‘the employer’s proffepéghation was

false, and that retaliation was the real reason for the adverse employn@nt’atdi (quoting

Marra, 497 F.3d at 300). While “the burden of production of evidence shifts back and forth, the
plaintiff has the ultimate burden of persuasion at all timés.”

In the present case, Plaintiff argues that “he made two (2) discreet cospfaiate
discrimination to the Human Resources Manager, Suzanne Lewis.” PIl. Resp. at 29. Mor
specifically, Plaintiff testified that he spoke to Lewis as they were ledhegork-relatedrally
and heading to the bus. Scott Dep. at 1884-Plaintiff told Lewis “about [Schweitzer’s]
temper, his comments that he made to [Plaintiff,] his thredds.at 184:741. Plaintiff testified
that he and Lewis discussed whether Salmer was racistld. at 184:13-15. According to
Plaintiff, Lewis told Plaintiff to “prevent it as much as possible. Avoid beingeritie of fire

and just complete [his] task at hand. . . . Just do [hid]ti@) best way possible and [Plaintiff]

!5 As explained above, Plaintiff did not present direct evidence of disaiion. Therefore, the Court
will rely on “the burdershifting framework that the Supreme Court announcéddbonnell Douglas
Corp. v. Green411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (197Bjaniels v. Sch. Dist. of Philar76
F.3d 181, 193 (3d Cir. 2015).
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[does not] have anything to worry aboutd. at 184:20-24. Additionally, Lewis instructed
Plaintiff that Schweitzer was his “superior” and Plaintiff should “stawGlbe careful of the
steps [he] make[s] around [Schweitzerld. at 186: 21-23° Plaintiff also testified thabn May
13, 2014, he asked Lewis “for the number for corporate integritiy.at 201:11-12. Prior to
Lewis giving Plaintiff the number, however, Plaintiff received his ternmongpapers.ld. at
201:14-17.

Accordingly, the Courwill determine whether Plaintiff satisfied the elements of a prima
facie case.

1. Protected Activity

First, Plaintiff must demonstrate that he engaged in a protected employég.activ
Daniels 776 F.3d at 193 (quotiridarra, 497 F.3d at 300)In regads to a “protected activity,’
the antiretaliation provision of Title VII protects those who participate in certain Title VI
proceedings (the ‘participation clause’) and those who oppose discriminatiorumadéul by
Title VII (the ‘opposition clause!} Moore v. City of Philg.461 F.3d 331, 341 (3d Cir. 2006).
Irrespective of “[w]hethethe employee opposes, or participates in a proceeding against, the
employer’s activity, the employee must hold an objectively reasonabéd, nelgood faith, that
the activity they oppose is unlawful under Title VIId. In other words, “if no reasable

person could have believed that the underlying incident complained about constituted unlawful

'®n contrast, Lewis testified thahe did not recalPlaintiff telling her that Plaintiff “thought he was
being discriminated againBy . . . Schweitzer.Lewis Dep. at 100:710. Additionally, Lewis testified
that Plaintiff did not tell her that “hidought that he was being treated differently because of his race.”
Id. at 100:1144. Further, Lewis stated that Plaintiff never told her that Schweitegedly said that
“most of these black people in this building only have employment because of welark” and that
Plaintiff “was lucky to have his job because if it [were] up to [SchwgifPlaintiff] would have been
fired.” I1d.at 100:15101:7. Additionally, Lewis said that she did not recall “any conversatizat [she]
had with [Plaintiff] about . . . Schweitzer on the way back from that rally.’at 102:742. Lewis denied
that Plaintiff ever told her that “he believed . . . Schweitzer was raddstat 103:23-104:1.
Nonetheless, for purposes of this Motion, the Court rfagststrue all evidence in the light most
favorable to the nonmoving pgt and will assume that the conversation between Lewis and Plaintiff did
take place.Santinj 795 F.3d at 416.
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discrimination, then the complaint is not protectewilkerson v. New Media Tech. Charter Sch.
Inc., 522 F.3d 315, 322 (3d Cir. 2008). Moreover, “fjaler to constitute protected activity,
however, a complaint ‘must be specific enough to notify management of the patiipelaf
discrimination at issue.”Kier v. F. Lackland & Sons, LLG2 F. Supp. 3d 597, 616 (E.D. Pa.
2014) (quotingsanchez v. SunGard Availability Servs., BB2 F. App’x 283, 288 (3d

Cir.2010)). Nonetheless,& victim of retaliation ‘need not prove the merits of the underlying
discrimination complaintin order to seek redressMoore, 461 F.3d at 344 (quotimgman v.

Cort Furniture Rental Corp.85 F.3d 1074, 1085 (3d Cir. 1996)).

In the instant matter, Plaintiff alleges that he oppaaeddiscrimination by making two
complaints to Lewis. Accordingly, the Court will determine whether Plaintfiigosition
conduct constitutes @otected activity.

The Third Circuit “recognize[s] that protected opposition conduct includes more than
formal filing of charges before the EEOCCuray-Cramer v. Ursuline Acad. of Wilmington,
Del., Inc, 450 F.3d 130, 135 (3d Cir. 2006). Accordingly, uridlee first prong of a prima facie
case of retaliation, protected ‘opposition’ actij#yso]includes . . informal protests of
discriminatory employment practices, including making complaints to managémBaniels
776 F.3d at 193 (quotinQuray-Cramer, 450 F.3d at 135). Additionally, protected opposition
conductincludes “writing critical letters to customers, protesting against discrimination by
industry or society in general, and expressing support for co-workers who heveriitel
charges.” Curay-Cramer 450 F.3d at 135 (quotirfgumner v. U. S. Postal Ser899 F.2d 203,
209 (2d Cir. 1990)). The opposition conduct must, however, “identify the employer and the
practice—if not specifically, at least by contextld. Thus, “[a] geneal complaint of unfair

treatment is insufficient to establish protected activity under Title Md.” Nonetheless, the
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court, “[w]lhen deciding whether a plaintiff has engaged in opposition conduct, look to the
message being conveyed rather than the means of conveyéhce.”

As explained above, Plaintiff testified that he opposed Defendants’ discriommativwo
manners. FirsRlaintiff testified that he spoke to Lewis as they were leaving the-retaiked
rally and heading to the bus in early May 2014. Scott Dep. at IBR:Aaintiff told Lewis
“about [Schweitzer’'s] temper, his comments that he made to [Plaintiff,] hetstiréd. at
184:741. Plaintiff testified that he and Lewis discussed whether Schweitzeaeisss Id. at
184:13-15.Though Plaintiff did not explicitly tell Lewis that he perceived Schweitzer a
discriminating against him because of his race, Plaintiff did iasenthat Schweitzer was
treating Plaintiff differently because he may be a racist. Thus, this wasgeneal complaint
of unfair treatment. Rher Plaintiff made an informal protesd management concerning
Schweitzer’s treatment of Plaintiff and Plaintiff's belief that Schweitzer treRitdtiff in this
manner because he was a racist. Accordingly, Hfasnofficiently demonstrated that he
engaged in a protected activity talking to Lewis regarding his concerns about Schweitzer.

Second, on May 13, 2014the date of Plaintiff's terminatienPlaintiff testified that he
asked Lewis “for th@umber for corprate integrity. Scott Depat 201:11-12. Prior to Lewis
giving Plaintiff the number, however, Plaintiff received his termination gapérat 201:14-17.
This activity is not protected. There is no evidence that Plaintiff told Lewis ¢hathtedhe
number for corporate integrity because he wanted to report Schweitzerisifiation.*’

Instead, a general request for the number for corporate integrity is natifispaough to notify

In his Response in Opposition, Plaintffegesthat “[o]n the day of his termination, [Plaintiff] again
approachedlewis, askingor thenumber to Corporate Integrity, anditerated that he felt he was being
mistreated because of his race.” Pl. Resp. at 26, Doc. 27. Plaintiff éxpdisttfied, however, that he
only “asked for the number for corporate integrity.” Scott Dep. at 201:11-12 tifPlaekes no mention
of informing Lewis that Plaintiff felt he was being mistreated becausesobbe. Therefore, the
Response in Opposition erroneously mischaracterizes Plaintiff's\testi
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management of the particular type of discrimination at issuéeér, 72 F. Supp. 3d at 616
(quotingSanchez362 F. App’x at 288). Additionally, a request for the number for corporate
integrity does not convey that Plaintiff was opposing any discriminatory condacbrdingly,
Plaintiff failed to demonstrate thhis request for the number for corporate integrity constituted a
protected activity.

2. Adverse Action

Second, Plaintiff must demonstrate thatdverse action by Defendants occurred
“either after or contemporaneous with’™ Plaintiff's conversation withvlseconcerning
Schweitzer's comments and threaBaniels 776 F.3d at 193 (quotingarra, 497 F.3d at 300).
In order “[flor an employer’s a@in to satisfy the second prong of a prima facie case of
retaliation, the plaintiff ‘must show that a reasonable employee would have fourtcatlemged
action materially adverse, which in this context means it well might haveadisg a reasonable
worker from making or supporting a charge of discriminatio®é&niels 776 F.3d at 195
(quotingBurlington N. & Santa Fe Ry. Co. v. Whi&t8 U.S. 53, 68 (2006)). The court must
“examine the challenged conduct ‘from the perspective ofssonedole person itne plaintiff's
position, considering all the circumstancedd. (quotingBurlington N. & Santa Fe Ry. Co.
548 U.S. at 71 (internal quotation marks omitted)).

This Court finds that Plaintif$atisfied the second prong of {iema facie case.
Defendats terminated Plaintiff approximately two weeks after his conversation witls Lew
concerning Schweitzer. # employeénew that his employerould terminate hintwo weeks
after aconversatiorwith a Human Resourcesnployeeregarding concerns of diserination, it
“might have dissuaded a reasonable worker from making . . . a charge of discamihad. at

195 (quotingBurlington N. & Santa Fe Ry. G®b48 U.S. at 68
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3. Causal Connection

Lastly, Plaintiff must demonstrate a causal connection between his conversation with
Lewis and Defendants’ termination of Plaintiffi. at 193 (quotindviarra, 497 F.3d at 300)A
plaintiff can “illustrate a ‘causal link’ for purposes of establishing retahaor show that
certain conduct was ‘used’ as a basisdimployment decisions . [by] rely[ing] upon a broad
array of evidence to do soParrell v. Planters Lifesavers Ca206 F.3d 271, 283—-84 (3d Cir.
2000). For example, timing, ongoing antagonism, an employer’s proffering of isiosi
reasons for terminating a plaintiff, and “other evidence gleaned frore¢bedras a whole from
which causation can be inferred” are all bases for establishing a causal conbettieen the
plaintiff's protectedactivity and the defendant’s adverse actitth.at 280-81. In order “[t]o
demonstrate a link between protected activity and an employer’s adveose aglaintiff may
rely on the temporal proximity between the two if ‘unusually suggestiv@ahiels 776 F.3d at
196 (quoting_eBoon v. Lancaster Jewish Cmty. Ctr. AsS03 F.3d 217, 232 (3d Cir. 2007)).

A plaintiff cannot, however, “establish that there was a causal connection without some evidence
that the individuals responsible for the adverse action knew glahwiff' s protected conduct at
the time they acted.Daniels 776 F.3d at 196.

In thepresent case, Defeants argu¢hat Schweitzer and Lyons lacked retaliatory
animus because they were unaware of Plaintiff's protected activity. Degily & 26.
Additionally, Defendants contend that “where, as here, an adverse employment decision is based
on conduct that preceded the protected activity, no causation (and, hence, nmrgtekats.”

Id. at 27. In contrast, Plaintiff claims that “[sJummary [jJudgment should be degitd a
[Plaintiff's] retaliation claim alone based solely on temporal proximity.”Relsp. at 29.

Further, Plaintiffs contend that “[w]hile Defendants attempt to distance wis fi®m the
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decision to terminate . . . both Schweitzer and Lyons testified that . . . Lewistiveetely
involved.” 1d. Plaintiff also argues that the med “demonstrates that the bases for his
termination could be rejected, and a jury could reasonably conclude that an infraot{@j tw
weeks prior to his termination . . . could be construed as retaliatidnat 31

The Court finds that summary judgment on the retaliation claim is appropriatesee
Defendants sufficiently demonstrated that there is no causal connection belavwetffi $°
conversation with Lewis and Defendants’ termination of Plaintithe evidege clearly
demonstrates that Schweitzer made the decision to terminate Plaintiff andsuypsesjuently
approved the terminatior-urthermore,lere is no evidence that Schweitzer or Lyons knew of
Plaintiff's protected activityvhen they decided to ternate Plaintiff. As explainedbove,
Schweitzer and Lyons “terminated [Plaintiff's] employment because leel @ complete his
introductory period as a result of his poor performance (including lack of job knowledge,
continued inability to train, unscheduled breaks, constant insubordinate behavior, and excessive
fraternization).” Defs. Reply at 10. In addition to poor performance, Schwattddryons
terminated Plaintiff for “his creation of [an] unsafe working condition while ostaclaance
extension of his introductory periodldl. Plaintiff fails to point to any evidence that Schweitzer
or Lyons knew of Plaintiff conversation with Lewis after the rally when they made the decision
to terminate Plaintiff. Therefore Plaintiff failed to establish a causal connecti@tween
Plaintiff's conversation with Lewis and his termination in regards to the decisionsaaker
Schweitzerand Lyons.SeeDaniels 776 F.3d at 196.

Even if Schweitzer and Lyons consulted Lewis prior to Plaintiéffsnination, Plaintiff
did not proffer sufficient eviencedemonstratinghat Lewishad an “intimate” involvement with

Defendant’s decision to terminate Plaintiff. Rather, Lewis testifiedstimtvas involved in
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Plaintiff's termination by merely “providing information that[] [was] ofefi. . . [to the] [firing
manager and . . . administrator.” Lewis Dep. at 37:19-39:11. The only ocdhsibhewis
recommended that Defendant Somerton Center terminate an empboygeened the termination
of approximatelythree to five certified nursing assistanid. at 39:12—40:6.Accordingly, there
is no evidence that Lewis influenced or was intimately involved with Schwaeitzelyons’s
decision to terminate Plaintiff. Plaintiff failed tiemonstrate a causal connection between his
conversation with Lewis and Bendants’ termination of Plaintiffld. at 193 (quotindgvarra,
497 F.3d at 300)Therefore, this Court wiljrantsummary judgment on the retaliation claim.
V. CONCLUSION

For the reasons explained herein, this Court will deny summary judgment on the race
discrimination andhe hostile work environment claims because there are genuine issues of
material facts concerning Schizer’s statements to Plaintiff ar@thweitzer’s actions toward
Plaintiff. This Cout will grant summary judgment on the retaliation claim because Plaintiff
failed to demonstrate a causal connection between his protected activity amochimatien.
Accordingly, this Court willgrant in part andenyin partDefendand’ Motion for Sumnary

Judgment. An appropriate order follows.
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