PANDER v. COLEMAN et al Doc. 35

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANTHONY PANDER,
Petitioner,

V. E Civ. No. 15-1337
BRIAN COLEMAN, €t al.,
Respondents.

ORDER

Anthony Pandethas filed pro se objections toChief Magistrate Judge&arol Sandra
Moore Wellss Report and Recommendaticgspectindis Petition ér habeas relief. (Doc. Nos.
27, 33; 28 U.S.C. 8254. Petitioner objects tdudge Wells conclusionthat two claims are
defaulted andhatthe statecourt was not unreasonable r@jectng hisineffectiveness clais

(Doc. No.33); Cullen v. Pinholster, 563 U.S. 170, 181 (2011 )will overrule the Objections,

adoptJudge Wells’secommendationsand deny the Petition.

l. BACKGROUND

On December 3120, during a NewYear's party, Petitioner's sister, Georgianna
Pander, informed Petitioner that she was upset with her hudbamdyhom she was separated.
(Doc. No. 27 at 1.) Petitiondecame extremely angrgft the party and enterediis car. Brian
Dingler, Ms. Pander’s boyfriend, followed Petitioner and enteredtdhe an attempt to calm
Petitioner. With Dingler in the passenger sé&atitioner drove tahe husband’'s homeAfter
arriving, Petitioner left the car and began quing and wrestling with the husband on the
husband’s front porchThe husbandan down the street screaming for help and banging on his
neighbors’ doors. Id. at 2.) Petitioner pursued the husbastdbbing him in théeart and liver

resulting in thehusband’s death. Petitioner then reentered his car, iatbbmgler, who was
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still in the passenger sedbat the victim was “not going to bother my sister agaamd drove

back to Dingler's home.ld. at 2.)

On December 1, 2009,Rhiladelphia Common Pleas Cojuty convictedPetitioner of
first degree murder and possession of an instrument of crime. Petitioner vasesérib life
imprisonment without parole for the murder charge and 2.5 t@d&s imprisonmentfor
possessinghe instrument of crime. (Doc. No. 27 at 2.) The Superior Court affirmed. Com. v.

PanderNo. 70 EDA 2010 (Pa. Super. Ct. 2011). Petitioner did notatmatur.

On May 23, 2011, Petitioner filedpo se PCRA petition. The PCRA&ourt appointed
counsel, who file an amendd®etition The PCRACourtdenied relief without a hearingA
divided Superior Court panelffirmed in part andemanded foan evidentiaryhearing (Doc.
No. 33 Ex. A.) Both parties petitioned far banc review. On September 17, 2014, the Superior

Court, sittingen banc, vacated the panelecision andlenied PCRA relief Com. v. Pander, 100

A.3d 626 (Pa. Super. Ct. 201fn banc). On February 4, 2015, the Supreme Court denied

allocatur.

Acting pro se, Pandetimely filedthe instanhabeas R#ion, challenging the sufficiency
of the evidence and allegirtigat counsel was ineffective for ndt) requeshg DNA testingof a
blood spot in Petitioner's car; 3)resenting character witnesses; 3) presgnevidence or
argument that someone other thRatitionercommitted the crime; 4jequestinga Com. V.
Kloiber, 106 A.3d 820 (Pa. 1954) instruction; 5) cregaminng his sister 6) raising
“prosecutorial misconducton appeal; and 7) appealing the trial court’s refusal to remove a
juror. (Doc. No.1.) Judge Wellxzoncluded that Petitioner defaulted his challenge to sufficiency
of the evidence and one ineffectiveness claifidoc. No. 27 at %.) As to the remaining

ineffectiveness claims, Judge Wells cluded that the Superior Court reasonably rejected them.

Page2 of 9



(Doc. No. 27at 915.) Petitioner objects to alludge Wells conclusions. (Doc. No. 33.)

. LEGAL STANDARD

| must reviewde novo those portions ofhe Report to which timely, specific objections
have been filed. 28 U.S.C686(b)(1)(C). | may “accept, reject, or modify, in whole or in part”

the Magistrate’sfindings or recommendationdd.; Brophy v. Halter, 153 F. Supp. 2d 667, 669

(E.D. Pa. 2001). As to those portions to which no objections have been made, | must “satisfy

[myself] that there is no clear error .in order to accept the recommendation.” Fed. R. Civ. P.

72(b) Advisory Committee NoteseeHenderson v. Carlson, 812 F.2d 874, 878 (3d Cir. 1987)
(explaining the district court’s responsibility “to afford some level efiew” when no

objections have been made).

| may grant habeas relief for claims a state coentewed on the merits only if the state
court’'s decision: (1) “was contrary to, or involved an unreasenapplication of, clearly
established Federal law”; or (2) if the decision “was based on an unreasonabtendien of
the facts in light of the evidence presented in the State court proceeding.” 18 U.S.C.

§ 2254(d)(1)€2). The “clearly established Federal law” governing Petitiongrésfectiveness

claims areset out in Strickland v. Washington, 466 U688(1984). Accordinglyl must decide
pursuant to 2254(d)(1) whether thstate court’s application ofStrickland was “objectively

unreasonable.Bell v. Cone, 535 U.S. 685, 69® (2002) Commonwealth vSneed899 A.2d

1067 (Pa. 2006). Petitioner must show that th&ate court’'s decision“was so lacking in
justification that there was an error well understood and comprehended ingebast beyond

any possibility for fairminded disagreement.” Harrington v. Richter, 562 U.S. 86, 103 ;(2011)

Pinholster, 131 S. Ct. at 1398d@mtecourt decision must “be given the benefit of the doubt”

To make out ineffective assistance of counBefjtioner must show: (1) his attorney’s
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representation was unreasonable under prevailing professional norms; and (2) bhat for t
deficiency, there is a reanable probability that the result of the proceedings would have been
different. Strickland 466 U.S.at 688. Review of ineffectiveness claims is “doubly deferential

when it is conducted through the lens oR[&4] habeas.”Yarborough v. Gentry, 540 U.S. 1, 6

(2003). If I conclude that counsel’s strategy was not unreasonable, | need nat pdejretice.

United States v. Lilly536 F.3d 190, 196 (3d Cir. 2008). | must conduct an evidentiary hearing

“unless the [8254] motion and files and recoraddg the case show conclusively that [the
petitioner] is not entitled to relief.1d. at 195(internal quotation marks omitted).

1. OBJECTIONS

Petitionerobject$ to each ofJudge Wells’'s conclusiorsy repeatingnearly verbatim
the arguments hadvancedn his Reply to the Commonwealth’spposition Petitionernow
simply addsthat he “objects” taJudge Wells conclusionthat each “claim has no merits.”

(Compare, e.gDoc. No. 33 (Objections) at%, with Doc. No. 27(Reply) at 7-8; see alsdoc.

No. 33at 34 (“The Magistrate Judge reported that the petitioner claim is without meeits, th
petitioner respectfully objects because the petitioner claim does has [sits] ' Mer Petitioner

thus raises no objections dadge Wells Report. SeeNghiem v. Kerestes2009 WL 960046, at

*1 n. 1 (E.D. Pa. Apr.3, 2009) (I need not consider de novo objections that “merely re
articulate[] all the claims and theories for relief in the Petition”). | will nonethaleastrue his
submissions liberally and address thigections he apparently seeks to raisgee Brown v.
Astrue 649 F.3d 193, 195 (3d Cir. 2011) (district courts may not decline to afford de novo

review merely because objections “rehash” arguments made to Magistrate Judge)

| agree with Judge Wells thBetitioner has defaulted his claims tHgtthe evidencevas

insufficient; and 2)counsel should have cross examined his sis28rU.S.C. §2254(b)(1)(A).
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Petitioner does not attempt to show caastualprejudice, or innocenc® excuse this default

SeeColeman v. Thompsorb01 U.S. 722, 75 (1991)(to excuse default, Petitioner must show

“some objective factor external to the defense impeded [Petitioner’s] éfartenply with the

state’s procedural rulg Schlup v. Delo, 513 U.S. 298, 322 (1995). Rather, Petitioner

merely repeatthe incorrect statement of law he usedarguing againsthe Commonwealth-
that “the Court must review [these defaulted claims] de novo.” (Doc. Nat 3® (citing

Wiggins v. Smith 539 U.S. 510, 531 (2001)). | review de novo a Report to which objections are

timely filed however not defaulted claims. 28 U.S.C686(b)(1)(C) | agree with Judge Wells
thatPetitioner has not alleged or demonstrated ctusgcuse his defaultColeman 501 U.S. at

753.

Petitioner next objects tdudge Wells conclusion thatthe en banc Superior Court
reasonably rejected all Petitioneexhausted claimsPetitionerstatesonly thattheclaims “do] ]
hgve] merits.” (See, e.g.Doc.No. 33 at 34.) He has not, howevexplained the bases for that
conclusion. | amthusunconvinced that then banc Superior @urt’'s decision was “objectively
unreasonable."Cone 535 U.S. at 6989 (“[I]t is not enough to convince a fexl habeas court

that, in its independent judgment, the state-court decision agitietlandincorrectly.”).

| agree with Judge Wells that the Superior Court reasonably rej&sgtioner’s
ineffectiveness claim respecting the failurereéquestDNA testing ofan alleged blood stair-
which a detective testified most likely was ketchtip the passenger side of Petitioner’s. car
SeePander 100 A.3d at 634"Police ... remarked that there was a small stain that appeared to
be from ketchup or sauan the passenger seat.”As the Superior Court reasexl, Petitioner
could not establish prejudice because evethig stain was Dingler's blood, the undisputed

evidence at trial showed that the victim's sole assailant enterattitlee’'s side of Petitioner’s
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car, andtwo eyewitnesses identified Petitiorenot Dingler—as the assailantSeePandey 100
A.3d at 644(“DNA testing would not have led to a reasonable probability that the outcome of

the trial would have beenftérent”); Strickland 466 U.S. at 686.

| also agree with Judge Wellsatthe Superior Court reasonaldgncludedthat counsel
was not ineffective for failing to interview fouwitnessesvho Petitioner allegesvould have
describedDingler’s contentiousrelationship with the vian. Petitioner contends thabunsel
knew, or should have known about these witnes$égs.Superior Court reasonably rejected this
claim however,becage “the trial court conducted a thorough colloquy regarding [Petitioner’s]
decision not to testify, not to call fact withesses, and to present only one eharfcess’ and
Petitionerunequivocally stated that he agreed with counsttategy Pander 100 A.3d at 642
43. (“[T]he colloquy caclusively establishes that [Petitioner] agreed with trial counsel's

decision not to present additional witnesses.”).

Petitionersimply states that counsel should have presented these four withessiegsbut
not suggesthathe akedcounselto presenthese witnesses or thebunsel advised him against
presenting tam Nor does he even attempt to explavay his sated agreementith counsel’s
strategy He thus has failed to show that courestéd unreasonably.SeeStrickland 466 U.S.
at 690 (“A convicted defendant making a claim of ineffective assistance mustyideatacts or
omissions of counsel that are alleged not to have been the result of reasonableopabfessi

judgment.”).

| further agree witlludge Wells conclusion that the Superior Court reasonably rejected
the contentionthat counselshould have presenté@vidence and argument thedmeone other
than [Petitionerjcommitted the crim& (Doc. No. 1 at 14.)Petitioner does not specifyhat

evidence counselshould havepresented In any eventas the Superior Court reasonably
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concluded, this claim lacks mehkecause the record contradicts Tihe Superior Court detailed
how counsé$ strategy was tamplicate Dingler, whom counsekxtensivelycrossexamined
There was no ineffectivenessSee Pander 100 A.3d at 638 (“The record in this matter
demonstrates that trial counsel did present evidence [and argument] tteraptao implicate

Mr. Dingler.. .. [Pettioner’s] claim is without merit.”)

| also agree withludge Wellghat | may not review the Superior Court’s rejection of

Petitioner’s claim that counsel sholidverequested Kloiber instruction. Pander100 A.3d at

635 & n.3 (“A Kloiber instruction informs the jury that an eyewitness identification should be

viewed with caution ..”) (citing Com. v. Kloiber, 106 A.3d 820 (Pa. 19%4)The Superior

Court concluded this claim lacked merit because “the trial court gavenstruction thatvas
substantially similar to &loiber instruction.” Pander 100 A.3d at 627 Regardlessof
Petitioner’'s disagreement with the Superior Colirmay not reexamine the state court’s

application of its own lawSeeBradshaw v. Rickey, 546 U.S. 74, 76 (2005).

| further agree with Judge Wells that the Superior Court reasonably rejeetinets
claim that counsel was ineffective for failing amgue onappealthat the trial prosecutor had
impermissibly sought to shift the burdeh proof. The prosecutor had twice askeddatective
witnesswhether Petitioner’s attorney haelquested a DNA test of the allegaldod stain inthe
passenger side of the caiThe Superior Courtreasonably concludetthat Petitioner failed to
show prejudicebecause 1) the trial court sustained objections to these quesbefsre the
detective answere@nd 2) the trial court instructed the jury that the prosetdogthe buden

of proof as to each element of the charged offenBasder 100 A.3d at 635.

Judge Wells also correctly concluded that the Superior Court reasonaldyedeje

Petitioner’sineffectivenessclaim for failing to raise on appeal the trial court’s refusakicuse a

Page7 of 9



juror. Upon seeing a photo of the victim,jurorasked for a recessPetitioner’s counselsked
thecourt to excuse thpiror. Whenthe trial court questioned the jurshe sid that the graphic
photo had upset hebut shehad not discussethis with the other jurorsand that sheould
remain impartial The Superior Courthus reasonablyconcluded thabecausehe trial court
acted properly, counsel was not ineffective in pursuing a meritless issy@eal.&andey 100
A.3d at 63233 (“Since the juror repeatedly stated that she could remain fair and impadial
was questioned by trial counsel and the court, appellate counsel was notiveeiifebt raising

this issue on direct appeal.”).

In sum, Pettioner has not shown that them banc Superior Couts decision “was so
lacking in justification that there was an error well understood and comprehendestingdaw
beyond any possibility for fairminded disagreementRichter, 562 U.S.at 103 (2011)

Accordingly, I will overrule Petitionés Objections
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V. CONCLUSION

AND NOW, this26thday ofMay, 2016, upon consideration of the pleadingsprd and
all related submissionand after careful review of Judyellss Reportand Recommendation

(Doc. No. 27)jt is herebyORDERED that

1. Petitioner’'s Mjections to the Report and Recommendation (Doc.39p.
areOVERRULED;
2. Judge Wellss Report and Recommendation (Doc. No27) is

APPROVED andADOPTED,;
3. There are no grounds issuea cetificate of appealability; and

4. The Clerk of Court shalLL OSE this case

AND IT ISSO ORDERED.

/s Paul S. Diamond

Paul S. Diamond, J.

Paged of 9



	O R D E R
	I. Background
	II. legal standard
	III. Objections
	IV. Conclusion

