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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRUCE HUBERMAN, :
Plaintiff : CIVIL ACTION

V.
INTERVAL LEISURE

GROUP, INC,, et al., : No. 15-1560
Defendants. :

MEMORANDUM
Schiller, J. June 24, 2015
Bruce HubermarsuedDefendants Interval Leisure Group, Inc., Interval International,

Inc., and Intervalworld.com in the Philadelphia Cou@tyurt of Common Pleasssertingstate

tort law claims arising fronmjuries suffered on the premises of Defendants’ resort in Playa del
Carmen, Mexico After Defendants removed the case to federal court, this Court denied
Plaintiff's motion to remand on May 18, 2015. Presently befor&€thet is Defendantghotion

to dsmissandbr transfervenue to the state or federal courts in Midbaide County, Florida.

For the following reasons, Defendants’ motion is denied.

BACKGROUND

Huberman is the significant other of Rona Cqghantimeshee owner andclient of
Defendants. (Compl. §.) On May 24, 2003, Cohan purchased a-week timeshare at the
AmeriSuites Vacation Club at Calypso Cay in Kissimmee, Florida. (Defs.” Muwt.
Dismiss/Transfer Venue [Defs.” MptEx. C.) At the same time, Cam also applied for
membership in Interval International’s vacation exchgmggram. [d.) The vacation exchange

program allows timeshare owners to exchangpeir occupancy right for alternate
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accommodations at a participating resotl [ 6.) Coharreceived a copy of the Terms and
Conditions of Membership, along with a Buyer’'s Guide, which included the followigg teye:
The terms and conditions of membership with [l [Interval
International] and the use of the Exchange Program shall be
construed uner the laws of the State of Florida. By maintaining
Individual Membership in [[Members consent to the exclusive
subject matter and personal jurisdiction of the courts in Miami
Dade County, Florida. In the event of litigation between the

parties, the praailing party shall be entitled to all costs incurred,
including reasonable attorneys’ fees.

(Id. Ex. CY12,Ex. D §10.) The current 2014 Buyer’'s Guide contains identical languégie. (
Ex. E 110.)

On June 19, 2014, Cohan used the exchange program to book Huberman’s vacation at
Defendants’ Palm at Playa resort in Playa del Carmen, MexttdEX. B.) While on vacation,
on July 13, 2014, Huberman slipped and fell on a wet staircase near the resort’s gp@oldare
suffered serious injuries. (Compl.5Y) The stairs allegedly lacked a handrail or a-8ige
surface. (d.) SinceHuberman was not a member of Interyad, was only able to gain access to
the Palm at Playa resort by virtue of Cohan’s membership in the vacation exghaggen.
(Defs.” Mem. of Law in Supp.of Mot. to Dismiss/Transfer Venue [Defs.’” Mem.] at 3.)
Huberman then sued Defendants, asserting claims of negligence, negligepras&rgation,
deceit, fraud, negligent performance, respondeat superior, and violations Bérnhsylvania
Unfair Trade Practices and Consumer Protection Act. The only issue preseatly thef Court
is whether the forum selection clause found in Cohan’s Terms and Conditions of Membership

requires Huberman tue Defendant® the courts of Miami-Dade County, Florida.

Il. STANDARD OF REVIEW
“For the convenience of parties and witnesses, a district court mayetramy civil

action to any other district or division where it might have been brought or toistrigtcbr
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division to which all parties have consented.” 28 U.S.C. § 1404(djversity cases, federal law
governs the effect to be given to a forum selection claus@ara v. Sate FarmIns. Co., 55 F.3d
873, 877 (3d Cir. 1995).

When a motion to transfer undefi§04 involves a forum selection clause, the court must
undertake a twpart analysisSlvis v. Ambit Energy, L.P., _ F. Supp. 3d ___, 2015 WL
1134780 (E.D. Pa. Mar. 13, 2015). First, the court must determine whether the forum selection
clause is valid and enforceabld. Second, the courhust then consider whether “extraordinary
circumstances unrelated to the convenience of the parties” counsel againsgdhentnotion.

Atl. Marine Constr. Co. v. U.S Dist. Ct. for W. Dist. Tex., 134 S.Ct. 568, 581 (2013)he court
“may consider arguments aligublicinterest factors only Id. at 582. Relevant public interest
factors include (1) administrative concerns and court congestion, (2) local mterdsiving
local cases decided at home, and (3) the interest in having a diversitjiexhge a forum that is
familiar with the substantivdaw. Id. at 586 n. 6 (quotin@iper Aircraft Co. v. Reyno, 454 U.S.

235, 241 n.6 (1981)When a valid and enforceable forum selection clause is present, plaintiff's

choice of forum is given no weighd. at 581.

II. DISCUSSION

Forum selection clauses “are prima facie valid and should be enforced unless
enforcement is shown by the resisting party to be ‘unreasonable’ under tihmastances.M/Y
Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 10 (1972). There is no evidence that Cohan was
induced into agreeing to the forum selection clause by “fraud, undue influence, or owegvee
bargaining power.ld. at 12. Huberman does not dispute the presumptive validity of the forum
selecion clause, at least as applied to Coh@l.’s Mem. of Law in Supp. of Pl.’s Reply to

Defs.” Mot. to Transfer Venue and/or Dismiss [Pl.’'s Mem.] at 2.)



Huberman arguedfiowever, that he is merely an incidental third party beneficiary of the
contract betwen Cohan and Interval, and thus is not bound byfdinem selection clause
contained in th&@erms and Conditions of Membership. (Pl.’'s Mem. atl@.yesponse, Interval
claims that:(1) Huberman’s status as a third party beneficiary binds him to the feeleuttion
clause, and (2) Huberman was so closely related to Cohan that it was foresegdidentbuld
be bound by her contract with Interval. (Defs.” Mem. at 6.)

A. Huberman’s Third Party Beneficiary Status

When, as here, a contract does not expresmfer third party beneficiary status on an
individual, Pennsylvania applies a twart test to determine whethéne third party is
neverthelesan intended beneficiary:

(1) The recognition of the beneficiary’s right must be “appropriate
to effectuate théntention of the parties,” and (2) the performance

must “satisfy an obligation of the promisee to pay money to the
beneficiary” or “the circumstances indicate that the promise

intends to give the beneficiary the benefit of the promised
performance.”

Guy v. Liederbach, 459 A.2d 744, 751 (Pa. 1983) (quoting Restatement (Second) of Contracts
8302 (1979)). A third party beneficiary who is not an intended beneficiary is an in¢identa
beneficiary.ld.

The Courtdetermineghat Huberman is merely an incidenthird party beneficiary of
the contract between Cohen and Interirgterval has presented no evidence that Huberman was
anything more thn an incidental beneficiary of Cohan’s membership. Cohan entered into the
timeshare agreement with Interval in 2003, more than eleven years prior tondaotse
vacation. Further, there is no indication that Interval intended to give the benefipainised
performance under the contract to Huberman rather than the actual signattreesgrieement.

Interval’s theorywould effectively bind all of Cohan’s social guests and invitees to a forum



selection clause in a contract of which they had little notice or awareseesBrinzivalli v.
Aruba Phoenix Beach Resort, Civ. A. No. 066004,2008 WL 802331, at *2 (D.N.J. MaRO,
2008). This Court will not adopt such a broad interpretation of the thady beneficiary
doctrine.

Interval’s reliance orCoastal Seel Corp. v. Tilghman Wheelabrator Ltd., 709 F.2d 190
(3d Cir. 1983) is misplaced. Interval argues thatCoastal Steel, the Third Circuit “firmly
rejected plaintiff’'s anticipated argument that the forum selection ctineenot apply to him as
a nonsignatory to the Membership Agreement.” (Defs.” Mem. at 6). This thazaton of
Coastal Sed is inaccurateln Coastal Sed, the plaintiff, Coastal Steekued a contractor and a
subcontractowhen the subcontractor delivered a faulty blast unit. 709 F.2d at 193. The contract
between the contractor and subcontractor contained a forum selection clause ahteld gr
exclusive jurisdiction to the courts of Englathd. The court ruled that Coastal Steel was bound
by the forum selection clause, as the subcontractinmtesded tdoenefit Coastal Steehnd any
duties owed by the subcontractor to Coastal Steel arose from that agrddna¢03.

In contrast Cohan and Intervatlid not intend for Interval to give the benefit of its
performance under the Membership Agreement to Huberdrarther, Hubermanis suing
Interval in tort for its alleged negligence in maintaining the premises. Interval's tluty
Huberman did not arise from the Membership Agreement, but from a general duty oveare
to its resort guestsee Prinzivalli, 2008 WL 802331, at *AJnder Coastal Steel, “a third party
beneficiary willonly be bound by the terms of the underlying contract where the claims asserted
by that beneficiary arise from its third party beneficiary statds. DuPont de Nemours and Co.

v. Rhone Poulenc Fiber & Resin Intermediates, 269 F.3d 187, 197 (3d Cir. 2001) (emphasis in



original). Coastal Sted is thus distinguishable, and does affectHuberman’s argument that the
forum selection clause is inapplicalbtehis claims

Thereforeg since Huberman isnancidental third party beneficiayyhe Court concludes
that he is not bound by the forum selection cla@$eDuPont, 269 F.3d at 1988 (declining to
enforce arbitration clause in joint venture contract agameskignatory parent company, as
parent company merely happened to benefit from the success of its subsidratiés claims
arose fron tortious misrepresentations).

B. Huberman'’s Close Relationship to the Contractual Agreement

Interval next argues tha&tuberman is so closely related to the Membership Agreement
between Cohan and Interval that it was foreseeable for him to be bound by #sTteerCourt
disagrees.In the Third Circuit, “nonsignatory third parties who are closely related to [a]
contractual relationship are bound by forum selection clauses contained in the contracts
underlying the relevant contractual relationshi®®MCO Transmissions, Inc. v. Romano, 42 F.
Supp. 3d 700, 708 (E.D. Pa. 2014) (quotingst Fin. Mgmt. Grp., Inc. v. Univ. Painters of Balt.,
Inc., Civ. A. No. 115821, 2012 WL 1150131, at *3 (E.D. Pa. Apr. 5, 2012)). In determining
whether the third party is “closely related,” the court may consider fastars as (1) the
nonsignatory’s involvement in the negotiations, (2) the relationship between the ntorgigna
and signatory, (3) whether the nonsignatory received a direct benefitfeoagreement, and (4)
whether the nonsignatory should hagasonablyoreseen governance by the clau@e Carlyle
Inv. Mgmt. LLC v. Moonmouth Co. SA., 779 F.3d 214, 219 (3d Cir. 201%jirst Fin. Mgnt.
Grp., 2012 WL 1150131, at *3.

Here, the circumstances indicate that Huberman was not so closely teldtedontract

as to be bound by the forum selection clause. First, Huberman was not a paotyato a&bd



Interval’s negotiations, which took place eleven years prior to his acciieodbnd, Huberman

was a social guest of his logrm significant other, Cohan, not a business partner or spouse.
Huberman was not Cohan’s agent, nor were Huberman and Cohan attempting to structure their
dealings to evade the terms of the Membership Agreei@emipare AAMCO, 42 F. Supp. 3d at

710 (holding that forum selection clause in agreement bet&@dnCO and franchisee also
applied to franchisee’s wife, due to their spousal relationship and her ownershastimea
transmission center alleged to have violated a noncompete agreeiftand). as already
discussed at length, any benefits Huberman received from Cohan’s membezshimerely
incidental. Fina), Huberman could not have foreseen being bound by the forum selection clause
because hidort claims do not arise from the contralt relationship between Cohan and
Interval. Huberman could not haveasonablyoreseen that Interval’s alleged negligemazuld

cause him taslip and fall, or that he would be bound bglause in daMembership Agreement of
which he hadittle or no knowledge. Therefore, the Court concludes that Huberman is not so
closely related to Cohan’s Membership Agreement such that he should have expdmted t

bound by the forum selection clause contained within.

V. CONCLUSION
For the aforementioned reasons, Defendants’ Motion to Disingisr Transfer Venue is

denied. An Order consistent with this Memorandum will be dockstpdrately.



