GROVE v. COLVIN Doc. 27

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID GROVE,
Plaintiff,

V. : Civ. No. 15-1801
CAROLYN W. COLVIN,
Acting Commissioner of Social Security,
Defendant.
ORDER

Plaintiff David Grovechallengeshe denial of higlisability insurance benefitdaim under
Title 1l of the Social Security Act(Req. for ReviewpDoc. No. 13.) The Magistrate Judgbas
recommendedenyingPlaintiff's Request foReview. R. & R., Doc. No. 21.)Plaintiff has filed
counseled objections. (Pl.’s Ohj®oc. No. 24.) | will sustain Plaintiffs second and third
objections and remand to the Commissioner pursuasgrttence fouof 42 U.S.C. § 405(g) for
furtherreview.
l. PROCEDURAL HISTORY

On January 23, 2012, Plaintdppliedfor benefits, allegingotal disabilitybeginning in
April 2011 due to the onset of variowslments including cervical spine disease, respiratory
disease, and bipolar disordeiSegReq. for Reviewat 1.) OnMay 8, 2012, the Social Security
Administration denied Plaintiff's applicationSéeNotice of Disapproved Claim, R. at 158-161
Plaintiff appealed, ananAdministrative Law Judgbkeard the mattean June 11, 2013SeeHr'g
Tr., R.at 112147.) On August 9, 2013the ALJ denied Plaintiff's claim for benefits(Hr' g
Decision,R. at 102108) On February 9, 2015, the Appeals Council deRkintiff's Request
for Review. (AC Denial,R. at 36.) On April 9, 2015, Plaintiff filed this action.Compl., Doc.

No. 3.) On April 29, 201@he MagistrateJudgeissued heReport and Recommendatio(R. &
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R., Doc. No. 21.)

Il. LEGAL STANDARDS

A. Standard of Review

| must affirm the ALJ’s decision if it is supported by substantial evided@U.S.C. §

405(g); Pierce v. Underwood, 487 U.S. 552, 5l (1988);_Monsour Med. Ctr. Heckler 806

F.2d 1185, 1190 (3d Cir. 1986). “Substantial evidence ‘does not mean a large or considerable
amount of evidencgebut rather such relevant evidence as a reasonable mind might accept as

adequate to support a conclusionHartranft v. Apfe] 181 F.3d 358, 360 (3d Cir. 1999) (quoting

Pierce 487 U.S. at 564-65).
| must reviewde novo those portions of th&eportand Recommendation or specific

proposed findingsf factto which objection is made. 28 U.S.C636(b)(1);Brown v. Astrue

649 F.3d 193, 195 (3d Cir. 2011). | may “accept, reject, or modify, in whole or in part, [the
MagistrateJudge’s] findings and recommendations.” 28 U.S.C. § 636(b)(1). It is alsa migh
discretion to rely orthe findings and recommendatiomd the Magistrate Judgéo which no

objection has been mad8eeUnited States v. Raddatz, 447 U.S. 667, 676 (1980).

B. Determining Disability Benefits Eligibility

Disability is defined agnter alia, the inability to engage in any substantial gainful activity
by reason of a medically determinable phgbkior mental impairment (or a combination of
impairments). 42 U.S.C. § 423(d)(1)(AJ.o determine whether a claimant is disabled, the ALJ
must @nducta five-step sequential analysis using all evidence in the claimant’s case ré®ord.
C.F.R. 8404.1520.1f the ALJ determines the claimant is not disabled at any step in the sequen
the analysis enddd.

At step two of the sequential analysis, &kie] must determine-“solely on the basis of



medical evidence=whether the claimed impairment is “severe.” Santise v. Schwé&kérF.2d

925, 927 (3d Cir. 1982). An impairment is “severe” when it “lig}isignificantly the individual’s
‘physical or mental ability to do basic work activities.Iti. (quoting 20 C.F.R. § 404.1520(c)).
Basic work activities include “walking, standing, sitting, lifting, pushing, pgllireaching,
carrying, or handling.” 20 C.F.R.494.1521(b)(1). An impairment is not severe if it does not
significantly limit, or only minimally affects basic work activities. Id. 88 404.1521(a),
416.921(a). A claimantmust“produce adequate medical evidence to support his showing of a

severe medically determinable impairmer@dwen v. Yuckert, 482 U.S. 137, 173 (1987).

Between steps three and four, the ALJ must determesidual functional capacityvhich
measureshe claimant’s ability to perform work activitiedespite hidimitations 20 C.F.R. 88

404.1520(a)(4), 404.1520(e); Zirnsak v. Colvin, 777 F.3d 607, 611 (3d Cir. 2014 )ALJ must

consider allthe claimant’'s impairments, includinthose that are not severe. 20 C.F.R.
88 404.1520(e), 404.1549he ALJ “examina ‘all of the relevant medical and other evidence’ to

make its RFC determinationZirnsak 777 F.3d at 611 (quoting 20 C.F.R. § 404.1545(a)(8)).

the ALJdiscredits a witnessheshould explain howhat credibility assessment influencéer
disabilitydetermination gthat the reviewing court can ascertain which evidence the ALJ accepted

orrejected, and why. Salles v. Comm’r of Soc. Sec., 229 F. App’x 140, 146 (3d Cir. 2007) (citing

Cotter v. Harris642 F.2d 700, 705 (3d Cir. 1981)).
Although a treating physician’s opinion should generally be afforded gregtitwine ALJ
may reject the opinion “outright only on the basis of contradictory medical infamaand not

due to his or her own credibility judgments, speculation or layi@p” Morales v. Apfel 225

F.3d 310, 31818 (3d Cir. 2000) (quoting Plummer v. Apfel, 186 F.3d 422, 429 (3d Cir. 1999))

But see20 C.F.R. $104.1527(c) (“We will always give good reasons in our notice of determination



or decision for the weight we give your treating source’s opinio.ie ALJ must'explain the
weight given to physician opiniongising a variety of enumerated factor0 C.F.R. §

404.1520b, 404.1527(f)(2)(iAlbury v. Comm’r of Soc. Sec., 116 F. App328, 330 (3d Cir.

2004) (ALJ’'s explanation of decision must be detailed enough allow for meaningful ljudicia
review) These factors includ€l) whether the doctor examined the claim#®) whether the
doctortreated the claiman{3) whether the opinion is supported by other relevant evid¢tre
whether the opinion is consistent with the recds) whether the doctor is a specialist giving an
opinion relating to his or her area of speciadtyd (6) any factors brought to tA&J’s attention,
or of which it is aware, tending to support or contradict the opinion. 20 C.F.R.
8 404.1527(c)(1)6). In choosing to disregard a treating physician’s opinion, the ALJ futlser
consider the length of the treatment relationship, the frequency of examiaaticthe nature and
extent of the treatment relationshild. 8§ 404.1527(c®)(i)-(ii).

Finally, the ALJ must determine whether the claimant can perfornjadsyexisting in
significant numbers in the national econormgnsidering hisRFC, age, education, and work
experience.ld. §404.1520(g). e ALJ “will often seek the assistance of a vocational expert at

this fifth step.” Fargnoli v. Massangrk47 F.3d 34, 39 (3d Cir. 2001Yhe ALJ should ensure

that thevocational expert’sestimonyis consistent with the occupational definitiammtained in
the Dictionary of Occupational TitlesSSR 004p, 2000 WL 1898704 (Dec. 4, 2000)he DOT
provides information about the occupations “as generally performed, not the rangpareinents
of a particular job as it is performed in specific settindd.” When there is a conflict betwed#re
experts testimony and the DOT, the Al@ay notfavor the testimony without a reasonable

explanation Id. Remand is appropriate where the ALilsféo discuss an explicit conflict between



the vocational expesg testimony and the DOdlefinition. Jones v. Barnhart, 364 F.3d 501, 506

n.6 (3d Cir. 2004).

[I. DISCUSSION

Plaintiff argueghatthe Magistratdudgemace three errors.

A. “Severe Impairments”

Plaintiff objects to the Magistrate Judge’s acceptancth@fALJs determiration that
Plaintiff's back impairments and CORRere not “severg (Pl.’s Objs.at 3-6.) | will overrule
this objection.

The ALJ concluded thaPlaintiff's bipolar disorder was a severe impairmerftr'g
Decision at 3.) In finding that his back impairment and COPD weréseoerg’ however, the
ALJ reasoned:

the medical evidence does not establish any abnormality that would have more than

a minimal effet on the claimant’s ability to work. The claimant has had only

sporadic treatment for these conditions and there is no indication that he has seen

specialists for such. He testified he has COPD but is on no medications or inhalers.

He had cervical sterd shots years ago, but has not had any recent treatment.

(Id.) Upholding his cetermination,the MagistrateJudge obserd that Plaintiff's treatment
records lackd any indicationthat Plaintiff's doctors restricted hidaily activities due tdhese
impairments. (R. & R. at 13.)

To support his objectiorRlaintiff refersto evidencehathe complained about anelceived
treatment for these conditions. (Pl.’'s @mt 3.) Plaintiff does netand cannet-however,
disputethe ALJ’s findingthat neitherhis COPDnor his back impairmengignificantly limits his
ability to do basic work activitiesThat finding is supported by ample eviden¢8eeR. & R.

11-13) That evidence was confirmed by the vocational expétt'g(Tr. at 2830). In these

circumstances, | will overrule Plaintiff’s first objection.



B. Treating Psychologist’'s Opinion

Although not entirely clear, it appears that Plaintiff objects to the failureotif the
Magistrate Judge and ALJ to give appropriate weight to the opihdn bevy, Plaintiff's treating
psychologist.(Pl.’s Objs. at 6(“Plaintiff claimed that medical source opinions generally were not
properly analyzed with regards to his treating specialist’s statef)gni3r. Levy—whose report
signature apparentlyasillegible—reportedas follows:

The claimant was found to have marked limitations in the following work related

mental activities: in his ability to interact appropriately with the public,

supervisor(s) and respond appropriately to work pressures acttabges in a

routine work setting and to understand and rememb er detailed instructions. He

was found to have an extreme limitation in his ability to carry out detailed

instructions. The claimant has slight limitations in understanding, remembering,
andcarrying out short, simple instructions.

(ALJ Decision at 6.) The ALJ gave “little weight to these findings in that the medmads . . .
do not support this assessmentd. )

The opinion of Dr. Levy as Plaintiff's treating psychologist was entitled toiderable
weight but he ALJ may reject that opinion outright on the basis of contradictory medical

evidence. Plummer v. Apfel, 186 F.3d 422, 429 (3d Cir. 1999ge also20 C.F.R.

8 404.1527(dR) (treating physician opinion isontrolling if it is well-supported by medical
evidence and not inconsistent with other substantial evidence on the record). Thmswligzret
reject an opinion outright does not relieve the ALJ of the respibitysib explain that decision so
that | may intelligently review itSee20 C.F.R. 804.1527(c) (“We will always give good reasons
in our notice of determination or decision for the weight we give youirigesburce’s opinion.?)
id. 8 404.1527(c)(1}6) (factors to consider in deciding how much weight to afford any medical
opinion); id. 8§ 404.1527(c)(2)(it) (additional factors when choosing to disregard treating
physician’s opinions).

Because the ALJ offered virtually no explanation for rejecting Dr. Isefilgdings,| am

6



unable to review that decision intelligently; accordinglwill remand to the Commissioner so

that the ALJ may fullyexplainher rejection oDr. Levy's medical opinion.

C. Reliance on the Vocational ExperfTestimony

Plaintiff asserts that the Magistrate Judgeed in upholding the Social Security
Administration’s vocational expert testimon{Pl.’'s Obg.at 811.) lagree.

The Parties agree that the ALJ properly concluded that PlaiRFFGlimits him to simple,
low stresssolitary work that isoutinein nature and not quot@riven. (Hr’'g Decision at 4.)n
light of these limitations,hie vocationakxpert testified that Plaintiff could perform work as a
housekeeper, packaging machine attendant, and pbpier mabineoperator. Id. at 8;Hr'g Tr.

at 2633.) Those occupations are defined as follows:

323.687-014 CLEANER, HOUSEKEEPING (any industry) . . .

Cleans rooms and halls in commercial establishments, such as hotels, mestaura
clubs, beauty parlors, and dormitories, performing any combination of following
duties: Sorts, counts, folds, marks, or carries linens. Makes beds. Replenishes
supplies, such as drinking glasses and writing supplies. Checks wraps amd rende
personal assistance to patrons. Moves furniture, hangs drapes, and rolls carpets.
Performs other duties as described under CLEANER (any industry) . . .

920.686-038 POLYPACKER AND HEAT -SEALER (protective dev.)

Feeds machine that seals sterilized dressings into plastic bags and qgscks b
cardboard cartons: Inserts sterilized dressing into plastic bag and folds open end to
prepare for sealing. Feeds folded end into machine that seals bag. Presses and
examines bag for airtight seal. Packs specified number of bags in cardbtamd.car

207.685-04 PHOTOCOPYING-MACHINE OPERATOR (clerical)

Tends duplicating machine to reproduce handwritten or typewritten ni2liiees
original copy on glass plate in machine. Places blank paper on loading tray. Sets
control switch for number of copies. Presses button to start machine which transfers
image of original copy onto blank paper by photographic and static electricity
process. May clean and repair machine. May receive payment for duplicate copies.
Important variables may be indicated by trade name of machine tended.

DICTIONARY OF OCCUPATIONAL TITLES.

The ALJ “determined thathe vocational expert’s testimony is consistent with the



information contained in the [DOT].” (Hr'g Decision at 8Plaintiff assertghatthe testimony
conflicts with the DOT’soccupational definitionas well as his determined RFQPI.’s Obs. at
8.) First, Plaintiff contends that “solitary work” is incompatible witte DOT’s definitions of
housekeeping and photocopyindgld. at 89.) The Magistrate Judgeejected thiscontention
becauseneither occupation (as defined by the DOT) explicitly requires or depends upon
interactions with customerbut “at most the definition states an individoay render personal
assistance to patrafis(Doc. No. 21 at 19-20 (emphasis ad{l)

| agree withthe Magistrateludgethat theDOT’s definition for photocopyingstatesthe
worker “may receive paymetit The DOT'’s definition ofhousekeepinghowever, explicitly
provides that a housekeeper “renders personal assistance to patrons.” Becquakfier'may”
is conspicuously absent frotheDOT’s definition of housekeeping find that the ALJ failed to
expldn the conlict between the DOT definitiomnd the voational expert testimony before
acceptinghe testimony
V. CONCLUSION

| will remand this matteso that theALJ may explain: 1}he weight she affordemsedical
opinion evidence; and 2) theonflict between the vocational expert testimony and the 'BOT

definition of housekeeping.



AND NOW, this @h day of Febriary, 2017,after careful and independemview ofthe
initial Complaint (Doc. No. 3), Defendant’s Answer (Doc. No. 10), the administrative record (Doc
No. 9), and all related submissions, and upon considerati®laiotiff's Requestor Review (Doc.
No. 13), Defendant’'sResponse (Doc. No. 18Chief MagistrateJudgelLinda K. Caracappa’s
Report and Recommendation (Doc. No. 21), Plaintiff's Objections (Doc. No. 24), and Defendant’s

Response (Doc. No. 26), and all related submissibissherebyORDERED as follows:

1. Plaintiff's Objections (Doc. No. 24) aRUSTAINED in part.
2. The Report andRecommendatioriDoc. No. 21)is APPROVED AND ADOPTED in
part.
3. Plaintiff's Request foReview (Doc. No. 13) iDENIED in part and GRANTED in part .
4. The Clerk of Court shallLOSE this case.
AND IT IS SO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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