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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MORRIS PARRISH
Plaintiff,
CIVIL ACTION
V. No. 15-01813
CORIZON HEALTH, INC, et al,
Defendants
PAPPERT, J. August 3, 2016
MEMORANDUM

Morris Parrish (“Parrish”), a prisoner at SGlaterford (“Graterford”)sued the
following Defendants for providing him allegedhyadequate medical treatme@raterford’s
Superintenderlichael Wenerowicz (“Wenerowicz”Graterford’s Correctional Healthcare
AdministratorJoseph KorszniaKKorszniak”), Corizon Health, Inc. (“Corizon”)Wexford
Health Sources Inc. (“Wexford Correct Care Solutions (“Correct CareJpseph Boggio, M.D.
(“Dr. Boggio”), Richard Stefanic, M.D. Dr. Stefanic’), Bruce Blatt, M.D. (“Dr. Blatt”)
Stephen Wiener, D.O. (“Dr. Wiendr'Felipe Arias, M.D. (“Dr. Arias) and John Does 1-100.
Parrish’s complaint alleges claims under 42 U.S.C. Section 1983 and Pennsylvargavstate |
Before the Court are Defendantsotions to dismisswhich the Court denies.

l.

In February 200Parrish reported to Graterfondedical personnel that he was
experiencing blurry vision. (Am. Compl. 26, ECF No. 27.) Parrish was diagnosed two months
later with operangle glaucoma iboth eyes. Ifl.) With openangle glaucoma, “the eye’s

drainage canals become clogdexhusing an increase in intraocytessurg“IOP”) and

! The parties stipulated that Defend&ebtt Hartzell, M.D. (“Dr. Hartzell"would have until August 7, 2016
to respond to the Amended Complaint. The Court’s opinion therefore does rexsabdr Hartzell.
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permanent damage to the optic nerve. { 27.) The condition “is treatable but not curable, and
must be monitored, managed and treated for lifed” { 28.) Glaucoma patients are typically
prescribed eye drops which “decrease IOP by helpindl@geto drain and/or decrepe} the
amount of luid made by the eye.”ld. § 29.) With proper care “the expectation is that the
patient will maintain sight and that progressive vision loss will be haltéd.Y 8.)

From 2007 to 2016@octors at Graterford prescribed Parrish Xalaga drops and
conducted periodic ophthalmology appointmentd. § 33.) In February 2010 Parrish was
transferred to Green Rock Correctional Center in Chatham, Virgilda 84.) Doctors in
Virginia examined Parrish, found that his IOP “was at dangerously high levelsusequently
transferred him back to Pennsylvanidd. | 35.) Parrish contends that Defendants “were aware
or should have been aware of the serious, uncontrolled nature of . . . [his] glaucoma prior to
February 2010.” I¢l. 1 36.)

Due tothe severity of his condition, Defendants arranged for Parristc&vetreatment
from eye specialists at Wills Eye Hospital (“Wilkye’) from June 2010 to March 2011d(
1137-38.) Doctorat Wills Eye started Parrish on a new eye drop regimen, performed laser
surgery and “planned to monitor him closely for any increases in IQdR.Y 88.) The plan
included “scheduling conventional surgery as soon as his IOP increased to farglient
permanent damage to [Parrish’s] visionld.)

Between 2010 and March 2011 “the Defendants failed to follow the instructions given by
the specialits[at Wills Eye]on several occasions, leading to delays in medically necessary
treatment and periods of time when . . . Parrish was without his medically mgaassdrops.”

(Id. § 39.) After Parrish’s March 2011 appointment, Defendants ended his treatriélis Eye

“in direct contravention of the plan put in place by the specialists . . . who had dirextted.th



Parrish return in June 2011, and without consulting or nogfginyone at the facility.”Id.
1 40.) Defendants subsequently “failed to follow the medical treatment plan putehpjac
Wills Eye, delayed providing Parrish with refills for his medication and ckatctie“medically
necessary prescriptions that had been recommended by the specidlis®41() As a result,
Parrish’s IOP “had increased from 9 to 26 in his right eye by 2018.) (

After threeanda-half years Defendants took Parrish back to Wills Eye in August 2014.
(Id. § 43.) Specialistsat Wills Eye observed that since Parrish last visited the hospital in 2011, he
had suffered from “advanced loss” of visiond. The specialists startdearrish on a new
treatment plan and performadother surgery in January 2015d. § 44.) Following the surgery
Parrish was scheduled for a “critical” follemp appointment “at which his sutures were to be
removed.” (d. Y 46.) Defendants “failed to arrange for and transport” Parrish to that foflow-
appointment, resulting in a two month delald.)( Parrish’s IOP continues to be high and
uncontrolled given Defendants’ continued failure to arrange for and transport lotove-dip
appointments and provide his medications on a timely bdsis{{(47-48.) Specialists at Wills
Eye hae been attempting to schedule a revision surgery for Parrish since June 2015, which
Defendants continue to refusdd.(f 48.)

Throughout the relevant time period Parrish made multiple complaints to medical sta
and supervisory personnel regarding: (1) the delayed and cancelled appointmemesgiégys
in administering his medication; (3) the cancellation of the medication recommentétisby
Eye; and (4) the failure to follow the Wills Eye treatment plaig. §(50.) Parrish contends that
the Defendants’ “failure to follow the instructions of the specialists . . . and provide@ygie

medication and treatment to [him] was based on non-medical considerations, inclutling cos



cutting, and in deliberate indifference to [his] serious medical needs anddtmadnt plan put in
place by Wills Eye.” Id. § 56.)

Parrish filed his original complaipiro seon April 10, 2015. (ECF No. 4.) The Court
granted Parrish a number of continuances while his case rentiateddn the Court’'s Prisoner
Civil Rights Panel. (ECF Nos. 13-16.) The case was reassigned from Judgedrsthis
Court on January 20, 2016. (ECF No. 17.) Parrish obtained counsel on February 4, 2016. (ECF
No. 19.) On February 11, 2016 the Court letdlephone conference with the parties and
ordered the Defendants to produce Parrish’s medical records and grievancestbyM2016.
(ECF No. 24.) The Court also ordered Parrish to file his Amended Complaint on or before May
11, 2016. Id.) Parrsh timely filed his Amended Complaint (ECF No. 27) and Defendants
subsequently filed their motions to dismiss. (ECF Nos. 39, 45, 47-48.) Parrish filed his
responses (ECF Nos. 43, 60, 62—63) and Korszniak and Wenerowicz filed a reply. (ECF No. 44.)

.

To survive a motion to dismiss under Rule 12(b)(6), a plaintiff must plead factual
allegations sufficient “to raise a right to relief above the speculatwet le . on the assumption
that all the allegations in the complaint are true (eveoubdful in fact).” Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). The “mere possibility of misconduct” is not enough.
Ashcroft v. Igbgl556 U.S. 662, 679 (2009). The court must construe the complaint in the light
most favorable to the plaintifiSeeConnelly v. Lane Constr. Cor@B09 F.3d 780, 790 (3d Cir.
2016) (citations omitted). A court should “consider only the allegations in the complaint,
exhibits attached to the complaint, matters of public record, and documents that foasishef

a claim.” Lum v. Bank of Am361 F.3d 217, 221 n.3 (3d Cir. 2004). Whether a complaint states



a plausible claim for relief is a contespecific task that “requires the reviewing court to draw on
its judicial experience and common sensigbal, 556 U.S. at 679 (citation omitted).

UnderTwomblyandigbal, a court reviewing the sufficiency of a complaint must take
three stepsSee Connelly809 F.3d at 787. First, it must “tak[e] note of the elements [the]
plaintiff must plead to state a claimld. (quotinglgbal, 556 U.S. at 675). Second, it should
identify allegations that, “because they are no more than conclusions, are nat entfike
assumption of truth.’1d. (quotinglgbal, 556 U.S. at 679). Finally, “[w]hen there are well-
pleaded factual allegations, [the] court shouldiasstheir veracity and then determine whether
they plausibly give rise to an entitlement to reliefid: (quotinglgbal, 556 U.S. at 679).

1.

Parrishassertsa number of claims under 42 U.S.C. Section 19R8establish a prima
facie case under Seatid 983,Parrishmustfirst demonstrate that a person acting under color of
law deprived him of a federal righSee Groman v. Twp. of Manalapa? F.3d 628, 633 (3d
Cir. 1995). None of the parties dispthatthe Defendantacted “under color of law” for
purposes of a Section 1983 claifarrishmust also show that the person acting under color of
law “intentionally” violated his constitutional rights or acted “deliberately fed#nt” in
violation of those rightsSee, g., County of Sacramento v. Lewi23 U.S. 833, 843-44 (1998);
Brower v. County of Inya189 U.S. 593, 596 (1989) (cititdjll v. California, 401 U.S. 797, 802—
05 (1971));Berg v. Countyf Allegheny219 F.3d 261, 269 (3d Cir. 2000).

A.

Parrish allegethatDr. Boggio, Dr. Stefanic, Dr. Blatt, Dr. Wiener, Dr. Arias and John

Does +100(“the Doctors”),along withWenerowicz andorszniak(“the DOC Defendants?)

were deliberately indiffemt toParrish’sserious medical nead violation of the Eighth



Amendment.The Eighth Amendment imposes upon prison officials the dugnsure that
inmates receive adequate food, clothing, shelter and medical®aeEarmer v. Brennan511
U.S. 825, 832 (1994)“[H] aving strippedinmates]of virtually everymeans of selprotection
and foreclosed their access to outside aid, the government and its officialsfaee tmtet the
state of nature take its coursdd. at 833. To establish an Eighth Amendment violatiRarrish
must allege(1) thathe hasa serious medical need; and (2) acts or omissions by prison officials
that indicate deliberate indifference to that nedeNatale v. Camden Cty. Corr. Faciljt318
F.3d 575, 582 (3d Cir. 2003). Neither the Doctors nor the DOC Defendants disputaribat P
has a serious medical need. Rather, they assert that Parrish fails to dilbegatdly indifferent
conduct.
i

Prison medical personnel may be found to have acted with deliberate indifferemee whe
they “prevent[edjan inmate from receiving recommended treatment for serious medical’needs
Monmouth Cty. Corr. Institutional Inmates v. Lanza884 F.2d 326, 346 (3d Cir. 1987).
Parrish can also establish deliberate indifference by alleging facts gitbairihe @ctors
“den[ied] reasonable requedts medical treatment . and such denial exposeljdiim] to
undue suffering or the threat of tangible residual injultd. If the allegednadequate carevas
a result of an error in medical judgmgrihen Parrish’s claims must faiDurmer v. O’Carroll|
991 F.2d 64, 69 (3d Cir. 1993). If, howevitre failure to provide adequate care was deliberate,
and motivated by nomedical factors, then Parrish’s claims are actionable.

Parrish sufficiently alleges deliberately indifferent conduct by the PactBarrish
asserts that the Doctors were responsible for providing medicine, followatgient plans and

ensuring that hemely received his medication. (Am. Com®1[9, 12-13.) Throughout the



compaint, Parrishcontendghat the Doctors failed to: (1) provide him medication in a timely
fashion; (2) arrange for follow up appointments with Wills Eye; and (3) adhdne tostatment
plans put into place by Wills Eyeld( 119-20.) Parrish contenttsat the Doctors’ failures
were precipitatedby non-medical considerations sucltcastcutting (Id.) Parrish ultimately
suffered from advanced loss of vision and his IOP remains at an unacceptably dalegetous
(Id. 11 43, 47-48.)Takingtheseallegations as trué®arrish allegefacts sufficient tastablish
that the Doctors were deliberately indifferent to his serious medical needs.
i

Parrish must similarlgllege deliberate indifferend® the DOC Defendants in their
supervisory roles. Ae Third CircuitCourt of Appeals has provided two possible ways an inmate
can establish deliberate indifferermg supervisorsSeeSantiago v. Warminster Tw%29 F.3d,
121, 129 n.5 (3d Cir. 2010). A supervisor can be liable if he or she “established and maintained
a policy, practice or custom which directly caused [the] constitutional hdn(tjuotingA.M.
ex rel. J.M.K. v. Luzerne Cnty. Juvenile Det. G372 F.3d 572, 586 (3d Cir. 2004 ).
supervisor can also be liable if he or she “parti@gan violating [the] plaintiffs rights, directed
others to violate them, or, as the persons in charge, had knowledge of and acquiesced in their
subordinates’ violations.Ild. (quotingLuzerne Cnty. Juvenile Det. GtB72 F.3d at 586).
Simply allegingthat supervisors had constructive knowledge by virtue of their role as
supervisors is not enouglseeHasty v. County of Montgomemo. 12ev-4335, 2014 WL
830282, at *7 (E.D. Pa. Mar. 4, 2014).

Parrish sufficiently alleges deliberately indifferent condwycthe DOC Defendants.
Parrishassertghat he was diagnosed with glaucoma in both eyes in 2007. (Am. Compl. 1 26.)

Glaucoma is an illness that can lead to blindness without proper treathoe§it27.) As



Parrish’s condition worsened, tB®©C Defendants failed to ensure that he was being provided
proper medication and failed to schedule and/or take him to important follow-up appointments.
(Id. 191 39-50.) For example,ite DOC fendantgailed to timely arrange for Parrish to have
his sutures removeafter his surgery (Id. § 46.) The delays implementing treatmerlans
coupled with the prolonged delays in providing medication caused Parrish permanent and
irreversible optic nerve and vision damagkl. { 55.) These failures were in part due to non-
medicalconsiderations such aestcutting (Id. 1119-20.)

Parrish alleges that “Wenerowicz wasponsible for overseeing loweking officers
and formulating, implementing and ageeingprison policies, practices, and customs at
Graterford, including the policies, practices andtoms relating to medical care for inmates.”
(Id. 1 4.) He alleges that Korszniak “was and is responfbleverseeinghealth carge. . .
coordinating the professional medical staff in cooperation with the Corportgedaats, . . .
coordinating oupatientinmate treatment services and. scheduling transfer of inmates fibve
provision of outpatient medicleand surgical services.”Ild. 1 14.) Both Wenerowicz and
Korszniakwere responsible for responding to inmate grievances regardingnibical care.
(Id. 191 14-15.) In light of the allegations that both Kszniak and Wenerowicz knew of and
deniedParrish’s many complaints, Patihas allegd deliberately indifferent condustfficient
to survive a motion tdismiss.

B.

Parrish als@lleges that Corizon, Wexford and Correct Care (“the Corporate
Defendants”) were deliberately indifferent to his serious medical neAds. Gompl.{58-66.)
The Court treats private corporations providing medical care to prisasmensinicipalities fo

purposes of a 42 U.S.C. Section 1983 analySex Natale318 F.3cat 583 (analyzing a Section



1983 claim against a private corporation providing medical care in prisons undéorib
municipal liability standard).

Parrish alleges that the Doctors were employees of the Corporate Defendizugtsheu
relevant time periods. (Am. Compl. 19.) Generally, a municipality will not lekliadle under
the doctrine ofespondeat superidior the misconduct of its employeeSee Andrews v. City of
Philadelphig 895 F.2d 1469, 1480 (3d Cir. 1990). Rather, a municipality can only be liable
under Section 1983 when a constitutional injury results from the implementation orn@xec¢ut
an officially adopted policy or informally adopted custo8ee Beck v. City of PittsburgBd
F.3d 966, 971 (3d Cir. 1996) (citilfgonell v. New York City Dept. of Soc. Ser¢86 U.S. 658
(1978)). A successfiMonell claim must therefore establish: (1) an underlying constitutional
violation; (2) a policy or custom attributable to the municipality; and (3) that the constitutiona
violation was caused by the municipality’s policy or cusfo®ee Mone)l436 U.S. at 658.

Parrish sufficiently alleges that he sufferedeEaghth Amendmentiolation when the
Doctors acted deliberately indifferent to his serious medical neeks supréartlll.A.i .

Parrish musalsoshow that the constitutional violation is attributatdeéhemunicipality’s policy
or custom, and that the policy or custactuallycaused the underlying injuryChere are three
situations where acts of a government employag be attributable to the municipality under
Section 1983:

The first is where the appropriate officer or entity promulgates a gbneral
applicable stement of policy and the subsequent act complained of is simply an

2 The Corporate Defendants also contend that Parrish fails to allege theoexistarpolicymaker. At this

early stagehowever, Parrish “need not specifically identify the responsible daaisiker, since practices that are
considered custom or policy unddonell are ascribable to municipal decisionmaKerGoldwire v. City of
Philadelphia 130 F. Supp. 3d 936, 944 (E.D. Pa. 2015) (ciliedevicz v. Dubinon915 F.2d 845, 850 (3d Cir.
1990); see alsaHasty v.Countyof MontgomeryNo. 12cv-4335, 2014 WL 830282, at *4 (E.D. Pa. Mar. 4, 2014)
(dismissing defendants’ argument that failtngdentify a specific policymaker’'s name rendeidanell claim
insufficient, particularly where the well pleaded facts establish the egéste a policy that caused a constitutional

injury).



implementation of that policy. The second occurs whaserule has been

announced as policy but federal law has been violated byacanof the

policymaker itself. Finally, a policy or cusom may also exist wheréhe
policymaker has failed to act affirmatively at alhpughthe need to take some

action to controthe agents of the government is so obvious, and the inadequacy

of existing practice so likely to result in the violation of constitutional rights, that

the policymaker can reasonably be said to have been détilyaraifferent to the

need.

Natale 318 F.3dat 584 (citations and internal quotation maritted)

Parrishalleges that th€orporateDefendants’ failure to adh the face of obvious
problems regarding the provision of medical carestituteddeliberate indifference
Specifically, Parrish alleges that the Corporate Defendé@ijtiailed to implement adequate
review procedures; (Zailed to develop and implement procedures ensuring that the Doctors
followed the outside specialistseatment plans; (Fpiled to adequately respond to inmate
requests for treatment; (gjeventednmates from receiving medication in a timely fashion f
non-medical reasons; an8@)(generallyprioritized costcutting considerations over the health and
safety of the inmates. (Am. Compl. § 63.)

Taking Parrish’s allegations as trtiee inadequacy dhe existing practices regarding the
provision of medical carerasobvious to the Corporate Defendants. For example, from 2007 to
2010 Parrish was prescribed Xalatan eye drojus.{ (33.) After three years witthe drops,
Parrish was transferrad Virginiawheredoctors found his IOB be at suchdangerously high
levels”that theyhad to transfer him backld(  35.) Though the Corporate Defendants
eventually took Parrish to Wills Eye upon his return from Virginia, theydddeollow the
treatment plans put in plabg thespecialists. I¢l. 139.) TheythenterminatedParrish’s
treatment with Wills Eye despite the specialists dirediivag Parrish return in June 2011d. (1
40.) By 2013—two years after Defendants ended treatmentith Wills Eye—Parrish’s IOP

“had increased from 9 to 26 in his right eyeld. 141.) Parrish therefore sufficiently alleges

10



that the Corporate Defendants were deliberately indifferent to the obvious neseisted by
theirinadequate policies regandj the provision of medical care.
V.

CountlV of Parrishs complaint assertaedical malpractice claims against the Doctors
and the Corporate Defendants. (Am. Corfjfjl84—-88.) Count V alleges a claim for vicarious
liability against the Corporate Defendantsd. {[189-91) The Doctors and Corporate
Defendants argue that Parrishktate lanclaims must be dismissed because he failed to file
certificates of merit under Pennsylvania Rule of Civil Procedure 1d4Rale 1042.3 provides,
in relevant part:

(a) In any action based upon an allegation that a licensed professional deviated

from an acceptable professional standard, the attorney for the plainsfiall .

file with the complaint or within sixty days after the filing of the complaint

certificate of merit signed by ¢hattorney or party that either

(1) an appropriate licensed professional has supplied a written statement
that there exists a reasonable probability that the care, skill or knowledge
exergsed or exhibited in the treatment, practice or work that is the subject
of the complaint, fell outside acceptable professional standards and that
such conduct was a cause in bringing about the harm, or

(2) the claim that the defendant deviated from arepiable professional
standard is based solely on allegations that other licensed professionals for

whom this defendant is responsible deviated from an tatuep
professional standard, or

3 Defendants also assert that Parrish’s claims are bayrgabtwo-year statute of limitations that applies to

claims under Section 1983 and Pennsylvania medical malpractice claims. rfiitaédns defense may only be
raised @ a motion under Rule 12(b)(6yhere the complaint facially shows noncompliance withlimitations
period and the affirmative defense [of the running of the statute of liomistclearly appears on the face of the
pleading.” Stewart v. WenerowicXo. 12-cv-4046, 2015 WL 5092865, at *6 (E.D. Pa. Aug. 27, 2q#Epting
Oshiver vLevin, Fishbein, Sedran & BermaB8 F.3d 1380, 1384 n.1 (3d Cl1994). As was the case iBtewarf
the Court cannot determine at this stage whether Parrish could $istelmims under a continuing violations
theory. See id.“This denial isvithout prejudice to defendantsght to raise the statute of limitations defense by
motion for summary judgment or at trial if warrantgdtbe facts and applicable lawld. at *7.

4 Rule 1042.3 “is substantive law under e Rule and must be applied sisch by federal courts.”
Liggon-Redding v. Estate of Sugarm#&b9 F.3d 258, 265 (3d Cir. 2011)

11



(3) expert testimony of an appropriate licensed professionahescessar
for prosecution of the claim.

(d) The court, upon good cause shown, shall extend the time for filing a certificate
of merit for a period not to exceed sixty dayhe motion to extend the time for
filing a certificate of merit must beléd on or before the filing date that the
plaintiff seeks to extendThe filing of a motion to extend tolls the time period
within which a certificate of merit must be filed until the court rules upon the
motion.

Pa.R.Civ.P. 1042.3(a), (d)ifternal notes omitted)While Defendants are correbiat

certificates of merit are required, they fail to note that Parrish’s originalleorhdid not allege

claims of medical malpracticer any claims against the Doctors generaRather, the original

comgaint allegedonly Eighth Amendment claimagainst the DOC Defendants and Corizon.

(See generall¢ompl., ECF No. 4.)

Pennsylvaniaaurts have held that “the filing of an amended complaint does not afford

the plaintiff an additional sixty days in whitt file a certificate of merit.”"O’Hara v. Randall

879 A.2d 240, 245 (Pa. Super. Ct. 200%hat ruleonly applies, however, where a plaintiff's

“original complaint sounded in professional negligehdeitch v. Waynesboro Hos®@17 A.2d

317, 326 (Pa. Super. Ct. 200&)f’'d, 17 A.3d 310Ra.2011) Because Parrish’s original

complaint only alleged federal claims under Section 1983, it did not “Houngrofessional

negligence” and the sixtgay window did not begin to run upon the filing of the original

complaint.

Parrishfiled his Amended Complaintith leave of Court on May 11, 201@he

Amended Complaint alleged, for the first time, medical malpractice claims agaimxic¢toss

and DOC Defendants.Sée generalblAm. Compl) Parrishtimely submittechis certificates of

meriton July 7, 2016, before the sixty-day time period ended on July 10, 2016. (ECF Nos. 50—

12



58.) The Defendants do nobatest the sufficiency of Parrish’s state law claand the Court

thus need not address theany argumenteegardingheir sufficiencyhavebeen waived. See,

e.g, Stewart v. Wenerowicko. 12ev-4046, 2015 WL 5092865, at *17 (E.D. Pa. Aug. 27, 2015)
(denying defendants’ motion to dismiss where defendants failed to addressithensyfiof the
plaintiff's state law claims)

An appropriate Order follows.

BY THE COURT:

/s/ Gerald J. Pappert
GERALD J. PAPPERT, J.

° Correct Care makes a passing argument that Parrish failed to allefjddtshtontrol over the Doctors for

purposes of the vicarious liability claim.afish does allege, however, that the Doctors were employees of the
Corporate Defendants and were responsible for implementing policieslgatetliby those Defendants. (Am.
Compl. 11 1613.) These allegations sufficiently establish the control nece$saayvicarious liability claim.See,
e.g, Milliner v. DiGuglielmg No. 08cv-4905, 2011 WL 2357824, at *10 (E.D. Pa. June 8, 2(firiding
allegations that the individual medical defendants “were employed land acted within the scope of said
employmernt sufficient to survive a motion to dismiss).
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