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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
DAMON SHARON RUSH.
Plaintiff, : CIVIL ACTION
V. : NO. 15-1839
UNITED STATES OF AMERICA,
AQUA AMERICA, INC. d/b/a
AQUA PENNSYLVANIA, &
AQUA PENNSYLVANIA. INC.,

Defendants.

MEMORANDUM

Tucker, J. August 7 _, 2017
Presently before the Court @&intiff's Complaint (Docl), Plaintiff's Amended
Complaint (Doc. 20), Defendant Aqua America, Inc. d/b/a Aqua Pennsylvania’s and Aqua
Pennsylvania, Inc.’s Motion for Summary Judgment (Doc. 55), Plaintiff’'s Responspito A
America, Inc. d/b/a Aqua Pennsylvania’s and Aqua Pennsylvania, Inc.’s Motioarfon&y
Judgment (Doc. 59), Defendant Aqua America, Inc. d/b/a Aqua Pennsylvania’s and Aqua
Pennsylvania, Inc.’s Reply to the Response (Doc. 63), Defendant USA’s Response to Aqua
America, Inc. d/b/a Aqua Pennsylvania’s and Aqua Pennsylvania, Inc.’s Motioarfon&y
Judgment (Doc. 64), Defendant USA’s Motion for Summary Judgment (Doc. 65), Defendant
Aqua America, Inc. d/b/a Aqua Pennsylvania’s and Aqua Pennsylvania, Inq@lg tRéhe
USA’s Response and Response to the USA’s Motion for Summary Judgment (Doc. 67),
Plaintiff's Response to the USA’s Motion for Summary Judgment (Doc. 70), Defen8as U

Reply to Plaintiff's Response (Doc. 72), and Plaintiff's Reply to the USA&}slyR(Doc. 74).
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Upon consideration of the parties’ motions and for the reasons set forth Detf@mndan Aqua
America, Inc. d/b/a Aqua Pennsylvania’s and Aqua Pennsylvania, Inc.’s Motioarfon&y
Judgment is GRANTED andefendantUSA’s Motion for Summary Judgment is DENIED.
l. FACTUAL BACKGROUND

Plaintiff Damon Sheron Rush (“Plaintiff”), through Robert S. Evans (Adminestict
Plaintiff's Estate), brings this action against Defendant United States ofnftre “USA”)
and Defendants Aqua America, Inc. d/b/a Aqua Pennsylvania and Aqua Pennsylvania, Inc.
(“Aqua”) for negligence under the Federal Tort Claims Act. 28 U.S.C. 88 1346(b), 2671-2680
(the “FTCA”"). Plaintiff alleges that Defendants’ negligence, carelessnelsy aecklessness
was the sole or substantial contributing cause of the accident and injuries thif¢teel s a
result of falling brough a steel manhole/sewer/mechanical access cover (the “Cover”). Compl.
Doc. 1, 11 2, 17, 22. Plaintiff also brings a survival action under the Pennsylvania Survival Act,
42 Pa. C.S.A. 8 30& seg. and a wrongful death action under the Pennsylvania Wrongful Death
Act, 42 Pa. C.S.A. 8 8304 seg. Am. Compl., Doc. 20, 11 33, 37.

In 2013, Plaintiff was working for Watts Industries, Inc. Compl. § 15. On April 17, 2013,
Plaintiff was working as a landscaper on the United States Marine Corpm@r@ienter located
at 601 Kedron Avenue, Folsom, PA 19033 (the “Property))Y 16. Inthis capacity, Plaintiff
fell through the Cover located on the Property, causing him to suffer physicasrijuncluding
but not limited to” his neck, back, left leg, left knee, left foot, left side, a fraofunes left
foot/big toe, a sprain and strain of the cervical spine, a sprain and strain of the $pmbaand
a medial meniscus tear of the left knkek §] 17~18. Plaintiff had to undergo at least one surgery
and “other extensive treatment” as a reddlty 18.

Plaintiff alleges that he had undergo a cervical spine surgery in June 2015 “[a]s a result



of the accident.” Am. Compl., 1 20. Plaintiff asserts that he acquired an infecaaesigt of
the surgery and “was prescribed numerous pain medications, all of which causedhis dea
concluding that the accident on the USA’s Property was the proximate and leggbéis
death.d. § 20. Plaintiff died on July 7, 201Kl.  21.

Plaintiff alleges that the “sole or substantial contributing cause” of his fall,jbrgess
and his death was the “negligence, carelessness and/or recklessness of adnbefénd] 25.
Plaintiff asserts that this negligence consisted of, among thtimgs, Defendants’: (a) failure to
inspect the Property which resulted in the continued existence of a dangerous conditian on the
Property that posed a danger to all individuals on the Propertigil(lte to warn Plaintiff and
others similarly situ@d of the dangerous condition which Defendants knew or should have
known would not be noticed by individuals such as Plaintiff lawfully using or working on the
Property; (c) allowing the Property or Cover to remain in a dangerous oonditid (d) being
otherwise negligent and careless under the circumstddc§§.25(aXm). Plaintiff alleges that
as a result of this negligence, Plaintiff suffered, among other things, pernasdesevere
injuries including those listed above, inability to attend tealiactivities and loss of earnings
and earnings capacity, mental anguish and humiliation, deprivation of enjoyméat ahd pain
and sufferingld. 11 26-31.

. PROCEDURAL HISTORY

Plaintiff complied with the prsuit requirements of the FTCA by presegtan
administrative claim in a timely and appropriate fashion. Cqorbplc. 1, 1 14. However,
Plaintiff's claim was “not acted upon” within the time period designated for astnative
disposition of claims of this nature under the FTGRAPIlaintiff asserts that his claim is

therefore deemed to have been denigdPlaintiff then filed his Complaint in this Court on



April 9, 2015, and subsequently filed his Amended Complaint on November 24, 2015.
1. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(c), summary judgment is approphiate w
“the pleadings, depositions, answers to interrogatories, and admissions on fileertogth the
affidavits, if any, show that there is no genuine issue as to any matetriahfathat the moving
party is entied to a judgment as a matter of law.” Fed. R. Civ. P. 56(c). An issue is “genuine” if
“the evidence is such that a reasonable jury could return a verdict for the nonmotyrig par
Anderson v. Consolidated Rail Corp., 297 F.3d 242, 247 (3d Cir. 2002) (¢jmg Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (internal quotations omitted)). A “material fact” is
one that “might affect the outcome of the suit under the governing laberty Lobby, Inc., 477
U.S. at 248.

The party seeking summary judgment “has the initial burden of showing the bass for it
motion.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). This burden does not require the
moving party to “produce evidence showing the absence of a genuine issue of riaatetialit
rather the movant “may be discharged by ‘showing’—that is, pointing out to the district court—
that there is an absence of evidence to support the nonmoving party’'d dase325. If the
moving party satisfies this burden, the nonmoving party “may not rest upon the mgaea@ie
or denials of the adverse party’s pleading, but the adverse party’s respoaSilavits or as
otherwise provided . . . , must set forth specific facts showing that there is a geaue&r
trial.” Holt Cargo Systems, Inc. v. Delaware River Port Authority, 20 F. Supp. 2d 803, 817 (E.D.
Pa. 1998), aff'd, 165 F.3d 242 (3d Cir. 1999).

In reviewing a motion for summary judgment, the court must “draw all reasonable

inferences in the light most favorable” to the nonmoving p&ity Apple BMW, Inc. v. BMW of



N. Am, Inc., 974 F.2d 1358, 1363 (3d Cir. 1992). Thus, where “the non-moving party’s evidence
contradicts the movant’s, then the non-movant’'s must be taken ad drueutther, if the non-
moving party has “exceeded the ‘mamntilla’ threshold and has offered a genuine issue of
material fact, then the court cannot credit the movant’s version of events agaiogpbnent,
even if the quantity of the movant’s evidence far outweighs that of its opporeemitie
nonmoving party, however, must “do more than rest upon mere allegations, genets) denia
vague statementsTrap Rock Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992).

The inquiry performed by the court at this stage is “the threshold inquiry ohdeieg
whether . . . there are any genuine issues that properly can be resolved onhdby af fact
because they may reasonably be resolved in favor of either dalgrty Lobby, Inc., 477 U.S.
at 250. If the court finds that there “is sufficient evidence to reasonably ékpeetjury could
return a verdict in favor” of the moving party, that is “enough to thwart imposition ahsiyn
judgment.”Seeid. at 248-51.

IV. DISCUSSION

This analysis will begin by discussing Aqua’s Motion for Summary Judgmeithexe
the USA nor Plaintiff presented evidence sufficient to establish a gessueeof material fact
as to any of the claims against Aqua; therefore, this Court will grant Aquaism This
analysis will then proceed to a discussion of the USA’s Motion for Summary Judgrhent. T
evidence in Plaintiff's responses to the USA’s Motion are sufficient to cgea@ne issues of
material fact; therefore, this Court wilkdythe USA’s Motion.

a. AQUA'SMOTION FOR SUMMARY JUDGMENT

Aqua advances four grounds for summary judgment: (1) the USA admitted that @ owne

and still owns the property on which Plaintiff was injured; (2) the applicabféftarproviding



water service identifies the USA as the owner and responsible party foenzaioé of the meter

vault Plaintiff fell into; (3) the USA repaired the meter vault and never requestabursement

from Aqua following Plaintiff's accident; and (4) if the Court dismisses Pléimtifaims against

Aqua then it must similarly dismiss all crossclaims against Aqua by the USA becals®Ah

has not alleged any independent basis for these crossclaims. Aqua’s Mot. Summ. J., Doc. 55, 2—
3. This analysis will consider these arguments in turn.

1. Aqua is Not the Owner or Possessor of the Property Where Plaintiff's Fall
Occurred

Aqua correctly asserts in its Motion that the USA owned the Property whangffda
fall occurred and still owns that Property today. Aqua’s Mot. Summ. J., 2. In fact, the USA
admits that it owns and operates the Property where Plaintiff’'s accidenteattdrat 3.

Because neither Plaintiff nor the USA disputes this claim, there is no gessueeof
material fact on the issue of whether the USA ownstioperty where Plaintiff'§all occurred.

2. The PUC Tariff Correctly Identifies the USA as the Responsible Party for
Maintenance of the Meter Vault at Issue

Aqua, quoting in relevant part from the Pennsylvania Public Utility Commission (“FUC
tariffs and supplements, asserts correctly that it is the “responsibility of theraiston this
case the USA, “as the owner of the Meter Box/Vault to maintain the Meter Bokarallid in
a safe condition.” Aqua’s Mot. Summ. J., 4. Moreover, Aqua correctgsthat the PUC tariffs
and supplements have the force of law and that they are binding on the customer alig.the ut
Id.at 9 (citingStiteler v. Bell Tel. Co., 379 A.2d 339, 341 (Pa. Cmwlth 197%p€ also Behrend
v. Bell Tel. Co., 242 Pa. Superior Ct. 47, 75, 636 A.2d 1152, 1165 (1976) (vacated and remanded
on other grounds))).

Neither Plaintiff nor the USA challenges the assertion that the tariff hasrtdeedf law.



Both parties, however, raise challenges suggesting thatisheeigenuine issue of material fact as

to whether Aqua shared any responsibility for the maintenance of the vasiiat Both

Plaintiff and the USA quotBehrend’s language stating that “[tlhe courts retain jurisdiction of a
suit for damages based oeghigence . . . wherein a utility’s performance of its legally imposed
and contractually adopted obligations are examined and applied to a given set'b2frPa.
Superior Ct. 47, 59, 363 A.2d 1152, 1158 (1976). Pl.’'s Resp. to Aqua’s Mot. Summ. J., Doc. 59,
5; USA’s Resp. to Aqua’s Mot. Summ. J., Doc. 64, 4.

Further, Plaintiffargueghat the applicable tariff in no way suggests that the “meter vault
wassolelyowned or maintained” by the USA, and that the tariff “implicitly suggests” thabAq
retained “ultimate control over the meter vault” as Aqua could “terminate senticéheiUSA”
for, e.g., “refusal of reasonable access . . . for reading, caring for, remowvingtalling
Meters.” Pl.’s Resp., 5 (emphasis in original). The USA raises aidmatly equivalent
argument. USA’s Resp., 4. Both the USA and Plaintiff also argue that Aqua had ‘hexfette
access” to the meter vault in support of the proposition that Aqua shared responaibility f
maintaining the meter vaulPl.’s Resp., 6; USA’s Resp. J., 6. Moreover, the USA and Plairitiff
both argue thathanges to the tariff language2015indicate that the tariff language in effect at
the time of Plaintiff’s fall did not clearly indicate who was responsible ®mnteter vault. Pl.’s
Resp., 6; USA’s Resp, 4. Finally, both the USA and Plaintiff argue that Aqua’s “protdc
reporting defects in meter vaults and meter vault covers gives rise to @f datg tamaintain
the meter vault in a safe conditid?l.’s Resp., 7; USA’s Resp., 6.

Thereare several problems with these arguments. First, neither the USA nor Plaintiff
argues that Aqua has a “legally imposed” or “contractually adopted obligationdintain the

meter box or vault, so both parties’ citatimiBehrend arepuzzling. Specificdy, the USA



argues that the case law does not “support Aqua’s effort to take this case ol odithe
jurisdiction.” USA’s Resp., 6. However, as this Court can best discern, Aqua is ngtttryin
remove the case to the jurisdiction of the PUC; Aquagsiing that it is entitled to judgment as a
matter of law. Furthermore, a plain reading of the PUC tariff clearly itelidhat the
responsibility for both the meter box and vault rested with the USA. Although both fiP kot
the USA assign great wgit to the fact that AQua amended the tariff after the beginning of the
instant action “to make clear” that it was the customer’s responsibility to maintamneter

vault, neither party includes the previous tariff language that they suggesiiggiaus enough

to create a genuine issue of fact as to whether Aqua and the USA sharebatahé vault.
Pointing out that the language was changed after the start of the instant aittioa ather
support seems to be just the sort of “mere allegationgrglethenials, or vague statements”
insufficient to create a genuine issue of material fEr@p Rock Indus., Inc. v. Local 825, 982

F.2d 884, 890 (3d Cir. 1992).

Second, while the USA and Plaintiff devote significant time to attempting to establish
Aqua’s“control” over the meter box and “unfettered access” to the meter vault, ulyizeske
arguments conflate these two, distinct objects. Even assuming that Aqua did havegtéult
control” over the meter box itself, neither the USA nor Plaintiff estadédidow this would give
rise to a “legally imposed” or “contractually adopted obligation” to mainteerdbor to the vault
containing that meter. The same can be said for Aqua’s supposed “unfetteretitadbess
vault. It is not clear how “unfettered access,” either in and of itself or iniaaldd Aqua’s
supposed “ultimate control” of the meter box, would give rise to a legal duty obfigatiua to
maintain the meterault in a safe conditionThe PUC tariff clearly identifies the USA as the

owner responsible for maintaining the box and vauodtthe USA admits to owning thedperty



where the vault is located. Furthermore, it was Aqua’s practice to read the meéterdSA’s
Property remotely, and as a result no agent of Aqua had been in the meter vaudhttheshi
enjoyed “unfettered access” for four years prior to Plaintiff's actidsgqua’s Reply to Pl.’s
Response, Doc. 63, 6.

Third, although both the USA and Plaintiff place great significance on thth&tat was
Aqua’s practice to “reponp” defects in the meter box and vault for repairs, this argument seems
to cut in favor of Aqua’s contention that it does not control either the meter box or vautaand t
it is the USA'’s responsibility to maintain both the meter box and the vault. & Againtained
“ultimate control” over the meter box and “unfettered access to” the vault, avdai$ iRqua’s
responsibility to maintain both the meter box and vault (in direct contradiction of Qedritf),
it would bolster the USA'’s and Plaintiff's case if Aqua did in fact take respity for that
maintenance and subsequently repaired any defftetsPlaintiff's fall This was not the case.
Further, as Aqua asserts in its Reply supporting its Motion, this argumere b\SA would
produce an absurd outcome requiring bystanders not to alert others to dangerous ctastitions
they assume a duty to other parties in doing so. Aqua’s Reply to USA’s Resp., Doc. 67, 2.

For these reasons, there is no genuine issue of material fact regardinghtee US
regponsibility for the meter box and vault.

3. The USA Maintained the Meter Vault

Aqua correctly asserts that the USA maintained the meter vault where Plaialiff's
occurred. Specifically, Aqua indicates that the USA replaced the lid t@thiethat Plaintiff fell
into after the accident, performed repairs to the vault itself after Plaintiff sufal never asked
Aqua to compensaiein whole or in part for the costs of these repairs. Aqua’s Mot. Summ. J.,

4-5.



Neither Plaintiff nor the USA disputes this claim. It is worth noting that these atiyons
the USA also cut in favor of Aqua’s argument that the USA owned, controlled, and was
responsible for maintaininpe meter vault.

Therefore, there is no genuine issue of material fact regarding whetHg&th
maintained the meter vault.

4.The USA’s Crossclaims Against Aquaust Be Dismissed

Aqua correctly asserts that, if this Court grants Aqua’s motiorlJ8%'s crossclaims
“must be dismissed for failure to state a claim.” Aqua’s Mot. Summ. J., 14. Thie isdcause
the USA “has not alleged an independent basis for its crossclaim . . . nor hasdt affgre
evidence in support thereof.” Aqua’s Mot. Summ. J., 14.

Neither Plaintiff nor the USA disputes this claim. Therefore, there is moige issue as
to any material fact regarding whether the USA’s crossclaims must be ddmisse

b. THE USA’SMOTION FOR SUMMARY_JUDGMENT

The USA advanced two grounds for suargnjudgment: (1) Plaintiff has no admissible
record evidence of either the circumstances of his fall or the existenceiofeasonably
dangerous condition causing Plaintiff to fall, and (2) there is no evidence that the d8Ayha
notice of an unreasonably dangerous condition. USA’s Mot. Summ. J., Doc. 65, 1. These
arguments will be considered in turn.

1. Plaintiff's Record Evidence is Admissible and Allows Reasonable
Inferences of an Unreasonably Dangerous Condition on the USA’s Property
Causing Plainiff to Fall

In support of its first argument, the USA asserts that the only record evidence of the

circumstances of Plaintiff's fall is his testimony from his worker’s compensptmeeeding, and

that this testimony is inadmissible under Federal Rulevaience 804(b) because neither the

10



USA nor any “predecessor in interest” with a “similar motive” was present atdheqaling to
crossexamine Plaintiff. USA’s Mot. Summ. J., Attachment 2, 1. The USA then argues that
because this testimony is inadmissiPlaintiff cannot show that his injuries were caused by the
existence of an “unreasonably dangerous condition” on the USA’s profekbdy.1.

Plaintiff advances two arguments in response to the USA'’s first grounds forasym
judgment: (1) Plaintiff'svorkers’ compensation deposition and testimony “qualify as the prior
testimony hearsay exception,” and (2) even absent this evidence, therésalssihntial
evidence” creating a “material question of fact” regarding an “unreasonaftdyecbus condidn
causing” Plaintiff's fall. Pl.'s Resp., Doc. 70, 12, 15. In support of his first argumenttifPla
cites Pennsylvania Workers’ Compensation laws and relevant case laweBp's Rl. In
support of his second argument, Plaintiff refers to severdbigxlattached to his memorandum
that will be enumerated in greater detail below.

The USA then filed a Reply in support of its Motion for Summary Judgment arguing that
Plaintiff's evidence was insufficient to create an issue of fact and thatifPlaaat “failed to
meet his burden on summary judgment.” USA’s Reply, Doc. 72, 2, 8.

This analysis will separate the USA'’s first grounds for summary judgmentwo parts
and address them in turn. First, the USA incorrectly concludes that Wattsiegluac. was nct
its “predecessor in interest” and that it did not share a “similar motive” under8R4(b)(1) and
Third Circuit precedent. Second, the USA incorrectly concludes that the othet extdence
submitted by Plaintiff is inadmissible.

I. Watts Industries, Inc. was the USA’s “Predecessor in Intereatid Shared a
“Similar Motive with the USAUnder Federal Rule of Evidence 804 and Third

Circuit Precedent

In support of its argument that Watts Industries, Inc. was not its “predecessterest”

11



under Federal Rule of Evidence 804(b)(1), the USA argues that Watts Indizsisidse

“similarity of motive” requirement. USA’s Reply, Doc. 72, 3. The USA, ciiagk v. Raymond
Indus., Inc., 61 F.3d 147, 166 (2d Cir. 1995), asserts that the “similarity of motive” requirement
exists to ensure that “the earlier treatment of the witness is the rough equivalat the party
against whom the statement is offered would do at trial if the witness were kvtolale

examined by that party.” USA’s Motugim. J., Doc. 65, 6. The USA further argues that Waltts
Industries, Plaintiff's employer at the time of his fall, did not have a “similar mibtovdevelop
Plaintiff's testimony regarding the cause of his fall because, undeetimesyvania Workers’
Compasation Act (“PWCA”"), the employer pays compensation anytime an employgearedin

in the course of employment whether the employer, employee, or a thiydwas causally
negligent.” USA’s Reply, Doc. 72, 8<{citing Heckendorn v. Consol. Rail Corp., 465 A.2d 609,

613 (Pa. 1983)). The USA then concludes that because neither the USA nor Aqua we® “parti
to or participated in Plaintiff's workers’ compensation proceedings,” theg Wdeprived of any
opportunity” to crosexamine Plaintiff. USA’s Mot. Sum. J., 6.

In response to this assertion, Plaintiff argues that the workers’ compensatioroty is
admissible because the word “similar” does not mean “identical.” Pl.’'s Resp.7®dL2 (citing
Murray v. Toyota Distrib. Inc., 664 F.2d 1377 (9th Cir. 1982)). Plaintiff also rejects the USA’s
argument that Watts Industries “did not have a motive to develop” Plaintiff's tegtimo
regarding the fall, arguing that Watts Industries could avoid liability utidePWCA if they
could prove Plaintiff was reckless in connection with the accident or his injurgasasd by his
violating the law, e.g., as the result of illegal drug use. Pl.’s Resp., 13 (bidi)VCA, Article
Il, 8 201(c) and Article 1ll, 8 301(a)). From this, Plaintiff concludes that his werke

compensation testimony is admissible in the instant case. Pl.’s Resp., 14 .fBlangifment is

12



persuasive.

Under Federal Rule of Evidence 804(a)(4), a declarant is “considered to be unaeaailable
a witness if the declarant . cannot be present or testify at the trial or hearing because of death,”
as is true in the instant case. Fed. R. Evid. 804(a)(4). However, Rule 804(b)(1) areates a
exception to this rule for testimony “given as a witness at a trial, hearifayyfoit deposition”
that is “now offered against a party who hao-n a civil case, whose predecessor in interest
had—an opportunity and similar motive to develop it by direct, ctagsredirect examination.”
Fed. R. Evid. 804(b)(1). The USA does not dispute that Watts Industries had the “opportunity” to
crossexamine Plaintiff, but does dispute the assertion that Watts Industries atfanexdar
motive” with the USA.

The USA appears to argue that the “predecessor in interest” requirement risekete {
of what is essentially privity. That is, because neither the USA nor Aqua nongiyydaectly
related to either the USA or Aqua was present at the workers’ compensatiomg hekintiff’s
testimony at this hearing should be inadmissible. ThisipasibntradictsThird Circuit
precedent. The Third Circuit, while not endorsing “an extravagant interpretztivho or what
constitutes a predecessor in interest,” prefers “one that is realisgeakyous over one that is
formalistically grudging.’Lloyd v. American Export Lines, Inc., 580 F.2d 1179, 1187 (3d Cir.
1978) (quotations omitted). This means if a party in a former suit has “a like motnes$s ¢
examine” the witness “about the same matters as the present party would have,” and “was
accordedan adequate opportunity for such an examination, the testimony may be received
against the present partyd. In fact, the Third Circuit expressly rejected the standard suggested
by the USA, asserting that “[p]rivity or a common property interest isatptired to establish a

predecessor in interest relationship, rather, a shared interest in theIfeattriand outcome of

13



the case will create such an intereBlgiv Jersey Turnpike Authority v. PPG Industries, Inc., 197
F.3d 96, 110 n.21 (3d Cir. 1999).

In order to be considered a “predecessor in interest,” Rule 804(b)(1) “does nu& requi
that a party had amentical motive to develop the testimony, only that the party had a ‘similar’
motive,” which is “essentially a factual questioblhited States v. Paling, 580 Fed. Appx. 144,
148 (3d Cir. 2014) (citingnited Satesv. Salerno, 505 U.S. 317, 326 (1992) (Blackmun, J.
concurring)). Under the PWCA, it “shall not be a defense” for an employer yiacion
brought to recover damages for personal injoran employe [si¢]in the course of his
employment . . . [t]hat the injury was caused in any degree by negligencss tideemployer
can establish that “the injury was caused by such employee’s intoxicabgrh@ reckless
indifference to dangérPl.’s Resp., Exhibit N, 2 (citing PWCA Atrticle 1, 8 201(c)). Moreover,
“every employer shall be liable for compensation for personal injury” to arnoge®for such an
injury, except that “no compensation shall be paid when the injury . . . is intahtiself
inflicted [sic], or is caused by the employee’s violation of law, including, buimded to, the
illegal use of drugs.” Pl.’s Resp., Exhibit O, 2 (citing PWCA Atrticle $1301(a)).

Plaintiff's argument that Watts Industries’ motive was sufficiently similar eddBA’s is
persuasive in light of this authority. As Plaintiff notes in his brief, Wattsdingis “had a similer
motive to the instant defendantse-, ascertain how the accident happened, what was taking
place at the time, and whwas responsible, if anyone,” and whether Watts Indusdriased
“itself of all avenues of cross examination [sic] is of no moment under the l&i8.Resp., 14.
Plaintiff further notes that the PWCA gives rise to a clear motive for “inquiringlieto

circumstances regarding the fall, centrally focusing on the issue déssnkss, the direct

! This misspelling of “employee” persists throughout the document and is correctefididoza
clarity’s sake.
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neighbor of the issue of negligence.” Pl.’s Resp., 14. Therefore, while \Waitistlies’ motive is
notidentical to the USA’s, it is sufficienthgimilar for the testimony to be admissible.

Moreover, the USA’s citations in support of its argument are unpersuasive. For @xampl
the USA cites a First Circuit case in support of the proposition that workerpetsation
testimony should be inadmissible in the instease. USA’s Mot. Summ. J., 7 (citikiglmquist
v. Farm Family Casualty Ins. Co., 800 F. Supp. 2d 305, 310-11 (D. Me. 2011)). As Plaintiff
correctly notes, howevelHolmquist is “markedly distinguishable” from the instant case. Pl.’s
Resp., 14. That is, iIHolmquist, the party advanced as a “predecessor in interest” had
“conceivably the opposite” motive of the later party. Pl.’s Resp., 14 (citing 800 F. Supp. 2d at
310). Plaintiff also undermines the USA'’s citatiorBiggers v. Southern Railway Co., a case in
which the issue was that the declarant had not been proven to be unavailable. Pl.’s Resp., 14
(citing Holmquist, 800 F. Supp. 2d at 310). In the instant case, there is no such issue.

Under the broad standard set out by the Supreme Court and the&irbuid on this
issue, and drawing all inferences in the light most favorable to the non-mova@othidinds
that there is a genuine issue of material éacthe question of whether Plaintiff's workers’
compensation testimony is admissible.

ii. The Evidence Submitted by Plaintits Sufficient to Create Genuine Issues
as to Whether an Unreasonably Dangerous Condition Caused Plaintiff's Fall

The USA's first argument in support of its proposition that there is no genuine issue of
material fact suppartg an inference that an unreasonably dangerous condition caused Plaintiff's
fall flows directly from its argument that Plaintiff's workers’ compensatiotinesy is
inadmissible. USA’s Mot. Summ. J., Doc. 65, 2, 3. Thiecaus¢his Court finds that Platiff's
workers’ compensation testimony is admissible, this should arguably baeniffo determine

that there is a genuine issue of material fact supporting such an inference.
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However, in its Reply in support of its Motion for summary judgment, t8A tirther
argues that the evidence proffered by Plaintiff in opposition to the USA’s Matieummary
judgment “does not create an issue of fact.” USA’s Reply, Doc. 70, 2. Specifibally IA
challenges four pieces of evidence proffered by Plaiiftijffthe AiellocHess Email sent by the
Commanding officer of the Marine CorpsoPerty where Plaintiff's accident took place;

(2) Plaintiff's statement “found in a police report”; (3) Plaintiff's “statensantmedical
providers”; and (4) the written afivit and letter from Plaintiff’'s “hired private investigator.”
USA'’s Reply, 45, 6, 7.

In his Reply in support of his Memorandum opposing th&’s$ otion for summary
judgment, Plaintiff disputes the USA’s objections to each piece of profferechegideept the
affidavit and letter from Plaintiff's private investigator. Therefore, thislysis will proceed in
turn through the first three pieces of proffered evidence, but it will not readbuittie.

First, the USA argues that the Aielltess Emaiproffered by Plaintiff “does not support
an inference of negligence” because it was written after Plaintiff's fall andftire does not
“provide any information regarding what caused Plaintiff to fall” and laskdence that the
officer was “present or witnessed the fall.” USA’s Repl5 4The USA cites no case law in
support of this proposition, but references Federal Rule of Evidence 407. USA’s Reply, 5.This
rule precludes the use of evidence of measures taken subsequent to an injury thatweould ha
made the injury less likely in order to prove, among other things, “negligenpaptaiconduct;
... or a need for a warning or instruction.” Fed. R. Evid. 407. The USA arguégedthaaise the
Aiello-Hess Email was written after the fall and “requeshedaddition of locks and hinges to
three other covers on the property,” that it is inadmissible under Rule 407. USAys Re

Plaintiff respondshat the language of thertail and the “totality of the evidence proving the
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existence of a defect . . . isa@ywhelming.” Pl.’s Reply, 4. Plaintiff also does not cite any casie
law in support of his proposition. Setting aside the language regarding subsemeshaire
measures taken pursuant to Plaintiff’s fall, the Ai¢lliess Email plainly states, as both Piidfin
and the USA acknowledge, that “one of our grounds maintenance contractors got amuur
property. He fell partway into our water main and meter access area” ant{ttecover [to

the vault] doesn't fit properly or secure. There are alssetbther covers that are unhinged and
don’t lock.” Pl.’s Reply, Exhibit C, 90. These are not statements regarding subisexjuedial
measures. Considered in the light most favorable to the non-movant, a reasonablerfactfinde
could conclude that the Aiello-Hess Email supports an inference of negligencefoféethis
Court finds that the email creates a genuine issneatérialfact.

Second, the USA argues that Plaintiff's statement “found in a police report”
inadmissible hearsay. USA’s Reply, 5. TUSA, citingGrahamv. Jersey City Police Dept., No.
11-7326, 2014 WL 7177362, at *3 (D.N.J. 2014) (citungted Satesv. Sallins, 993 F.2d 344
(3d Cir. 1993)), asserts that “statements made to police from a witnesgdiressible hearsay
where . . . [offered] to establish the truth of the matters set forth in the repo#t’s BSply, 5.
The USA then suggests that Plaintiff “unabashedly seeks to admit [his] embeddsa/he
statement regarding the circumstances of his fall for the truth.” USA’s RepgNaintiff
responds that the report is admissible because it constitutes firsthand knowledgprasgions
gleaned by the officer. Pl.’s Reply, 4. Plaintiff further argues that the ‘9&&mingly wants to
exclude the statement” Plaintiff made to $2avid A. McGrath. Pl.’s Reply, 4. Plaintiff
acknowledges that even if this Court “deems [Plaintiff]'s statements” inadn@sthe rest of the
report nonetheless includes information about Plaintiff's fall based on thersffiveestigation.

Pl.’s Reply, 5. Plaintiff cites no case law in support of his proposition. Neitheriflaortthe
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USA identifies a specific statement made by Plaintiff and included in the oéfiegort that the
USA seeks to exclude. Plaintiff references one statement by the officer thattheover
“dislodged knocking [Plaintiff] into the hole where he injured his left leg,” bt itriclear
whether this observation was based on information from Plaintiff. Pl.’s Reply,istifPates
another observation from the officer’s report that there was a “problem” with wteceaer, but
it is also unclear whether this includes statements by Plaintiff. Pl.'yReplrhe case law favors
the USA'’s assertion that Plaintiff's statements in the tegr@ inadmissible hearsay. A'S
Reply, 6. Moreover, Plaintiff has not done “more than rest upon mere allegations| genera
denials, or vague statements” in establishing that the officer’s observatomsi@t gleaned
from Plaintiff's own statement3rap Rock Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cir.
1992). This Court finds Plaintiff's statements in the police report are not abl@iasd,
therefore, that no genuine issue of material fact exists.

Third, the USA argues that Plaintiff's “statements to medical provider®tsupport an
inference of negligence.” USA’s Reply, 6. The USA specifically objecttateraents by a Dr.
Freese that Plaintiff “fell through a man hole,” that he “partially fell into-fob2 hole,
protecting himself by outstretching his arms,” and that Plaintiff “steppedptatea And this was
not solidly in place; and as a result he fell into what he told me was a 12-foot h8ks U
Reply, 6—7. The USA concludes that these statements “provide little more thameatioh that
[Plaintiff] fell into the water vault.” USA’s Reply, 7. The USA does not cite any authority in
support of its proposition that this testimony should be inadmissible hearsayiffR&spbnds
to this argument that his statements to medical providers “do support an infgrence
negligence.” Pl.’s Reply, 5. Plaintiff, too, points to statements made to ahpdiwiders that he

stepped on “a metal plate which tipped, and he fell into the hole that was coveringdahe plat
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[sic],” which could create an inference of negligence or “[a]t the very leasteatesra genuine
issue of material fact regarding the defective status of the door,” patiranlgandem with
other evidence about the door lacking locks or hinges. Pl.’s Reply, 5-6. Contrary to thee USA’
assertion, and congded in the light most favorable to Plaintiff, a reasonable factfinder could
conclude that these statements allow an inference of negligence. TherefdCeputtiBnds that
a genuine issue of material fact exists as to whether Plaintiff's statemeraditahproviders
allow a reasonable inference of negligence and are admissible in the insgant cas
For these reasons, this Court finds as follows: (1) that Watts IndustsebevllSA’s

“predecessor in interégb the instant case; (2) that, pursuanthte first finding, Plaintiff's
deposition and testimony from his workers’ compensation testimony are admi&ilhet the
Aiello-Hess Email and Plaintiff's statements to medical professionals are admissitheat (e
police report containing PHatiff's statements is inadmissible; and (5) that, pursuant to these
findings, the record evidence creates genuine issues of material fact as istdreef an
unreasonably dangerous condition on the property owned by the USA and the role this
unreasonably dangerous condition played in Plaintiff’s fall.

2. Plaintiff's Record Evidence is Admissible and Allows the Reasonable

Inference that the USA had Notice of an Unreasonably Dangerous Condition

on Its Property

The USA's first argument in support of its proposition that there is no evidencehhet it

any notice of an unreasonably dangerous condition flows directly from its angtimat
Plaintiff's workers’ compensation deposition and testimony are inadmisehlsay. USA’s
Mot. Summ. J., 5, 6. However, because this Court finds that Plaintiff's deposition amadmhgst
are admissible, this argument fails.

The USA'’s second argument in support of its proposition that there is no evidence that it
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had any notice of an unreasonably dangerous conditias fimm its argument that Plaintiff has
no admissible record evidence that his injuries were caused Imgardas condition on the
USA'’s Roperty. USA’s Mot. Summ. J., 8. The USA argues that “negligence of a premises
owner cannot be inferred merely beaaas invitee has had an accident” under Pennsylvania
law.? USA’'s Mot. Summ. J., 8 (quotindyersv. The Penn Traffic Co., 606 A.2d 926, 932 (Pa.
Super. Ct. 1992) (internal formatting omitted)). The USA concludes that, becaug#fBlai
evidence of the occumstances causing his fall is inadmissible, Pennsylvania law prohibits the
inference that he suffered his fall due to an unreasonably dangerous condition 8Athe U
Property based on such evidence. However, because this Court finds that Pleentfiis
evidence, including the Aielleless Email and Plaintiff's statements to medical providers about
the circumstances of his fall, are admissible, the Court also finds that Plaistdfiteessfully
demonstrated that there are genuine issuésedbllowing materialfacts: (1) whether this
evidence permits inferences that Plaintiff suffered his fall due to an unegdgalangerous
condition on the USA'’s property; (¥hetherthe USA had notice of the unreasonably dangerous
condition; (3)whetherthe USA did not notify Plaintiff of this unreasonably dangerous condition
even though it expected that Plaintiff would not discover or protect himself framdit(4)
whetherthe USA was negligent as a result.

V. CONCLUSION

For the reasonset foth herein, Aqua’s Motion for Summary Judgment is GRANTED,

2The USA asserts that Pennsylvania negligence law applies in the instamidas&he Federal
Tort Claims Act, 28 U.S.C. 88 1346(b), 2671-2¢8®& “FTCA”"). The FTCA is the “exclusive
cause of action available to plaintiffs who seek tort damages from the Utated &nd its
agencies.” USA’s Mot. Summ. J., Doc. 65, 4 (citing 28 U.S.C. 88 1346(b)(1), 2679(a)). Under
the FTCA, the United Statesliable in tort “in the same manner and to the same extent as a
private individual under like circumstances,” and is the “only permissible defendamttued
FTCA.” 28 U.S.C. 88 2674, 2679(a).
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and the USA’s Motion for Summary Judgment is DENIED. An appropriate Order &llow
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