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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KARRIE SMITH,
Plaintiff,
: CIVIL ACTION
V. : NO. 151845
MICHAEL WENEROWICZ, et al., :
Defendants :
Jones, Il J. June 22, 2017
MEMORANDUM

Plaintiff Karrie Smith is incarcerated in the State Correctional Institution atranate
(“SCI-Graterford). Hebrings this action under 42 U.S.C. § 198Begingdeliberate
indifference to hiseriousmedical needs violation of his Eighth Amendmenight to be free
from “cruel and unusual punishmentJ.S.CoNsT. AMEND. VIII . He originally filed apro se
compgaint that this ©@urtdismissedvithout prejudice Plaintifffiled an Amended Complaint
with the assistance pfo bonocounsel.

Before this Court are thramotions to dismiss the Amended Complaint on various
grounds, including failure to state a claim pursuant to Federal Rule 12(b)(6 heFolldwing
reasons, the motions are granted, in part, and denied, in part.

RELEVANT BACKGROUND

Factual Allegations

The Amended Complaint names three of the original defendants: Michael Werzrowi
superintendent of SCGraterford James Misstishisr., corrections institutional safetyarmager
at SCiGraterford and Narinder Malhotra, MD, oncologist on behalf of &Chterford It adds

Christopher H. Oppmanjréctor of Bureau Health Care Services at-&taterford, andGteghen
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Wiener, DO,SCIHGraterford’s regional medical direct(@ollectivdy, “Defendants”) Amend.
Compl. 11 5-9, ECF No. 40.

According to the Amended Complaint, Plaintiff Heeen incarcerated at SGraterford
since 2003. On or around December 8, 2013, Plaintiff sought medical attentilysgaeathat
is, shortness of breath and difficult and labored breathiiter anevaluatiomat the infirmary
Plaintiff was given pills andent backo his cell. Id. at 1 1113, n.1.

About four daydater,afteran unnamed prison guard noticed that Plaintiff viidls s
suffering from severe dyspnd@laintiff was takerback to the infirmaryn awheelchair. While
awaiting medical treatment, Plaintiff collapsed avakrushedo MercySuburban Hospital
where haunderwent diagnostic testifigr the first time including an x-ray of his chest, an
echocardigram, and liver function testsd. at 11 14-16 Resultsrevealed thaPlairtiff suffered
from an abnormal accumulation of fluid around the heaited“pericardialeffusion with
tamponade,and required emergensyrgeryto drain the excess fluid, knovas a‘pericardia
window.” Id. at 17, nn.2-3. After the surgeBlaintiff remainedatthe hospitahpproximately
nine days fonecessary treatmeuhntil about December 1®hen he was dischargett. at 18

Upondischargethe hospital’'s medical staff informed Plaintiff that the pericdrtliad
had mesothelial celthatmight be cancerouslTheyexplainedthat hemight have developed the
pericardialeffusion because hmmaybe positive for mesotheliomawith this informationhe
filed a grievance requesting an investigaimio whetherexposure to asbestas SCtGraterford
had harmed him anghetherproper screenings could have preventechdren Id. at {1 21-25.

Despite receiving notickom Mercy Suburbathatasbestogxposure may have caused
Plaintiff's pericardial effusionMisstishin, Wenerowiczand Dr.Malhotra allegedlyailed to

investigatewhetherPlaintiff had, in fact, been exposed to asbestos and, wWtsether any



preventative measures could haweided I injuries Id. at{{26-27. Wenerowicz declined to
investigate because Plaintiff failed to provide any proof of his cléimat{ 29. Misstishin
“merely informed Plaintiff that “safety is everyone’s responsibilityd’. at{ 28. Because of
these “deficiencies” in Misstishin’s and Wenerowicz'spenses, they were directedaddress
Plaintiff's concerns furtherld. at{ 30.

Misstishin and Wenerowicapparentlycomplied with the directive and, on or around
August 15, 2014, theyformed Plaintiffthat some materials at SGlraterford contained
asbestasbut “summarily concluded” that Plaintiff had not been expdsd¢ddose materialsased
on a review of his work historyld. at 71131, 33. Plaintiff disagreesindavers upon information
and beliefthathe was exposed to asbestaSCtGraterford. Id. at § 30.

Despite having knowledge of the existence of asbestos in the @sorell anotice of
Plaintiff's prognosisof possible mesotheliomMisstishin andVenerowicZailed to investigate
whether Plaintifhadbeen exposetb asbestos anywhere other than wetlch asn his cell. 1d.
at 1 3334. Oppman, the prisontealth @re administratgialso failed to investigate the matter
despite being directed to revid¥aintiff's records around October 2014. at 7 35. And
Plaintiff’'s oncologist, Dr. Malhotra, did not diagnabe caise of higericardial effusiordespite
knowing it couldreoccur ifthesource wasotidentified 1d. at I 36, 38 Plaintiff believes
Defendants acted with deliberate indifference to his serious medical niskuhg) his present
and future health and causing him to experience manthémotional distresdd. at  37.

Plaintiff claims Defendantsconduct—includingout not limited todelaying Plaintiffs
needed medical cariiling to inform Plaintiff that he wasgbentially exposed to asbestos,
failing to investigate whether Rhiff was exposed to asbestasd failing to investigate the

cause of Plaintiffs pericardial effusierviolatesthe Eighth Amendmentld. at 1 4344.



Il. Procedural Posture

Defendants filed three separate motions to dismiss on various grodiedgrowicz
and Misstishin movéo dismiss for failure to state a claimderFederal Rule 12(b)(6jasdoes
Oppman {ogether, the “Correctional DefendantsDr. Malhotra ad Dr. Wiener (the “Medical
Defendants”) alsmnoveto dismisdor failure tostate a claim andhisetwo affirmative defenses:
failure to exhaust administrative remedies and untimelinedsr the applicable statubé-
limitations® Plaintiff opposes the motions. On June 19, 2017, this Court heard oral argument.

STANDARD OF REVIEW

In deciding al2(b)(6) motion, courts musatcept all factual allegations as true, construe
the complaint in the light most favorable to the plaintiff, and determine whether,amgder
reasonableeading of the complaint, the plaintiff may be entitled to réli&hillips v.Cnty. of
Allegheny 515 F.3d 224, 233 (3d Cir. 2008) (internal quotation marks omittétlyeadbare
recitals of the elements of a cause of action, supported by mere copsiiagements, do not
suffice.” Fowler v. UPMC Shadysid®&78 F.3d 203, 210 (3d Cir. 2009) (quotisghcroft v.

Igbal, 556 U.S. 662, 678 (2009)). This standard, which applies to all civil cases, “asks for more
than a sheer possibility that a defendarst &eted unlawfully.”Igbal, 556 U.S. at 67.8"[A]ll

civil complaints must now set out sufficient factual matter to show that the claim is facially
plausible” Fowler, 578 F.3d at 210 (internal quotatiorarksomitted). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court votieareasonable
inference that the defendant is liable for the misconduct alledgghdl, 556 U.S. at 678 (citing

Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 556 (2007)).

! In the alternative, the Medical Defendants move for summary judgmesuanut portions of Plaintiff's medical
records. Consideringpat Plaintiff has not had apportunity to obtain angliscovery, this Court declines the
invitation to convert the motion to dismiss intonationfor summary judgment



“As a general rule, the court may only consider the pleading which is attaglkeed b
FRCP12(b)(6) motion in determining its sufficiencyPryor v. Nat'| Collegiate Athletic Ass/n
288 F.3d 548, 560 (3d Cir. 2002) (quoting &HPrROC., LAWYERS' EDITION § 62:508).
“However, the court may consider documents whichatiachedo or submitted with the
complaint, as well as... documents whose contents are alleged in the complaint and whose
authenticity no party questions, but which are not physically attached to the pldadidg
(emphasis in original) “Documents that the defendant attaches to the motion to diareiss
considered part of the pleadings if they aeferred to in the plaintif§ complaint and are
central to the claiy)” Id. (emphasis in original).

DISCUSSION

The Amended Complaint states an Eighth Amendment claim against the Correctional

Defendantsbut not against the Medical Defendants.

l. The Eighth Amendment Protecs against Reliberate Exposure to Asbestos

“[A] cause of action exists under the Eighth Amendment when a prisoner alleges that
prison officials have exposed him, with deliberatifference, to levels ofg known
environmental carcinogé¢that pose an unreasaivle isk of” present or future harnt-ord v.
Mercer Cty. Corr. Ctr,. 171 F. App’x 416, 419 (3d Cir. 2006) (quotiHglling v. McKinney509
U.S. 25 (1993), which involved allegations of exposure to unreasonable levels of second hand
smoke). Cous have extendedelling to cases involving asbestos exposufee e.g.,Harris v.
Donald 266 F. App’x 804 (11th Cir. 2008)aBounty v. Coughlinl37 F.3d 68 (2d Cir. 1998);
cf. Fontroy v. Owen23 F.3d 63 (3d Cir. 1994).

To succeed on this clairR]aintiff first “must show that he himself is being exposed to
unreasonably high levels addgbestds Second, he must show that the prison officials were

deliberately indifferent to the serious risk of harnkdrd, 171 F. App’xat 419 (internal citations



omitted). For celiberate indifferencePaintiff “ must show that the defendants knew of the
health dangers and yet refused to remedy the situdtiongBounty, 137 F.3dat 7273 (citing to
Wilson v. Seiter501 U.S. 294, 302-04 (1991)).

The crux of Plaintiff's claim is thatvenerowicz, Misstishimnd Oppman knew asbestos-
containing materiale/ere preserat SCtGraterford andhad notice thagxposure to asbestos
may have causkPlaintiff's pericardial effusion, and ydéeclinedto conduct a full investigation
into the alleged exposure despite receiving orders to do so, presumably, by thersuplee
Amended Complaint alleges knowledgelus situation on the part of Wenerowicz and
Misstishin they receivedotice from the hospital, informed Plaintiff of the asbestos, and were
directed to investigate the matter furth€@ppman’s knowledge may be inferred from his
position as the prison’s health care administrator and the allegation that heestesido
review Plaintiff's records SeeSmith v. United State561 F.3d 1090, 1105 (10th Cir. 2009)
(inferring that, because of their “upper level positions,” the warden ang sadetiger must
have known of a survey allegedly documenting the presence of asbestos in the phssr). T
allegations are sufficienat this stage, to shoseliberate indifference.

Themesotheliomgrognosis, combined witihe alegationthat asbestos wdsund in the
prison, isalsoenoughto infer that Plaintifihas beemxposed to unreasonably high levels of
asbestoat SCtGraterford SeeLaBounty 137 F.3cat 74 n.5 (observinthat“asbestoposes a
significant health riskthat “can lead to asbestosmgesotheliomand lung cancej” Although
the Amended Complaint notdsatthe Correctional Defendants have denied Plaintiff's exposure
to asbestos at work,alsoalleges that they have not ruled outwen investigated whether
Plaintiff may have been exposeuhis cell or elsewhereCf. Fontroy 23 F.3d at 64-65

(allegations of physical injuries and emotional distress caused by asbéestlts and common



area, and to which Plaintiff was constantly exposed” “can be fairly condtrigtdté a claim
underHelling). Lastly, Plaintiff's pericardial efusion as well as his allegeti/spnea, which

prompted a lay prison official to take him to the infirmanglicatesthat he is irserious risk of

harm SeeWoloszyn v. Cty. of Lawrencg96 F.3d 314, 320 (3d Cir. 2005})4ting that serious
medical need isdhe that has been diagnosed by a physician as requiring treatment or one that is
S0 obvious that a lay person would easily rexog the necessity for a docte@ttentiort.); cf.

Gibbs v. Cross160 F.3d 962, 966 (3d Cir. 1998)icKee, C.J.) ljoldingthat allegations of
asbestoselated symptoms satisfied the “imminent danger of serious physical injurgasthn

under the Prisoner’s Litigation Reform Actplaintiff has stated an Eighth Amendment claim
against the Correctional Defendafts.

The Amended Complaint does not, howesgaeifficiently allege anyclaims against the
Medical DefendantsThere is no indication that Dr. Malhota Dr. Wienerknew about the
asbesto$ound in the prison, dhat theywereinvolved in thealleged failurgo investigate
Plaintiff's concerns.Nor is there any allegation thaty delays irtaking Plaintiff to the hospital
are attributable to Dr. Malhotra or Dr. Wiener, or any other defendant for #iterth Plaintiff
allegesthat Dr. Malhotra is an oncologistspecialist rather thangimary care provider.t Is
unreasonable to infer, without motkatDr. Malhotrawould have been preseatttheprison
whenPlaintiff experienced his initidymptomsor that hewvould have been amortige first

medical providerso see Plaintiff whendwunderwent the emergency surgery. And there is no

2 The Correctional Defendants argue thalure to investigate a grievance cannot, without more, sufigbitity
undersection 1983citing to Brooks v. Beard167 F. Appx 923, 925 (3d Cir. 2006Williams v. Armstrong566 F.
App’'x 106, 108 (3d Cir. 2014ndGlenn v. Barua252F. Appx 493, 498 (3d Cir. 2007)Besidesheingnon
precedentialthose cases are inappe@sitNone of theninvolve allegationshatthefailure to investigate resslin
ongoingexposure t@ known environmetal carcinogeriound in the prison

% The Amended Complaint does repecificallyallege that any of the Defendants were present atrtteeRiaintiff
first experienced dyspnea or was taken to the hospital. Nor were anynadltbgedly inwlved in providing
medicalcare at the infirmary cat any time up untiind including the emergency surgery.



allegationthat Dr. Wiener was personally involvedRiaintiff's medical care In fact,Dr.

Wieners name ismentioned only once in the pleadings when he is identified as a defehdant.
any event, allegatiorthatprison officials ormedical staff delayedut did not refuse, |&ntiff’s
medical caresoundmorelike negligence omedical malpracticéhan constitutionallaims See
Worthington v. Cty. of Northamptp616 F. App’x 35, 36 (3d Cir. 20153i(ing toEstelle v.
Gamble 429 U.S. 97, 105-06 (1976)).ikewise Dr. Malhotra’s alleged failure to diagnose
alternativecauses of Plaintiff's pericardial effusion does not, by itsttes constitutional
violation. SeeWhite v. Napolegr897 F.2d 103, 110 (3d Cir. 199@yven if a ‘tloctor’s

judgment is ultimately shown to be mistaken, at most what would be proved is medical
malpractice, not an Eighth Amendment violatipn.

In sum, Plaintiff has a viable Eighth Amendment claim based on allegations of akeliber
indifference to serious harm from asbestos exposure agfanSorrectional Defendantsly.

I. None of the Medical Defendants’ Affirmative Defenses BarPlaintiff's Viable Claim

The Medical Defendantaffirmative defensedo not bar Plaintiff sasbestoslaim.

On timelinessthe issue is whether adding Dr. Wieteethe Amended Complaint
satisfies the relaticback requirements of Federal Rule 15(d)C)) the party being adddths
notice and kawledge of the actioandthe amended clairfarisesout of the conduct,
transaction or occurrence set out—or attempted to be set out—in the original pleading.” Fed. R.
Civ. P. 15(c)(2)(B), (C).The answer is yes. The claims against Dr. Wiener attef the same
conduct deged in the original pleadinghat is,deliberate indiffereneto Plaintiff's serious
medical needs in connection wilsbestos exposur&eeCompl. 1 8-32, ECF No. 8. And,
because Dr. Wienend Dr. Malhotra share the same attorney and employer, Dr. Malhotra’s

notice and knowledgef theoriginal claimsmay beimputed to Dr. WienerSee Palakovic v.



Wetzel No. 14-145, 2016 WL 707486, at *10 (W.D. Pa. Feb. 22, 2@&6xted in part on other
grounds,854 F.3d 209 (3d Cir. 2017)his is apyrrhic victory for Plaintiff however, since the
Amended Complaint does not state a claim against Dr. Wiener.

On exhaustionthe Medical Defendantsise a valid, yefruitless,point. Acceptingthat
Dr. Malhotra did not treat Plaintiff, and Dr. Wiener did not start working at S@te@ord, until
after Plaintiff filed his grievance, the Medical Defendants argue theagreevcould not have
possibly encompasséuk claimsagainst themMed. Defs’ Br. 5-8, ECF No. 41-1 But failure
to exhaust oa claim does not warrant dismissal of the entire compldmtes v. Boglb49 U.S.
199, 221 (2007) (pertaining to exhaustion, “if a complaint contains both good and bad claims, the
court proceeds with the good and leaves the bad.”). Based on recqrdsnadal by the
Medical Defendantsnd filed with thei motion to dismiss, Plaintiff pursuedstgrievancdor
harmful asbestos exposuiléthe way througtthe prison’s appellate procesSeeMed. Defs.’
Ex. A, ECF No. 41-2. None of tl@orrectional Defendants ratan ehaustion defense as to
that claim, nor could they. Thus, while the Amended Campfails to state an asbestdaim
againsthe Medical Defendant®laintiff may proceecgainst theCorrectional 2fendants

CONCLUSION

Defendants’ motions are denied only insofar as Plaintiff has stafedrafor deliberate
indifference to asbestos exposure against Wenerowicz, Misstishin and @ pfthather claims

and defendantsre dismissed

BY THE COURT:

/s/ C. Darnell Jones, Il
C.Darnell Jonesll J.




