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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JENNIFER SALLER, :
Plaintiff, : CIVIL ACTION

V. : NO. 15-2279
QVC, Inc,
Defendant.
Jones, 1| J.
September 29, 2017
MEMORANDUM

Plaintiff Jennifer Saller worked as an Assistant Buyer for Defenda, @¥. for overtwo
yearsWhile employed by Defendar®]aintiff was diagnosed with Stage IV arthritis in hedt hand and
Stage Il arthritis in heright. Plaintiff underwent surgery in 2012 and 2013 to treat her condition, and
attended physical therapy regularly to manage her palinwhile working as Defendant’s employee.
Plaintiff was never advised that her absemaghtbe protected under the Family Medical Leave Act of
1993. In March of 201 laintiff was terminated after submitting a requestdark to undergo a third
surgery.As a resulthereof Plaintiff commenced the instant actj@leging numerous violations of the
Family Medical Leave Acbf 1993(“FMLA”") andTitle | of the Americans with Disabilities Act
(“ADA”) . Defendant egues that Plaintiff was terminated for insubordination and poor performance, all
of which is documented iperformance evaluations and memoatodPlaintiff's employee file.

Plaintiff contends that heecord of employee infractions and deficient performamasfabricatedo
disguise Defendant’s discriminatory animBsintiff seeks summary judgmeon her FMLA claim for
interference witlights and Defendant seeks summary judgment on all of Plaintiff's cleonshe
reasons that follow, this Court denies PlaintiartialMotion for Summary Judgment its entirety

and grants in part and denies in part Defendant’s Motion for Summary Judgment.
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FACTUAL BACKGROUND*

Jennifer Saller (“Plaintiff”) was employed by QVC, Inc. (“Defenttafrom June of 2009
through March 14, 2014. (ECF No. 58-2, { 1; ECF No. 59-2, dint® was initially hired as an
intern, was promoted to Merchandising Trainee in May of 2010, and worked as annA&iser from
July of 2011 until her termination in March of 2014. (ECF No. 58-2, § 2; ECF No. 58}2Pfaintiff
worked as an at wiemployee in each of these positions. (ECF No. 5932, 1

The factual record in this case is extensiMee Court therefore organizes the following facts in
chronological order andnly recites that which wasecessary to reach the legal conclusions contained

in the discussion section below.

2012Calendar Year
At some point in early 2012, Vicki Adanf®Adams”) — Plaintiff's direct supervisor at the time

prepared drmal performanceevaluation, assessing the extent to which Plaintiff exgiectations
across different professional measures during her then short tenurestaragilyer. ECF Na 63-8,
Ex. 34). The evaluation covered Plaintiff's performance from July 11, 2011 through Decen2@t 131,
(ECF Na 63-8, Ex. 34)Overall, Plaintiff was rated a three on a scale of one (lowest) to five ftjghe

and was deemed a “solid performeEQF Na 63-8, Ex. 34

On February 8, 2012, Daphne Howard — one of Defendant’s business assotoatesdedto
Plaintiff an email regest from a vendor seeking to amend a previously submitted purchas€Eater.
No. 59-11). Plaintiff asked about the specifications of the sought amendment, and Hovesed dire
Plaintiff to the bottom of the forwarded email, where the vendor delineatazhémges she wanted
(ECF No. 59-11). In response, Plaintiff said “[d]o you really think | have timertdl sdl the way to the

bottom,” and advisetlowardthat the requested chandgeas] not well received (ECF No. 59-11)In

! For the sake of brevity, the Court will only cite to faeties Statements of Undisputed Material Fa@ECF
Nos. 58-2 and 59-2) where the stated fact is deemed admitted by the opposing party.



the email correspondence that followed, Plaintiff referred to Howard’s €asmflvery poorly and

hastily worded,” and describétbward’s efforts and presumably that of the vendor, as “about as sloppy
as [Plaintiff] ha[d] seer (ECF No. 59-11)Plaintiff further stated that “[i]f [Plaintiff] were malicious

[the purchase order] would have been cancalésv weeks [prior].” (ECF No. 59-11pefendant’s

vendor was copied on the abodescribed emailfECF No. 59-11). Howard forwardelke email

exchang to Adams, who brought Plaintiff's actions to the attention of Defendant’'s Humanr&esou

Partner, Heather Vineisgveral months late(ECF No. 59-11).

On March 6, 2012, Plaintiff received a parking violation in the lot of Defendant’s building
following a brief, but contentious exchange with one of Defendant’s securitynpets (ECF No. 599
ECF No. 59-10, p. 288:10-289:2). The incident report prepardadsgcurity guardnvolved described
Plaintiff as being uncooperative and condescendiBl@F(Na 59-9. The guard’s supervisor sent the
incident report to Adams via office email, who then forwarded the incident reporhen dgirect

supervisorKarl Schroede(“Schroeder). (ECF No. 59-

On July 25, 2012, Plaintiff was placed on a nindgdy-Performance Improvement Plan (“PIP”).
(ECF No. 58-2, 1 96; ECF No. 59f2.1). ThePIP noticedPlaintiff that she was performing below
expectations and that tdecumenbutlined deficiencies in Plaintiff's performance of which Plaintiff
was previously made awar&EF No. 59-12, p.) 1 The PIP cautioned Plaintiff that a failure to improve
in the noted areas could result in further corrective action, including terminatida N&®G9-12, p4).
Plaintiff refused to sign the PIP. (ECF No. 59-2, 1 20). On August 28, 2012, Defendant withelrew

PIP. (ECF No. 58-2198; ECF No. 59-21 20.

At some point in the fall of 2012, Plaintiff was diagnosed with Stage IV arthrikisr left hand

and Stage Il arthritis in herght hand. (ECF No. 58-2, §13; ECF No. 58-6, EX. M



On November 26, 2012dams received an email notification frddefendant’s online Human
Resource portaindicating that Plaintiff requested four days off. (ECF No. 58-7, EX@F No. 59-
24). WhenAdams becamaware that Plaintiff needed the time off fand surgery, Adams instructed
Plaintiff to take as much times she neededECF No. 58-2, 1 29). Adams did not inquire further, did
not providePlaintiff with any information related to tHeMLA, and did not forward Plaintiff's leave

request to any other of Defendant’s managerial staff. (ECF No. %$8&35).

On December, 2012 Plaintiff had surgery on héeft hand. ECF Na 58-6, ExM). As of the
time ofthe surgery, Plaintiff was eligible for FMLA leav&QF No. 58-2f 10).Plaintiff returned to

work on December 12, 2012. (ECF No. 58t26).

Defendant did not adjust Plaintiff's performance goals or workload for the@0d2daryear.

(ECF No. 58-21 12-133).

Il. 2013Calendar Year
At some point in early 2013, Adams prepared Plaintiff’'s 20drfopmanceevaluation. ECF Na

59-14). For 201 2Rlaintiff's overall rating was a two, and Plaintiff was designated a “lofopeer—

plus.” (ECF No. 59-14

On April 25, 2013, Adams scheduled a team meeting to discuss products for which Plaintiff was
partly responsible. (ECF No. 58-2, § 44; ECF No. 58-7 NgxThe meeting- scheduled fo#:00 p.m.
that day — conflicted with an appointment Plaintiff had scheduled, and Plaintifstedubat the
meeting be moved to accommodate Plaintiff’'s availabilBCE No. 58-21 47).Adams responded as

follows:

I’'m sorry but no. I've tried to be very understanding and supportive of
your schedule. | understand that you do arrive earlier in the morning, but
leave between 4 and 4:30 several times a week{lank] been taking
huge chunks of time out of the office during the day for appointments. |
understand that you have put a lot of time and effort into these [products]



and | would much prefer to have you in the meeting but | will not delay
business meetings/disesions because you have to leave early.

(ECF No. 58-2, 1 49; ECF No. 58&x. N). The meeting occurred as planned, in Plaintiff's absence.

(ECF No. 58-21 49).

On that same dayydamsalsomet with Plaintiffand Stacey Gil(“Gill") —Defendant'sHuman
Resource Business Partreio administer a coaching plan to Plaintiff and explain the terms and
conditions thereof. (ECF No. 58-2, § ®CF No. 59-2, 1 32). The coaching plan addressed perceived
deficiencies in Plaintiff's performance in the areasommunication, self-management, professional
drive, and achievement of business goals. (ECF No. 58-7, Ex. P). Durimgé&teg Adamsmade
specific reference to her conceatsout the effect of Plaintiff's time out of the office on Plaintiff's

ability to communicate with vendors in a timely fashion. (ECF No. 3852,).

The next dayAdams senGill an email, attaching calendar grid thadgurported to refledhe
dates on which Plaintiff was out of the office in 2013. (ECF No. 58-2; EGB No. 58-7EX. R).The
dates were color coordinated according to the repoei@sbn for Plaintiff's absence and how long
Plaintiff was out of the offic ECF No. 58-7, Ex. RAccording to Adams’s grid, Plaintiff took time
out of the officeon forty nine occasionsetweenJanuaryd, 2013andApril 25, 2013, twenty six of
which were reportedly fgphysical therapy appointmentdated to Plaintiff's arthritis(ECF No. 58-7,
Ex. R).Adams stateth the emaithatshewanted to provide Gill with “a clear picture of a deviance of
standard work hours as well as how little time [Plaintiff] spent in the afficecoup for the days where

[Plaintiff] left or came in late.” ECF Na 58-2,1 54;ECF No. 58-7EX. R).

On August 13, 2013, Plaintiff was transferred to a new supervisor, Bernadette Voelker
(“Voelker”). (ECF No. 58-2, 1 56; ECF No. 59943).Sometime in October of 2013, Plaintiff notified
Voelker that she would need time off in December of 2013 for another hand samgdnyrecover

thereafter (ECF No. 58-2, T 57In responseyoelker told Plaintiff to take as much time as she needed.



(ECFNo. 58-2, 1 57)Voelker did not advise Plaintiff of Defendant’'s FMLA policy and did not discuss
Plaintiff's request for time off with anyone els&GF No. 58-2f 5863). Plaintiff ultimately requested
—and was granted four days off from work, December 6, 9, 10, and 11, 2013. (ECF No.%87),

Plaintiff underwent surgery on her right hand on December 6, 2BCE. Na 58-6, Ex. M).

Defendant did not adjust Plaintiff's performance goals or workload for the 2013 wark&CF

No. 58-2, 1 134).

[l 2014Calendar Year
On January 3, 2014, Voelker sent Plaintiff an email in which Voelker expressed herafiscont

with Plaintiff's work onaQVC program(ECF No. 59-1Y. Voelker stated that the program was in an
unacceptable state and instructed Plaintiff to “either work more efficientiyork until [Plaintiff] [got]

the job done.” ECF No. 5917).

On January 16, 2014 — before Voelker prepared Plaintiff's 26df8npancesvaludion —Gill
emailed Defendant’s executives Erica Smith and Heather Stover, en@datmecgment entitletiTalent
Profile Summary Data (ECF No. 58-7, Ex. T). In the enclosed profile, Plaintiff's performdocéhe
2013 calendar yeavas rated #ghreeon a scale obne to five, and Plaintiff was designated a solid
performer.(ECF No. 58-7Ex. T). A calibration meeting was held the next day, during which
Defendant’s supervisory staff met to discuss the performance of theictiespgeams(ECF No. 58-2, |

74).

At some point thereafter, Voelker prepared Plaintiff's 20a8ggmanceevaluation, which
assessed Plaintiff's performance from January 1, 2013 until December 31, 2013qERS-20).
Despite the contents of the Talent Profita, 2013,Plaintiff received an overall rating of two on a scale

of one to five, and was designated@v performer with potentidl(ECF No. 59-20).



On February 13, 2014, Voelker received an email notification from Defendant’'s Human
Resource portal indicating that Plaintiff requedtete off on April 4, 7, 8, and 9, 2014. (ECF No. 58-7,
Ex. S). Following this request Voelker did not advise Plaintiff of her FMLA rightsditbYoelker

discuss Plaintiff's request for time off with anyone e(&CF No. 58-27 6870).

On February 27, 2014, Voelker prepaeed filedaformal memorandum in which she detailed
alleged unprofessional behavior by Plaintiff. (ECF No. 59-2  50; ECF No.)5&d&rding to the
memorandum, when confronted with feedback about her lack of preparedness in an im@atiagt m
Plaintiff becaméangry,” “loud,” and “aggressive.” (ECF No. 59-1¥oelker alleged that Plaintiff
exhbbited the same unprofessional behavior days later. (ECF No.)53HEmemorandum was

recorded in Plaintiff's employee file amdcopy wasent to Schroeder. (ECF No. 5919

Discussions surrounding Plaintiff's termination began in late FeboragrlyMarch of 2014.
(ECF No. 58-21 137-138). Plaintiff was terminated on March 13, 2014, aschaesult thereof,
Plaintiff's medical coverage was terminated on Marth2914. (ECF No. 58-2, { 139-14P)aintiff

underwent surgery on hksft hand on April 4, 2014. (ECF No. 5846x. M).

Following Plaintiff’'s termination, Plaintiff's position was assumed by Defatid@mployee,
Erin Rucci. (ECF No. 611 2). Rucci has never reported to Defendant that she has a disability, nor has
Rucci ever equested an accommodation or leave of absence related to an iliness or digabHitio.
61,1 3). As it relates to the case at bar, Rucci is not a membepraftected class on the basfs o

disability. (ECF No. 611 4).

Plaintiff never contacted Defendant’'s Human Resource Department to requestiéde for
any of her three surgerie€QF No. 59-2, §70). Plaintiff's arthritis did not render her unable to type or

otherwise perform her essential job functions. (ECF No. 3973,74).



STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(a), a court shall grant summary juidghtiee
pleadings, depositions, answers to interrogatories, and admissions on file rtaggbtilee affidavits, if
any, show that there is no genuine [dispute] amtomaterial fact and that the moving party is entitled

to a summary judgment as a matter of la@elotex Corp. v. Catrett, 477 U.S. 317, 322 (1986. R.

Civ. P. 56(a). “If the moving party meets its burden, the burden shifts to the nonmovingpsoty t
beyond the pleadings and come forward with specific facts showing that theyensiae issue for

trial.” Santini v. Fuentes, 795 F.3d 410, 416 (3d Cir. 2015) (internal citations and quotation marks

omitted). Therefore, in order to defeat a motion for summary judgment, thmaovant must establish
that the disputes are both (1) material, meaning concerning facts that will adfect¢ome of the issue
under substantive law; and (2) genuine, meaning the evidence must be such thatalespsgrcould

return a verdict for the nonmoving parténderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).

Summary judgment is mandated “against a party who fails to make a showiogsufd establish the
existence of an element essential to thatyjsacase, and on which that party will bear the burden of

proof at trial.”Celotex 477 U.S. at 322. “At the summary judgment stage of proceedings, courts do not

‘weigh the evidence or make credibility determinations,” but, instead, leaviashab tle factfinder at

a later trial if the court denies summary judgmeniélsey v. Pfeiffer 750 F.3d 273 (3d Cir. 2014)

(quoting_Petruzzi's IGA Supermarkets v. Darlibglaware Cq.998 F.2d 1224, 1230 (3d Cir. 1993)).

DISCUSSION

Plaintiff's claims for nterference antcetaliation arise under tHeMLA, and Plaintiff's claim for
discrimination arises under t#A . Defendant moves for summary judgment on each of Plaintiff’'s
claims,arguing that Plaintiffails to present “a scintilla of evidence that [Dedant] violated” either
Act. (ECF No. 59, p. 1Plaintiff moves for partial summary judgmennt her nterference claim and

claim for liqguidated damages. The Court considers each party’s Motion and all respodseplies



thereto, herein. For the reasdhat follow, this Court denies Plaintiff BartialMotion for Summary
Judgment in its entirety, and grants in part and denies in part Defendant’s Motiomimasy

Judgment.

l. I nterference with Rights under the Family Medical L eave Act (Count |)

TheFMLA provides, in relevant part, that eligible employees are entitled to twelve aekkw
of leave during any twelveonth period where the employee’s own serious health condition so

necessitatefRoss v. Gilhuly, 755 F.3d 185, 191 (3d Cir. 2014) (citing to 29 U.S.C. § 2612(a)(1)). The

FMLA further provides that upon return from leave, an employee is entitled toifigtatement to the
same or equivalent position, benefits, and working conditions as he or she previougty. f@tahg to
29 U.S.C. § 264(a)).The FMLA makes it “unlawful for any employer to interfere with, restrain, or
deny the exercise of or the attempt to exercise, any right provided” Byeth29 U.S.C. § 2615(a)(1).
This provision is “generally, if imperfectly” referred to as the “intezfere” provisionLichtenstein v.

Univ. of Pittsburgh Med. Ctr., 691 F.3d 294, 301 (3d Cir. 20412, a claim arising from an alleged

violation of § 2615(a) is referred to as an “interference claim.” Hayduk v. €dgtmstown, 386 F.

App’x 55, 59 (3d Cir. 2010)To establish an interference claim, the plaintiff must demonstrate: “(1) he
or she was an eligible employee under the FMLA; (2) the defendant was aryenspibject to the
FMLA'’s requirements; (3) the plaintiff was entitled to FMLA lea@); the plaintiff gave notice to the
defendant of his or her intention to take FMLA leave; and (5) the plaintiff was demefitbéo which

he or she was entitled under the FMLA. Ross, 755 F.3d at 191-192.

In Count | of the Amended Complaint, Plaintiff alleges that Defendant wylléuit unlawfully
interfered with Plaintiff's rights under the FMLA, the result of which wasilastantial loss of wages
and employment benefits. (ECF No. 2, § 26-27). For the purposes of the instant Mefenslant
doesnot dispute the sufficiency of the evidence to establish the first three prahgsiatierference

standard, namely that Plaintiff was an eligible employee under the FBiéf&ndant was an employer



subject to the FMLA'’s requirements, and Plaintiff wastidito FMLA leave(ECF No. 60-1, p. 11).
Defendant only disputes the sufficiency of the evidence to prove Plaintiff provddgdate notice of
her intention to take FMLA-qualifying leave and to prove Plaintiff was denied ibketeivhich she was

entitled under the FMLA. (ECF No. 60-1, p. 11).

Plaintiff's interference claim is premised on four distinct theories of liab{lityDefendant
failed to notify Plaintiff of her eligibility, rights, and responsibilities under BMLA; (2) Defendant
failed todesignate Plaintiff's time off as FML-4ualifying leave; (3) Defendant failed to adjust
Plaintiff's workload and performancemectations in accordance wighaintiff's medical needs; and (4)
Defendant terminated Plaintiff after Plaintiff requested, lefiode Plaintiff could take, leave for a third
surgery. (ECF No. 58, p. 28oth parties move for summary judgment on this clamthe sections

that follow, the Court considers each theory of liability, and the evidence in suppedffie turn.

A. Failure to Notice and Failure to Designate

To the extent that Plaintiff’s interference claim is based either on a failucgite theory of
liability, or a failure to designate theory of liability, summary judgment is gdantéavor of Defendant.
The FMLA requires employers to advise qualifying employees of their riggindisresponsibilities under
the statuteand todesignate employeegualifying absenceas FMLA leave 29 C.F.R. 88 825.300(c),
825.301(a). A failure to so notify or to designate can be actionable as unlawful interfere2ce
C.F.R. 88 825.300(e), 825.301(Bt it is well established that the FMLA does not provide relief

“unless the employee has been prejudiced by the violation.” Lupyan v. Corinthian Goll¥61 F.3d

314, 318 (3d Cir. 2014) (internal quotations and citat@mngted).To establish prejudice, Plaintiff
would have to demonstrate that Defendant’s violations “rendered her unable to ekercigbet to

leave in a meaningful way, thereby causing injutg.’at 318-319.

10



After careful and comprehensive review of the record, this Court findBlaatiff cannot
demonstrate any injury resulting from Defendant’s alleged violatidespite Defendant’'srguable
failures as it relates to the FMLA notice and designatguirements, Plaintiff took time off in both
2012 and 2013 for her surgegand subsequent recovery periods, and was fully restored to her
previously held position upon return therefreach timePlaintiff's near weeklyequests for time out
of the office forphysical therapy appointments were all approved, and Plavagpermittedto work a
modified schedule whereby Plaintiff could come into weakly on the days she had to leave for
appointments. Nothing in the record suggests that Plaintiff would have requested r entitksz to —
any benefitdbeyond that which Defendant provided had Plaintiff known that her condition was FMLA-
qualifying or had Defendant designateldintiff's leave as arising under the FMLBecause Plaintiff
cannot show thathe was in any way prejudiced by Defendant’s failure to notify or fadudesignate,
any interference claim based thereoangenableas a matter of lanBased on this theory of liability,

summary judgment is grant@dfavor of Defendandn this claim.

B. Failure to AdjusWWorkloadand Performance Goals

To the extent that Plaintiff’s interference claim is based on Defendantissfad adjust
Plaintiff's workload and performance expectations, summary judgmerdnseg in favor of Defendant.
The Third Circuit “[has] made it plain that, for an interfarerclaim to be viable, the plaintiff must show
that FMLA benefits were actually withheldRoss 755 F.3d at 192. Inherent in such a showing would be
proof that the benefit withheld is ot@which Plaintiff was actually entitled under the FMLPAaintiff
fails to establish how Defendant’s failure to adjust its expectations of Plaiptiéfdluctivity
“interfere[ed with, restraified], or otherwise dengd” Plaintiff's exercise of her right tprotectedeave

or her right to full reinstatement followirfgMLA -qualifying leave.

Plaintiff's reliance orLewis v. Sch. Dist. #70, 523 F.3d 73QKTir. 2008) is inapposite, here.

In Lewis, the Court found a genuine issue of material fact as to whether the termination of aepeokke

11



exercising her FMLA right tintermittent leave was based on poor performamehinrelated to the
bookkeeper’s protected absences. 523 F.3d 730, 743 (7th Cir. RO883essing the evidence adduced
in supportof the plaintiff'sretaliation claim, the courtn Lewis found that a reasonable jury could
construe the defendastunrealistic expedt@ans for the plaintiff's work product and efficieneg
evidence of retaliatory intenid. As the case addressed evidence from which a jury could infer
retaliatory animus he holding inLewis has no bearing on the issue presently before this Court —

whether the FMLA entitlequalifying employeeso adjustments in workload or performance goals.

Where this issue has been considered, courts found — as this Courtdimdbsence of any
decision or regulation holding théite FMLA mandates an adjustment in an employee’s workload where

said employee t@s FMLA-qualifying leave-intermittent or otherwise&seeKumar v. UPMC Physician

Servs, No. 04-1239, 2006 U.S. Dist. LEXIS 44050 (W.D. Pa. June 28, Z0@@)ntiff cites to no
decision in support of her argument that a claim under the FMLA exists because comsaotekethe
employer that when an employee takes leave or a reduced work schedule aratkbdewer hours

per week, the employee’s workload should be adjugtexeé alspCheeks v. General Dynamjdso.

12-1543, 2015 U.S. Dist. LEXIS 35853 *1, *5 (D. Ariz. March 23, 2015) (“Plaintiff argues...the FMLA
requires the employer to adjust the employee’s work load and performgrestations to account for

her FMLA time off...Plaintiff directs the Court to no provision of the FMLA or its impdating
regudations that support this theory.Mhis theory of liabilityessentiallyecasts Plaintiff's claim for

failure to accommodate in violation of tA®A. This Court finds no basis in law to expand the
protections of the FMLA in thevay Plaintiff seeksgspe@lly where there already exists a statutory
frameworkto redresshe injury alleged her&ased on this theory of liability, summary judgment is

granted in favor of Defendant.

12



C. Termination Because of Invocation of Rights

To the extent that Plaintiff’'s FMLA claim for interference is base®efendant’s decision to
terminate Plaintiff after Plaintiff requesté@r third FMLA-qualifying leavepoth Plaintiff and
Defendant’s Motions for Summary Judgment are denied. The Tlviedit recognizes a cause of action
for interference where an employee is terminated for a valid request for Fédl/AErdman v.

Nationwide Ins. Co., 582 F.3d 500, 509 (3d Cir. 2088i}. a plaintiff is not entitled to FMLA protection

for any terminatia unrelated to Plaintiff's invocation of his or her rights under the Act. Sarnowski v.

Air Brooke Limousine Inc., 510 F.3d 398, 403 (3d Cir. 2007) (internal citations omittedg Warwas

v. City of Plainfield 489 F. App’x 585, 588 (3d Cir. 2012) (granting summary judgment in favor of the

defendanbecausehe plaintiff “was terminated not for her use of FMLA leave, but rather for the
perceived misuse of the leave and for her failure to return to work.”). Thus, to mevhai$ theory of
liability, Plaintiff would have to prove that Plaintgfvalid request for FMLAqualifying leave- and not

her alleged work performancewas the basis for her termination

As is addressed more thoroughly in thetalliation section that followshé Court finds that
Plaintiff adduces sufficient evidence for a reasonableffiader toconcludethat Plaintiff was
terminated because of hiird request for FMLAqualifying leave Thetemporal proximitybetween
Plaintiff's final leave request and Defégant’s decision to terminate Plaintiff is suggestife
discriminatory animusAdams’srepeated references Rtaintiff’'s FMLA -qualifying intermittent leave
arearguably indicativef hostility toward Plantiff's invocation of her FMLA-protected right®laintiff
was replaced by a QVC employee who never sought Figualifying leave And the change in
Plaintiff's performance rating after tlanuary 2014alibration meeting is sufficient tmast doubt on
Defendant’s assertion that Plaintiffermination was the result of powork performanceThese facts
could conceivably support a finding in Plaintiff’'s favor under this theory of ligibilihe basis for

Defendant’s termination decisiama question of fact for the fafthder, and this Cau finds sufficient

13



evidence in the record to support a judgment in favor of either party. As such, thisi€uast both

Defendant and Plaintiff’'s Motioress they relatéo this claim, premised on this theory of liability.

Given the foregoing, summary judgment is granted in favor of Defendant on all but one of
Plaintiff's theories of liability. Plaintiff’s interference claim survives sumyrjadgment only to the
extent that it alleges Defendant terminated Plaibgffause of Plaintif§ valid equesfor FMLA -

gualifying leave.

. Discrimination and Retaliation under the Family Medical L eave Act (Count |1)

The FMLA makes it “unlawful for any employer to discharge or in any other manner
discriminate against any individual for opposing any practice made unlawftiiebfct. 29 U.S.C. §
2615(a)(2). Although neither 8§ 2615(a)(2) nor 8 2615(a)(1) “expresslifoemployers from
terminating employees for having exercised or attempted to exercise Fiyhis, @ Epartment of
Laborregulation has interpreted the sum of the two provisions as mandating this teshiétistein
691 F.3d at 3((Internal quotationsmitted).“Under this regulatory interpretation, employers are barred
from considering an employee’s FMLA leave as a negative factor in emeidyactions such as hiring,
promotions or disciplinary actionsd. Thus where a plaintiff allegestaliationon the basis ahe
plaintiff's valid exercise of his or her FMLA rightte claim is generally seen as arising under §
2615(a)(2) and is broadhgferredto as a “retaliation claim.[d. The Third Circuitrecognizes cause of
actionwhere a plaintiff is fired in retaliation for requesting FMigialifying leavegven if the faintiff

has yet to take the leaerdman 582 F.3d at 509.

In Count Il of the Amended Complaint, Plaintiff alleges that Defendant “digstailed and
retaliated gainst [Plaintiff] because she exercised her rights that should have beetegrateter the
FMLA.” (ECF No. 2, 1 33)FMLA retaliation claims are assessed “through the lens” of employment

discrimination law because the claims require proof of the employer’s ratgliatient. Lichtenstein

14



691 F.3d at 302As such, where a plaintiff’'s claim is based on direct evidence the court assesses th

sufficiency of the plaintiff's case under the mixembtive framework delineated FPrice Waterhouse v.

Hopkins, 490 U.S. 228, 276-277 (1989). Ross, 755 F.3d at 193 (internal citations omitted). And where a
plaintiff's claim rests entirely on circumstantial evidence, the suffigi@fc¢he claim is assessed under

the burdershifting framework established McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).

Id. Despite Plaintiff's arguments to the contrary, it is apparent that the recanefs df any direct
evidence that Plaintiff's termination was the result of impermissible retaliatios, akWPlaintits
claim is premised on circumstantial evidence of retaliatory animus, the Coteepgsoemploying the

burdenshifting framework oMcDonnell Douglas.

Under the McDonnell Dougldsamework, Plaintiffhas the initial burden of presenting a prima

facie cas of retaliationRoss, 755 F.3d at 193. Following such a showing, the burden shifts to
Defendant to articulate a legitimategn-discriminatoryreason for the adverse employment action at
issue.ld. Once Defendant has so articulated, the burden shifts back to Plaintiff to prave by
preponderance of the evidence, that Defendgnteredreasorfor its adverse actiois simply pretext

for unlawful retaliationld. Defendant moves for summary judgment on this claim on the grounds that
Plaintiff can neither establish a prima facie case of retaliation, nor proeadeft's articulated reason
for its adverse employment action is pretext for retaliatory ani(BE@F No. 59, p. 20 This Court

disagreesand forthe reasons that follow, findsatsummary judgment is inappropriate here.

A. Prima Facie Case of Retaliation

To establish a prima facie case of retaliation under the FMLA, Plaintiff must cratan“(1)
she invoked her right to FMLA-qualifying leave, (2) she suffered an adveideynent decision, and
(3) the adverse action was causally related to her invoaaitioer rights.”Lichtenstein 691 F.3d at
302. For the purposes of this Motion, Defendant does not challenge the sufficiency ofiémeewo

establish the first and second prongs of the standard. (ECF No. 59, p. 19). Instead, Defansiatiatrg
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Plaintiff cannot establish a causal nexus between Plaintiff’'s FMuAlifying leave and her subsequent

termination.(ECF No. 59, p. 18).

Applying employment discrimination principles, it is under “narrow circumstances’tbat t
proximity in time betweeproteced activity and the adverse employment action is sufficoerits

own, to establish the requisite causal connection. Gladysiewski v. Allegheny EB88jy. App'x 721,

724 (3d Cir. 2010jinternal quotations omitted)Where temporal proximity is not so close as to be

unduly suggestive, the appropriate test is timing plus other evidence.” Watson v. Rozun3d8847F

424 (3d Cir. 2016) (internal quotations omitted). This “other evidence” could be any daotials
evidence that bolsters the suggestion of retaliatory animus, including ongoiggrasita, or evidence

that an employer gave inconsistent reasons for termin&i#orell v. Planters Lifesavers C@06 F.3d

271, 280-281 (3d Cir. 200Q)Itimately, the cott must consider “how proximate the events actually
were, and the context in which the issue came before” the thuat.279. Rare though it may be, this
Court finds thagiven the facts of this casemporal proximity is a sufficient basis for a findiof

causalityhere

The facts of record, provided above, establish the followfogiker, Plaintiff's immediate
supervisor, received notice of Plaintiff's intention to take what, concededly, wouldbaae=MLA-
qgualifyingleave in early February of 2014; discussions about Plaintiff's termination begaron as
two weeks thereafteandPlaintiff wasultimatelyterminated one month after requesting leave for her
third surgery, and less than three weeks before Plaintiff's requested leasehadsled to begifThis
Court is satisfied that in this case, the timing of Defendant’s decision to terrRiaateff in
relationship to Plaintiff's exercise of her rights under the FMLA is sefficio create an inference of

retaliatory animus.
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This inference istrengthened when the Court considers the temporal proximity in conjunction
with other circumstantial evidena@e the record. On at least three occasions, Plaintiff's former
supervisowspecifically reference®laintiff's FMLA -qualifying leaveand its effect on Plaintiff's
performanceln the email dated April 25, 2018damscommented on the “huge chunks of time”
Plaintiff spent out of the office — reportedly for doctor’s appointments and phifsecapy — and its
impact on Plaintiff’'s availability for team meetings. The corrective actiongdamnistered to Plaintiff
on April 25, 2013alsoexplicitly referenced Plaintiff's absences as effecting Plaintiff's work
performanceln an email dated April 26, 2013, Adams sent Gill a calendar grid reflecting all of
Plaintiff's absences and the reasons given therefor, for the expmsse of alerting Gill to themount
of time Plaintiff spenbut of the office Moreover,Plaintiff was replaced by an employee who had never
requested or taken FMLAualifying leave These factswhen taken togethesrguably suggest a
concern among Defendant’s managerial sthtfutPlaintiff's exercise of her rights undEMLA to take
qualifying leave Thus, whether through temporal proximity alone or “timing-plus,” this Court is

satisfied that Plaintiff is able to establish a prilaee case of retaliation.

B. Showing of Pretext

Having found an adequate showing of prima facie retaliation, the burden shiftetolBetf to
articulate a lawfuteasorfor Plaintiff’s terminationlUnder the burden-shifting framework of

McDonnell Douglas, Defendant must only articulate, not prove, a legitimate arrétabatory reason

for Plaintiff's discharge. McDonnell Douglas, 411 U.S. at 803. Defendant undoubtedifests

burden. As set forth in the factual background section above, Plaintiff received numaroungsvand
experienced increasing levels of discipline for her deficient perform&eg®nd issues with Plaintiff's
actual work product, Defendangtailsnumerous incidences of insubordination and hostility toward
QVC staff and clients alike. Termination for poor work performance and continuous @maploy

infractions is legitimate and nafiscriminatory Ross, 755 F.3d at 194s such, Defendant satisfies its
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burden of production under McDonnell Douglasd Plaintiff is tasked with demonstrating that

Defendant’s proffered reason for Plaintiftesmination is pretext faactionable retaliatiorRlaintiff can
demonstrate pretext by presenting evidence that would allow thiefdet to either disbelieve
Defendant’s artickated reason for Plaintiff’'s termination or believe retaliatory animus was hkety

than not the real reason for Plaintiff's discharge. Jones v. Sch. Dist. of Philadelphid3d 98%; 413

(3d Cir. 1999).

Thefollowing factsare referenced in tHeackground section above. On January 16, 2014, Gill
sent other members of Defendant’s executive staff a Talent Profile in whichifPivas rated a three
for her performance during the 2013 calendar year, and was designated @édolimer.” The next
day, a calibration meeting was held and QVC supervisors discussed the peréooiiduetrrespective
subordinates, includinglaintiff. Adams — who previously expressed concern about the time Plaintiff
spent out of the office on protected leawsas present at the January 2014 calibration meatidg
participated thereirf-ollowing the meetinyoelker prepared and administered Plaintiff's 2013
performance evaluation, in which Plaintiff was ratéd/@and designated a “low performer with
potential.” The parties disagree on the reason fodifference inratings, but wuth this evidence,

Plaintiff adducesufficient fad¢s from which a reasonable fact-finder could question the legitimacy of
Plaintiff' s lastperformance evaluatio his evidencereats a genuine issue of fact as to the treason

for Plaintiff's termination

It is notlost upon this Court that what Plaintiff alleges is, in essence, a large soaferacy by
QVC employees of all departments to lie about incidences of insubordination and sipnaiéesn and
conjure up reasorts find Plaintiff's performance deficienor Plaintiff's retaliation claim to be true, it
would necessarily mean that Defendant’s executive staff all colluded te R&mtiffand
surreptitiouslyforce her terminatiorBut ultimately,this Court is not faced with the question of whether

it would find Plaintiff's evidence of pretext convincing. On summary judgment, the Gmstt cosider
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whether a reasonable fdatder, reviewing the facts of recd, could find Defendant’s proffered non-

retaliatory reason for Plaintiff's termination “unworthy of credendeuentes v. Perksie, 32 F.3d 759,
765 (3d Cir. 1994). This Court holds thateasonable fadinder could so fingespecially where
Plaintiff's termination was based in large part on subjective assessments of her work product and
behavior. “Where termination decisions rely on subjective evaluations, cardfdismd possible
impermissible motivations is warranted because such evaluations are p#ytisukareptiblgto] abuse

and more likely to mask pretext.” Liu v. Amway Corp., 347 F.3d 1125, 1136 (9th Cir. 2003)(citing

Weldon v. Kraft, Inc., 896 F.2d 793, 798 (3d Cir. 1990)).

Plaintiff is able to establish a prima facie case of unlawful retaliation and esidufficient
evidence for a reasonable fact finder to conclude that retaliatory animusiedtPlaintiff's
termination.Defendant istherefore, not entitled to judgmead a matter of law with respect to

Plaintiff's claim of unlawful retaliation in violatio8 2615 of the FMLA.

I, Discrimination under the Americanswith Disabilities Act (Count |11)

The ADA provides that: No covered entity shall discriminate against a qualified individual with
a disability because of the disability of such individual in regard to job applicatioaduas, the
hiring, advancement, or discharge of employees, employee compensationnjoly,teaid other terms,
conditions, and privilegeof employment.42 U.S.C. § 12112(a)Under the ADA, d&qualified
individual with a disability” is defined as a person “with a disability who, wittvithout reasonable
accommodation, can perform the essential functions of the employment position bhatstidual
holds or desires.” 42 U.S.C. § 12111(8) plaintiff makes a prima facie showing of discrimination in
violation of the ADA where he or she can demonstrate: “(1) he or she is disabledthatimeaning of
the ADA; (2) he or she is otherwise qualified to perform the essential functiams pdsition, with or

without reasonable accommodations by the employer; and (3) he or she hasl suffadverse
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employment action as a result of discrimination. Mfiis v. Philadelphia Hougwth. Police Dept, 380

F.3d 751, 761 (3d Cir. 2004) (internal quotations omitted).

In Count Il of the Amended Complaint, Plaintiff alleges that Defendantgatba a pattern of
discrimination on the basis of Plaintiff's known disabildyhichculminated in Plaintiff's unlawful
termination.(ECF No. 2, § 40)Plaintiff's ADA discriminationclaim is premised on two theories of
liability. First Plaintiff argues that Defendant discriminated against Plaintiffiolation of the ADAby
failing to provide Plaintiff with reasonable accommodations for her disability. (ECF No. 63, p. 57).
Second, Plaintiff argues that Defendant terminated Plaintiff's employieeatise of hémown
physicaldisability. (ECF No. 63, p. 9). For the reasons that follow, @ourt will grant summary
judgment in favor of Defendatd the extent that Plaintiff allegedalure to accommodate and deny

summary judgment to the extent that Plaintiff alleges unlawful termination on the bdsialolity.

A. Failure to Accommodate

To the extent that Plaintiff's ADA discrimination claim is based on a failure to accoatenod
theory of liability, summary judgment is granted in favor of Defendant. In theedsé undue
hardship,'the ADA specifically provides that an emplaydiscriminates against a qualified individual
with a disability when the ephtoyer does not make reasonable accommodations to the known physical
or mental limitatios of the individual...."Williams, 380 F.3d at 761IT'he requirement that an employer
“reasonably accommodate” a qualified individual with a disability includesiarezgent that the
employer engagm reasonable efforts to assist the employee and to commateinvith the employee
about his or her need for accommodatidnPlaintiff argues that Defendant is liable for failure to
accommodate under the ADA because Defendahnhot reasonably or meaningfully engage in this

interactive process of ascertaining Plaintiff's need for accommod@iQi No. 63, p. 57).
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“An employee can demonstrate that an employer breached its duty to provide
reasonablaccommodationbecause it failed to engage in good faith in the ioter@a process by
showing thatl) the employer knew about the employee's disability; 2) the employee
requestecaiccommodationsr assistance for his or her disability; 3) the employer did not make a good
faith effort to assist the employee in seekiitgommodationsand 4) the employee could have been

reasonablyaccommodatedut for the employer's lack of good faitiColwell v. Rite Aid Corp., 602

F.3d 495, 504 (3d Cir. 2010). Based on the facts of reBtahtiff cannot make a prima facie showing

of ADA discrimination on the basis of failure to accommodate.

A reasonable accommodati@many chage in the work environment ar the waywork is
customarily done that enables an individual with a disability to ezgoyal employment opportunities.
29 C.F.R. § 1630.2(o).he ADA specifically references “patitne or modified work scheduleg’ an
example of a reasable accommodatiod?2 U.S.C. 12111(9)(BWhile there is no evidence in the
record that Defendaixplicitly inquired about Plaintiff's condition or held meetings to address
Plaintiff’'s need for accommodation, it is clear that Defendant considacedmproved each of
Plaintiff's request for schedule modificatioand leaveBy Plaintiff's own admission, Defendant
granted eacbf Plaintiff's requestfor leave and permitted Plaintiff to corteework early on days when
Plaintiff neededime off for physical therapwand doctor’s appointments. Nothing in the record suggests
that Plaintiff requested aequiredany accommodation beyond that which Defendant provided. In fact,
Plaintiff admits that she was able to perform the essential functions of hargolghout her entire

tenure as Defendant’'s employ@EeCF No. 59-2, § 73-74).

Even the case upon which Piaif primarily relies lends itself to a finding for Defendant in this

context.SeeTaylor v. Phoenixville Sch. Dist., 184 F.2d 296, 317 (3d Cir. 19%nployers can show

their good faith in a number of ways, such as taking steps like the followingwitie¢hhe employee

who requests an accommodation, request information about the condition and what limkations t
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employee has, ask the employee what he or she specifically wants, showgsoaidaving considered
employee's request, and offer and discuss available alternatives whequbst is too burdensomg.”
Defendant undoubtedly showed signs of having considered Plaintiff’'s requests,saict,d3laintiff
cannot show that Defendant acted in bad fastht relates to Defendantbligation to provide
reasonable accommodations Riaintiff's disability. Summary judgment is granted in favor of

Defendant as it relates to this theory of liability.

B. Termination on the Basis of Disability

To the extent that Plaintiff's ADA discrimination claim is based on the theory that Hlaiatf

terminated because of her physical disability, summary judgment is d€hedlcDonnell Douglas

burdenshifting framework is applied to ADA cases that -atie the instant case based on

circumstantial evidenc®arker v. Verizon Pa., Inc., 309 F. App’x 551, 555 (3d Cir. 2009). As described

in the preceding section, under this scheme, Plaintiff bears the initial burdgaldfshing a prima

facie case of discriminatiotd. (quaing McDonnell Douglas, 411 U.S. at 802). Once Plaintiff makes a

prima facie showing of discrimination, the burden then shifts to Defendartidolate a legitimate,
non-discriminatory reason for the adverse employment a¢tioAnd if Defendant meets said burden,

Plaintiff must demonstrate that Defendant’s articulated reason is pretexitd@rful discriminationld.

As described abovep establish a prima facie case of ADA discrimination, a plaintiff must
demonstrate: (1) he or she is disabled within the meaning of the ADA,; (2) he oo#hervgise
gualified to perform the essential functions of the position, with or without reasomatmmodations
by the employer; and (3) he or she has suffered an adverse employmenaseticesult of
discrimination.Williams, 380 F.3d at 76{internal quotations omittedRefendant does not challenge
the sufficiency of the evidence to establish the first and second prongs of thégmigngtandard.
Defendant ingad focuses its argument Blaintiff's ability to demonstrate her termination was based

on her disability, rather than her documented history of deficient performanceN&GB, p. 2R As
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with Plaintiff's FMLA retaliation claimand for all the same reasons stated abine Court is satigeed
that there is sufficient evidente establish a prima facie showing of discrimination on the basis of
disability. Plaintiff was terminated within a month of héird request for leave and less than three
weeks before Plaintiff was scheduled to ugdehesurgerynecessitated biyer disability Plaintiff's
former supervisomade repeatedisapprovingeference tahe time Plaintiff spent out of the office,
most ofwhich was reportedly necessary to manage Plaingftisritisrelated painAnd Plaintiff was
replaced by an employee with no known disabillttyis, taken altogethegufficesto establista prima

facie casef discriminationin violation of the ADA.

The Court is similarly satisfied that Plaintiff has adduced sufficient evedgoan which a
reasonable fadinder could disbelieve Defendant’s articulated reason for Plaintgffiaination—poor
work performance — or find th&aintiff’'s termination was more likely than not motivated by
discriminatory animusAs explained in the FMLA retaliation section above, the Court faaise
support in the record for Plaintiff's allegation that Defendant manipulateatifla annual performance
evaluations to justify its termination decisioBecause Plaintiff makes a prima facie showihg o
discrimination and adduces sufficient evidence to cast doubt on Defendant’s tadica&son for
Plaintiff's termination, thisCourt finds that summary judgmestinappropriate here. Defendant’s
Motion is denied as it relates to Plaintiff's claim for ADA discriminatibat only insofar as Plaintiff

allegestermination on the basis of disability

V. Liguidated Damages

Plaintiff seeks summary judgment on the issue of liquitldtanagesesulting from Defendant’s
FMLA violations. Having found that Plaintiff is not entitled to judgment as a matter of law on either of
her FMLA claims, this Courfinds that summary judgment would be inappropriate as to the remedy
sought. Plaintiff's Motion is denieb the extent that it seeksmmaryjudgment on the issue of

damages.
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CONCLUSION

For all of the foregoing reasons, Plaintiff’'s Partial Motion for Summaaghent is denied in
its entirety and Defendant’s Motion for Summary Judgment is granted innpladieaied in part.
Summary idgment is granted in favor ofefiendanbn Plaintiff's FMLA interference claim onlio the
extent that Plaintiff's claim is premised on Defendant’s alleged violations &N\ notice and
designation requireens, or onDefendant’salleged failure to adjuftlaintiff’s workload and
performance goalSummary judgment is also grantedawor of Defendant on Plaintiff's ADA
discrimination claimputonly to the extent that Plaintiff's claim is premised on an alleged failure to

reasonably accommodate Plaintiff's physical disability.
A corresponding Order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il

C. Darnell Jones, II J.
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