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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FREDERICK MUTUAL INSURANCE CO. : CIVIL ACTION
V. ) NO. 15-2285
SUHROB AHATOV, et al

MEMORANDUM OPINION

DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATEJUDGE April 4, 2017

l. INTRODUCTION

Plaintiff Frederick Mutual Insurance Company (“Plaintiff’ offrédericK) brings this
action' against Suhrob Ahatov (“Ahatov”), Dilnuza Kabildjanova (“Kabildjanova”), Kieran Cole
Construction, Inc(“Kieran”), J. Tull Mechanica“Tull") , Concept Development Group, Inc.
(“Concept”), AAA Brothers(*AAA”) , Metro Impact, Inc.(“Metro”), and Michael Dubinsky
(“Dubinsky”) (collectively, “Defendants”), seeking a declaratory judgmentRnadlerickhas no

duty to defend or indemnify Concept Dubinsky orany other person/entity with respect to the

! The Court consolidated Case No. 2c1602234 with the current case, Case No. 212285,

in response to a motion filed Byederick (Doc. No. 33.) In the earlier case, Case No. 2\t5-
2285, Frederick brought a claim against AAA, Ahatov, Kabildjanova, Concept, Dubinsky, Tul
Kieran, and Metro, specifically seeking a declaratory judgment that idddty to defend or
indemnify Concept under the Frederidsirance policyn the underlying tort actiorfseeDoc.

No. 1. On December 18, 2015, Frederick filed aibtoto Dismiss Dubinsky as it was unable to
successfully serve hingeeDoc. No. 17. The motion was granted on March 21, 2016. Doc. No.
24. However, on January 15, 2016, Dubinsky’s counsel appeared in the underhaatjon by
tendering his defense antdemnification. SeeDoc. No. 3, 16-02234. Frederick claimed that it
requested Dubinsky appear in the declaratory judgment action twice affgoititisbut

Dubinsky never respondedld() As such, Frederick filed a new declaratory judgment action,
CaseNo. 2:16€ev-02234, specifically addressing Dubinsky’s request for cove@egboc. No.

1, CaseNo. 2:16ev-02234. Counsel has appeared and has presented his opposition to
Frederick’'s motionSeeDoc. No. 67. The two cases were consolidated on Frederick’s motion on
May 17, 2016. Doc. No. 33The relief sought here applies to both cases.

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2015cv02285/503951/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2015cv02285/503951/76/
https://dockets.justia.com/

claims asserted by Ahatov and Kabildjanova in the underlying tort claim &ction.

Presently before the Court is Plaintiffs Motion for Summary Judgment {IBL.”)
(Doc. No.59) and accompanying Memorandum of Law in Support of Plaintiffs Motion for
Summary Judgment (“Pl. Br.”) (Doc. No. 60); substantive respongbsaccompanying briefs
of Defendand Dubinsky (“Dubinsky’s Br’) (Doc. No. 67) and Ahatov and Kabildjanova
(“Ahatov Br.”) (Doc. No. 68);and Fredericls reply (“Pl. Reply”) (Doc. No. 69). Defendant
AAA has filed a norsubstantive response stating thatoesnot oppose the relief requested by

Frederick (Doc. No. 66.) DefendankieranandConcept have not respondéd.

% The underlying action refers to the state tort personal injury claims brougthtagv and
Kabildjanova against Concept, Dubinsky, and others in the Philadelphia Court of Common
PleasSee infraSection II.A.

3 Both Kieran and Concept were served but failed to retain counsel to offer any oppositi
Kieran was served on May 15, 208BeeDoc. No. 6. A default judgment was entered on July

30, 2015 against it for a failure to file a timely responsive plea@iegDoc. No. 10 and
accompaning default entry.

We expand briefly with respect to Concept as the relief sought has morecaignifi
implicationsfor Concept given its status as the named insured under the Frederick Policy. The
Supreme Court of therited States has confirmed tlplt has been the law for the better part
of two centuries . . . that a corporation may appear in federal courts only through licensed
counsel."Rowland v. California Men’s Colon$06 U.S. 194, 202 (1993). The recozdeals
that Concept has not obtained counsel to appear in this case.

We note that Concept’s principal (Michael Friedman) was properly served on Navembe
6, 2015.SeeDoc. No. 15. Concept failed to file a timely response or pleading leaving tederi
to file a Motion for Entry of Default Against Defendant ConcepéeDoc. No. 18. The record
next shows a letter from Friedman to the Court, docketed on March 9, 2016, explaining that he
was only recently informed about the case (ffenr@dericks counsel) and requested time to
obtain counselSeeDoc. No. 20. On that same day, the Court deRredericks motion and
instructed Concept to notify the Court within 20 days of that order “that counsel has been
retained to represent [the] corporation.” Doc. No. 21. On April 25, Friedman sent #olétier
Court explaining that he was unable to retain representation “due to [heshekgrlimited
financial resources.” Doc. No. 28. On May 4, 2016, the Court sent a letter to Friedman
providing:

Please be advised that | am unable to give you any advice or
guidance concerning this case. | will tell you that you have been
properly served, therefore, Concept Development Group, Inc. is a
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Upon consideration of the materials presented and the extensive oral argurdesm hel
March 17, 2017, and for the reasons set out within this memoramdrignant Plaintiff’'s motion
for summary judgment.
. FACTUAL AND PROCEDURAL HISTORY

We set outherethe relevant proceedings leading up to the current litigathMe start
with a brief discussion ahe pending state action in the Philadelphia Court of Common Pleas;
we then move to considéne worker’'s compensation proceedramd end witha discussion of
theparticulars of this motion.

A. Philadelphia Court of Common Pleas Case

The present action seeking declaratory judgmerirectly related to a pending state
court action in the Philadelphia Court of Common Pleakatov et al v. Kieran Cole
Construction Inc., et alCase No. 140900267 (Pa. Com. Rhgreinafter, the “PhilaSuit”).
There Ahatov and KabildjanovgAhatov’s wife) assert tortclaims arising out of a work site
injury on February 12, 2018uffered by Ahatov at a construction site located at 2301 Montrose
Street, Philadelphia, Pennsylvanihila. Suit Compl. at 1 9, 14.

On January 13, 2013, Dubinskgd purchasethe property fran Metro.(Dubinsky Br. at

party to, and will be bound by the results in the case before me.
Because Concept Development is a corporation, you cannot
proceed in this case without the representation of an attorney. Your
interests would be best served by retaining legal counsel.

Doc. No. 29. Despite the notice, Concept failed to retain counsel. We conclude that urder thes
circumstances and when supported by the proper authostieBdd. R. Civ. Pro. 56(e)jhe
Courtmayenter summary judgment againshite cannot allow Conceptdaimed“lack of
resourcesto preclude Frederick from having its motion consideB8yoc Labs LLC v. Fusion
Manufacturing 2014 WL 2601907, at *4 (D.N.J. June 11, 20Hynn v. Thibodeaux Masonry,

Inc., 311 F.Supp.2d 30, 37 (D.D.C. 2004)e add that here, the critical question of whether
Frederick has a duty to defend and/or indemnify Concept was fully briefed and bygued

counsel for Ahatov and Dubinsky.



2.) Dubinskythenhired Conceptasthe general contractéo manage the construction of a house
on the propertySeeDoc. No. 59-5P1.’s Exh. E,Building Agreement Between the Owners and
the Contractor on Fee Plus Cost of Labor and Matefi8lgilder's Agreement). While the
Builder's Agreemenstates that the matters were agreed uodanuary b, 2013, the document
was not executed until August 7, 201R1.X In any event, Concegiromptly began workafter
January 15. By early February, Concept hifedl, Ahatov's employer as the HVAC
contractorPhila. Suit Compl. at 1 4, 110n February 12, 2013\hatov suffered a fall through
an “unguardechole” on the first floorto the concrete basement flpsustainingseriousinjuries
(Id. at§ 14.) On September 1, 2014fter retaining counsel, Ahatov and Kabildjanduad the
underlyingstate actiomamingKieran, Tull, ConceptAAA, Metro, Dubinsky, and John Doe-A
J and John Doe CorporationsJAfor (1) a failure to carry adequate workers’ compensation
insurance, (2) negligenceat the construction worksite, and (3) loss of consortium by
Kabildjanova. [d. at 112-8, Count I, Count Il, and Count Ill.)Ne understand this case to be
awaiting trial.

B. Worker's Compensation Benefits Proceeding

On January 8, 2014, Ahatov filed a petition for worker's compensation beassesting
that Concept was his employer at the time of dbeident SeeDoc. No. 59-2,Pl.’s Exh. B,
Claim Petition for Benefits from Uninsured Employer and the Uninsured BersldGuaranty
Fund (“W.C. @aim”). The matter was heard and on August 25, 201fnah decision was
rendered, holdinghat Concept wasAhatov’s “statutory employérat the time of theaccident
and thatConceptwasthereforeobligated to pay Ahatov’'s worker’'s compensation benefits if Tull
did not. SeeDoc. No0.59-3, Pl.’'s Exh. C,Worker's Compensation Decision Rende&d/.C.

Decision”). As neither Concept nor Tull carried worker’'s compensation insurance on the date of



theinjury, the Uninsured Employers Guaranty Funetamesecondarily liable.ld. at 1 1314.)
The decisiorwas not appealed

C. Current Litigation

At the time of the incident, Concept and only Concept was the named insutkd on
Cortractas Special Policyssued byFrederick SeeDoc. No. 59-4,Pl.’s Exh. D, Contractors
Special Policy(“Policy’). The Policy was purchased far‘one-shot” constructiomproject and
was issued for one year with an inception datdasfuary 9, 2013.SeeDoc. No. 67-4, Def.
Dubinsky’'s Exh. B, Builders Risk Coverage DeclanagidJpon the filing of the underlyingtate
action, Concept tendered its defense and indemnigyederick Frederickaccepted the tender
with a Reservation of RightsSeeDoc. No.60. Dubinsky also tendered terederick but
Frederickrejected the terat assertinghatit had no duty to defend amdemnify. SeeDoc. No.
3, Pl’s Exh. A, Case No. 2:46-02234. Frederick now seeks an affirmatidoy way of
declaratory judgment filed on April 27, 2018eeDoc. No. 1. Specifically, Fredericlseeksthe
entry of an order declaring that it has “no duty or obligation to defend [or indemnifghQeaft
Concepfor Defendant Dubinsky] and/or any other person or entity under theyRatit respect
to claims asserted by Defaamits Ahatov and Kabildjanova in th@derlying action."Doc. No.
1; Doc. No. 1, Case No. 2:102234.
1. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if there is no genuine issue of material datthan
moving party is entitled to jiginent as a matter of laivFed. R. Civ. P. 56(c). An issue is
“genuine” if the evidence is such that, if accepted, “a reasonable jury could aetardict for
the nommoving party.” Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986). A factual

dispute is “material” if it might affect the outcome of the case under governinglthyv.



Under Pennsylvania law, the interpretation of an insurance contract is @quésaw
for the court to decideReliance Ins. Co. v. MoessnéP1 F.3d 895, 900 (3d Cir.1997). “Thus,
on a summary judgment motion a court can determine, as a matter of law, wheéieria cl
within a policy's coverage or is barred by an exclusigerticalnet, Inc. v. U.S. Specialty Ins.
Co, 492 F. Supp. 2d 452, 456 (E.D. Pa. 20@it)ng Butterfield v. Giuntoli448 Pa.Super. 1,

670 A.2d 646, 651 (1995)). Courtsthese casdsterpret coverage clauses broadly “to afford
the greatest possible protection te thsured” and interprgilicy exceptions narrowly against
the insurerWestport Ins. Corp. v. Baye284 F.3d 489, 498 n. 7 (3d Cir.2008u6ting
Eichelberger v. Warne290 Pa.Super. 269, 434 A.2d 747, 750 (1981)).

With respect to nomovants who fail to respond to a motion for summary judgment,
Federal Rule of Civil Procedure 56(e) explains that the court may: “(1)agiv@portunity to
properly support or address the fg@f} consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supporting materalgncluding the facts
considered undisputed- show that the movant is entitled to it;(@d) issue any other appropriate
order’ The 2010 Advisory Committee Notes to duision (e) states that:

[SJummaryjudgment cannot be granted by default even if there is
a complete failure to respond to the motion, much less when an
attempted response fails to comply with Rule 56(c) requirements.
Nor should it be denied by default even if the movant completely
fails to reply to a nonmovant’s response. Before deciding on other
possible action, subdivision (e)(1) recognizes that the court may
afford an opportunity to properly support or address the fact. In

many circumstances this oppumity will be the court’s preferred
first step.

The Declaratory Judgments Act may be invoked by parties to an insurancestcantra
interpret their obligations undéine contractGeneral Accident Ins. Co. v. AlleB47 Pa. 693,
692 A.2d 1089, 1095 (1997). “[The] first step in a declaratory judgment action concerning

insurance coverage is to determine the scope of the policy's coverage. Adtenimiag the
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scope of coverage, the court must examine the complaint in the underlying actionteoragcer
it triggers coverage.(ld.) (internal citations omitted). In the context of this declaratory
judgment action, Frederiakustconvince the Court that itsontractualcoverage precludase
defense and indemnity of Concept and Dubirfsky.
IV.  DISCUSSION

Frederick makes two principal argumentsFirst, it assertsthat the following three
exclusions in the dlicy betweenFrederickand Concept batoverage for Concept: (Exclusion
11, which bars coverage for bodily injury of an employee that occurs in the course of
employment (2) exclusion12 which barscoverage for bodily injury that should be covered
under workers’ compensation insuranead (3) the crosdiability exclusion. (Pl. Br. at9.)
Secondjt asserts thaDubinsky is also not owed coverage underRhederickPolicy asit is not
an insured, arfadditional insured”, oran insuredunder the Contractual Liability Coverage
provision.

A. The Policy

In this section we set out tlrelevantprovisions that fit within he Policy, which the
parties agree was in full force and effect on February 12, 2013 when Ahatov suftefalll h
We have reviewed theokcy as it pertains to Frederick’s obligations to Concept, its named

insured, and also to Dubinsky who claimsverage As applicable here, we pay particular

* With respect to Concept, we note that it failed to obtain counsel and respond to the summary
judgment motion in a timely manner. In accordance with Rule 56(e)(1), the Coudeqatovi
additional time for Concept to show cause as to whether Frederick’s masumapposed and
whether Frederick was entitled to the relief requesgzbDoc. No. 61. As Concept failed again

to appear in this case through counsel and to respond to the summary judgment motion, the
Court holds the discretion togfant summary jdgment if the motion and supporting materials

— including the facts considered undisputedshew that the movant is entitled td ed. R.

Civ. Pro. 56. For the reasons discussed in this Memorandum Qpieayrant Frederick

motion. In so doing, we take into account the robust opposition presented by Ahtiteparty

who has the most significant interest in seeing Fnatlericks motion is denied.
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attention to those “Commercial Liability Coverage Section[s]” for “Bodily Injury
Liability/Property Damage Liability” and “Personal Injury/Advertigimnjury Liability.” The
“Bodily Injury Liability/Property Damage Liability” coverag@rovides a commitment by
Frederick to “pay all sums which an ‘insured’ becomes legally obligated to pdgraages’ due
to ‘bodily injury’ or ‘property damage’ to which this policy applies.” Doc. No-45®1.’s Exh.
D, Policy, at 13. Under the'Personal Injury/Advertising Injury Liability'coverageFrederick
commits to “pay all sums which an ‘insured’ becomes legally obligated tagidgmages’ due
to ‘personal injury’ or ‘advertising injury’ to which this insurance leggg” (Id. at 14.) In its
definitions sectionthe Policy sets out clearly the differences between bodily injury, personal
injury, and advertising injury. It defines bodily injury as “bodily harm, sicknessdisease
sustained by a person and includequired care and loss of servicedd. at 9.) It defines
personal injury as “injury (other than ‘bodily injury’, ‘property damage’advertising injury’)
arising out of one or more da few] offense§]” including “oral or written publication of
mateiall[,]” “false arrest, detention, or imprisonnigitand “malicious prosecution(ld. at11.)
Advertising injury is defined as “injury (other than ‘bodily injury’, ‘property damage
‘personal injury’) arising out of one or more [af few] offenses|,] including “oral or written
publication of materidl]” “misappropriation of advertising ideas or style of doing budijjéss
and “infringement of copyright, title, slogan, trademark, or trade naftee.at 9) It is clear
from an examinationof thesePolicy provisions that the circumstance here is neither personal
injury nor advertising injury, butatherbodily injury.

Returning to the bodily injury liability coveragg@ayment for this kind ofnjury is
excluded‘if it occurs[to an “emplgee’] in the course of employment by thasured”. (d. at

19.) ThePolicy goes on to articulate that benefits are not availedslany consequential injury



to a spouse chninjured employee(ld.) The exclusion continues to articulate thatapplies
where the'insured’ is liable eitheras an employer or in any other capacityr there is an
obligation to fully or partially reimburse the third party falamagesarising out of[a bodily
injury occurrencg” (Id.) Similarly, the exclusionprovidesthat Frederick does not pay for
bodily injury where theé'benefis are provided orarerequired to be providethy the‘insured’
under workers’ compensation, disability benefits, occupational diseasemployment
compensation, olike law.” (Id.) (emphasis added). Frederick also notes the -tiadsfty
exclusion in thePolicy that precludes coverage for bodily injutg an insured(ld. at 3.) We
accept that Concept, as argued by Ahatov, believes that these exclusions do not apfilg. F
rea®ns we have set owtithin, we do not agree with Ahaotv on this point as we find the
language of th@olicyto bestraightforward, clear, unambiguous, amorceable as written.

Next, the relevant provisionsaised byDubinsky who is seekingcoverage are the
“Additional Insured Owners, Lessees, or Contractors (Automatic Status)”sposj the
“Contractual Liability” provisions, and the “Exclusions That Apply to Bodilyuhgj Property
Damage, Personal Injury, and/or Advertisingitg.” The “Additional Insured Owners, Lessees,
or Contractors (Automatic Status)” coverage provides that an additional insured adgeoketo
the insured’sPolicy when the insured and a person or organization have agreed in a “written
contract or agreeemt that such person or organization be added to [its] policy as an additional
insured.” (Id. at 4) The “Contractual Liability” coverage is offered as supplemental cogerag
and commits Frederick to pay for bodily injury liability assumed in a contracigorement
“under which [the insured] assume[s] tort liability to pay ‘damages’ becausedify injury’ . .

. Tort liability means a liability that would be imposed by law in the absence afantsact or

agreement.”(ld. at 14.) However, this grant of coverage is an exception to Rbkcys



contractual liability exclusion, which provides that dleack is not committed to paying for
bodily injury liability “which is assumed by the ‘insured’ under a contracihaagreement.{ld.
at 17) Under thePolicy, this exclusion does not apply to situations “covered under Contractual
Liability Coverag€|the supplemental coverage], provided that the ‘bodily injury’ . . . occurs after
the effective date of the contract or agreemdid.) We accept that Dubinsky believsathe
is owed coverage under these provisions. Howewerthe reasons we have seit below, we
find that thePolicy does not include coverage for Dubinsky.

B. Whether Coverage Is Owed to Concept Under Theolicy

In this section, we analyze whether the Frederick Policy provides cover&pntept
We begin by setting out Frederick’'sgaments for why coverage is not owed Goncept,
examineAhatov’'s defenses, and provide our analysis of the is¥de. ultimately find that
Concept is not covered under the Policy.

1. Frederick’s Position

Frederickargues thatoverage is not available under tRelicy for the benefit of an
employee here Ahatov, where thBolicy “clearly and unambiguously bar[gjoverage from
applying where the insured is the employer of the plaintiff and/or if the insuasdeguired to
provide worker's compensation benefits to the plaintiff by law.” (Pl. Br. at Brederick
specificallypoints to exclusion 11, exclusidi?, and the cros$iability exclusion of thePolicy.
Exclusions 11 and 12 provide in relevant part:

11. “We” do not payor:

a. “bodily injury” or “personal injury” to an “employee” of the “insured” if it
occurs in the course of employment by the “insured”, or

b. “consequential injury to a spouse, child, parent, brother, or sister of such
injured “employee”
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This applies were the “insured” is liable either as an employer or in any other capacity;
or there is an obligation to fully or partially reimburse a third party fonfaiges” arising
out of paragraph 11.a. or 11.b. above.

This exclusion does not apply to liabilitysasned by the “insured” under a contract
covered under Contractual Liability Coverage.

12. “We” do not pay for “bodily injury” . . . if benefits are provided or are required to
be provided by the “insured” under a workers’ compensation, disability benefits
or occupational disease, unemployment compensation, or like law.
Doc. No. 594, Pl.’s Exh. D,Policy, at 19. Frederickcontends that Pennsylvania courts have
recognized such exclusion clauses as valid, enforceable, and unambiguous. @I.9Br.
Frederickpoints tolnman v. Nationwide Mutual Insurance Compa6g1 A.2d 329 (1994)a
case in whichan employee was injured during the course of her employmantannot only
addressedhe circumsinces where the claimant had the benefit of workers’ compensation but
also made clear that coverage was excluded where the empluyeid have had workers’
compensation benefits but did ndtd.) The employeeargued that her employer and the
employer’'s general liability insurer were liable in the context of a{péndy claim, where the
employer failed to provide workers’ compensation insurafice) Frederick notesthat the
insurerin Inman successfully assertgablicy exclusiors similar to the onesiereas a complete
bar to coverage for the thughrty claim. (Pl. Br. at 10citing Inman 641 A.2d329.) Inman
held

To find otherwise would encourage employers to ignore their

obligation to obtain workerstompensation insurance and rely on

their general liability policy . . . . Such a result would create an

imbalance in procurement of insurance and compound confusion and

enforceability of the comprehensive basic social policy enunciated

by the [Workers’ Cmpensation] Act.

Inman 641 A.2dat 331° Frederickfurther argues that exclusion 12 has similarly bagmeldby

® Plaintiff citesto additional cases that resulted in the same conclB&m).e.g State Auto.
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Pennsylvania courtdue to the circumstance that benefits were “required to be providSee,
e.g, State Auto Mutual Insuranee Christie, 802 A.2d 625, 626-28 (Pa. Super. 2002).
Frederickasserts thabecause€Concept vas Ahatov’'s statutory employer, ivasobligated
pursuant to the Pennsylvaniorkers Compensation Act to provide work&rcompensation
benefits to Ahatov. (PI. Br. at 11.Frederickpoints to the Vdrkers’ Compensation utgées
decision issued on August 26, 2015, holding that Concept was “legally obligated pursuant to the
Pennsylvania’s Worker's Compensation Act to pay benefits to the Claimartig astatutory
empoyer of the Claimant® (PI. Br. at 12.)Frederickargues that because no appeal was filed, the
decision by the udge is final and that “[a]djudications by worker's compensation Judges in
Pennsylvania are afforded collateral estoppsljudicataeffect, barring relitigation of the issues
decided in the worker's compensation forum by those same parties in a ldtecton.” (d.;

citing Grant v. GAF Corp.608 A.2d 1047, 1055 (1992)As such, Plaintiff argues that collateral

Mut. Ins. Co. v. ChristiegB02 A.2d 625, 626-28 (Pa. Super. 2003utilus Ins. Co. v. Gardner
2005 WL 66435&t **5-8 (E.D. Pa. March 21, 2005 cottsdale Ins. Co. v. City of East@79
Fed. Appx. 139, 145 (3d Cir. 2010).

® The didge’s decision found Concept to be a “statutory employer” under Section 302(b) of the
Workers’ Compensation AcséeDoc. No. 593, Pl.s Exh. CW.C. Decisionat 20), which
provides:

Any employer who permits the entry upon premises occupied by
him or under his controbdf a laborer or an assistant hired by an
employge] or contractor, for the performance upsurch premises

of a part of such employer’s regular business entrusted to that
employee orcontracor, shall be liable for the payment of
compensatn to such laborer or assistant unless such hiring
employge] or contractor, if primarily liable for the payment of
such compensation, has secured the payment thereof as provided
for in this act. Any employer or his insurer who shall become
liable hereunder for such compensation may recover the amount
thereof paid and any necessary expenses from another person if the
latter is primarily liabletherefor[e]
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estoppel applies here, “mandating application of the Exclusions which bar covera{&heBe.
at 13.)

Frederickcontends that the cro$iability exclusion also excludes coverage to Gapic
(Id.) The crosdiability exclusion provides: “We’ dahot pay for ‘bodily injury’ (or ‘personal
injury’, if provided by the Commercial Liability Coverage) an ‘insured.” (PIl. Br. at 4see
Doc. No. 594, Pl.’s Exh. DPolicy, at 3.) Plaintiff explains that th&rederickPolicy defines an
“insured” as including employees Gloncept, as it provides: “Insured’ also include: (h) ‘your’
‘employees’, for acts within the scope of their employment by ‘you’ .Da€. No. 594, Pl.’s
Exh. D, Policy, at 10. Frederickargues that Ahatov’s judal admission that Conceptas his
employer in the Worket CompensatiorClaim Petition, as well as thdudge’s ruling that
Ahatov was a statutory employee of Concept, “places [Ahatov] squarely withinotley P
definition of an insured.” (PI. Br. at 1B1.) As suchFrederick argues thakecause Ahatois an
“insured” under thePolicy, the crosdiability exclusion bas any coverage from being ow€B!.
Br. at 14.)

2. Ahatov’s Response and the Court’s Analysis

We found Defendants Ahatov and Kalghovas' (hereinafter, “Ahatov”)response
difficult to follow, with counsel taking aather diffuseapproach to presentingis defenses
Ahatov arguesthatthe Policy is ambiguous and confusing atidat itwas a contract of adhesion
that shouldconstruedonly to provide coverage. He also asserts that“statutory employer”
defense does not apply to Dubinsky or Concept,thatFFriedman (the owner of Concept) and
Dubinsky were actually parties to a joint ventaned thusmutually and vicariously liale for

injuries caused by the ventur@/e find thesearguments unpersuasive.
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a. Ambiguous and Confusing

Upon acareful reading of th@olicy, and understanding its simple structure of providing
coverage grants and then setting out exclusia@s concludethat these provisions related to
workers’ compensation (exclusions 11 and &Rkd the crossliability exclusion clearly and
unambiguously preclude coverage to Concepte begin,as we mustby acknowledging that
“[a]n insurer who disclaims its duty to defend based on a policy exclusion bearsdba btrr
proving the applicability of the exclusionErie Ins. Co. v. Muff851 A.2d 919, 926 (P&uper.
Ct. 2004). Fundamentallyhe ourt must interpret the policy to “ascertain the intent of the parties
as manifested by the terms used in the written insurance pal@y.Fourth St., Inc. v. Investors
Ins. Group 879 A.2d 166, 171 (2004). The cborustconsider the terms as set aud ifit finds
the languagelear and unambiguous, thagrfmust give effect to that languageZurich Am. Ins.
Co. v. R.M. Shoemaker C8012 WL 895451, at *4 (E.D. Pa. Mar. 16, 201j,d, 519 F. App'x
90 (3d Cir. 2013) The Third Circuitfurther explains that[e]xclusions from coverage contained
in an insurance policy will be effective against an insured if they are ycleamded and
conspicuously displayed, irrespective of whether the insured read the limitatiamglerstood
their import.” Pacific Indem. Co. v. Linnf66 F.2d 754, 760 (3d Cir.198%iting Standard
Venetian Blind Co. v. Am. Empire Ins. C469 A.2d 563, 567 (Pa.1983An ambiguity exists
“‘when the questionable term or language, viewed in the context of the entire policy, is
‘reasmably susceptible of different constructions and capable of being understoodeirthaior
one sens€’’J.C. Penney Life Ins. Co. v. Pilp§93 F.3d 356, 35(3d Cir.2004)(quoting Med.
Protective Co. v. Watkingl98 F.3d 100, 103 (3d Cir.1999) An ambiguous term must be
“construed against thasurer, in favor of the insuretiMeyer,648 F.3d at 16364. Wherethere

is no ambiguity, the court mugive full effect to the plain meaning of tpelicy languageld.
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Frederick has accepted that it has bugden to prove the applicability of threlevant
exclusiors. We conclude thait has met this burden and has provided persuasise law to
support its position. The plain meaning of exclusion 11 precludes coverage for bodily injuries
suffered by employees in the course ofittEmployment by the insured. Doc. No.-89Pl.’s
Exh. D, Policy, at 19. It is undisputed that the “insured” in this context is Conc¥yhile
Ahatov was reportedly employed by Tull, the subcontractos entitlement to benefits,
unfulfilled by Tull's failure to secure workers’ compensation insuranakskup to Concept as
the general contractoGeeDoc. No. 593, Pl.’'s Exh. C,W.C. deision Further, Ahatov is the
“employee” of Concept given his judicial admission in the Workers’ Compensdiiam
Petition and the Workers’ Compensation Judge’s ruling that he was Concept’'s tatutor
employee’ SeeDoc. No. 592 Pl.’s Exh. B,W.C. claim Doc. No. 593, Pl’'s Exh. C,W.C.
Decision Thus, under this exclusion, coverage is baasahatov (the employee) was injured in
the course of employment with the insured (Concept).

We also concludéhat the plain meaning of exclusion 12 precludes coverage for bodily
injury where as herethe insured wasequiredunder the Pennsylvania Workers’ Compensation
Act to have workers’ compensation insurateg failed to do so. Doc. No. 59, Pl.’s Exh. D,
Policy, at 19. Concept is thus barred under this excludimman provides clear resning:

To find otherwise would encourage employers to ignore their
obligation to obtain workers’ compensation insurance and rely on
their general liability policy . . . Such a result would create an
imbalance in procurement of insurance and compound confusion

and enforceability of the comprehensive and basic social policy
enunciated by #[Workers’ Compensation] Act.

” No appeal was filed in the workers’ compensatitase thus making the ruling final.
“Adjudications by worker's compensation judges in Pennsylvania are affocdédteral
estoppelles judicata effect, barring rditigation of the issues decided in the worker’s
compensation forum by those same partieslater civil action."Grant, 608 A.2d at 1055.
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Inman 641 A.2d at 331.Pennsylvania courts have repeatedly recognized exclusions similar to
exclusions 11 and 1ih the Policy to be valid, enforceable, and unambigudbselnman 641

A.2d at 329;Christie, 802 A.2d at 62@8; Gardner, 2005 WL 66435&t **5-8; Scottsdale Ins.

Co, 379 Fed. Appx. at 145.

We also conclude thdtrederick met its burden by establishing ttieg crosdiability
provision cledly and unambiguously precludes coverage for bodily injury to an insured. The
crossliability exclusion provides: “We’ do not pay for ‘bodily injury’ (or ‘personal uny’, if
provided by the Commercial Liability Coverage)ao ‘insured’.” Doc. No. 59, Pl.’'s Exh. D,
Policy, at3. ThePolicy defines an “insured” to include “(h) ‘your’ ‘employees’, for acts within
the scope of their employment by ‘you’ . . Jd.(at 1Q) Ahatov’s judicial admission that
Concept was his employer in the Workers’ Compensation Claim Petition and the Workers
Compensationutges rulingthathewas a statutory employee of Concepnhtrol here SeeDoc.

No. 592, Pl.’s Exh. B,W.C. GQaim; Doc. No. 593, Pl.’s Exh. CW.C. Decision As an employee
of Concept,Ahatovwasan “insured under the Blicy. The crosdiability exclusion therefore,
precludes coverage to him for any bodily injury.

Ahatov’s responsdemonstrategis frustrationthat the Policy fails to provide Concept a
benefit that he caruse even though the exclusions take into account that the workers’
compensation regime hadready providedhim with substatial benefits— payment ofhis
medical expenses and lost wagé$e complains that there is no signatorethe Policythatit
was not certified, thatsome forms and endorsemesés out in the Artisans Declaratioage not

dated orexplaineq® that paragraphs with comparable language are pages apart and presented in

8 Frederick supplemented the record with a certified copy of the Policy athNdr 2017.See
Doc. No. 73, Exh.’s 1-3.
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columns, that the pages are out of order, terms are undefifieahd that with respect to
Frederick’s briefing, there are justob many pages, sections and subsections between clauses
cited in the motion and brief . . . that the plaintiff is now saying are relataad relieve it of
giving Mr. Frife]Jdman what he paid for in premiums.(Ahatov Br. at 11.) These complaints,
however, fail to address the core issue that, as outlined inotloy,RRoverage grants ahenited

and exclusions applyAhatovalso assertthat Friedman did not understand that he was expected
to have workers’ compensation insurance¢hat he would be liable as a statutory employkt.) (

This argument has no merit as coverage analysis is not determined based upon whatkethe insur
may have mistakenly believedrriedman’s ignorance of his workers’ compensation obligation

does not relieve him of his legal responsibilitiés.explained irLinn, an unambiguousmsurance

® The Artisans Declarations simpbgts out the forms and endorsements which are contained
within the Policy. It does identify the dates of coverage.

19 Ahatov provigsa list of terms that he believes do not have plaémning in the Policy and
argueghat it is especially difficult for Friedman and Dubinsky to understand themaitherhad
English as their first language. (Ahatov Br. 8.8-This argumentails. Some of the terms

listed are defined in the “Definitionsectionof the policy— including, the term§employeég,
“insured”, and“additional insured.” @e of the‘confusing terms, statutory empbyer,does not
appear in the Policy. Regardless, we find the terms to be commonly understood, reasonably
articulated, and reject the notion that their usage is to be dependent upon the subjective
capabilities of the policholder.

1 Ahatov argues that the Contractual Liability Coverage is also confusingnabiguous but we
reserve a fuller discussion on this provision to Section IV.B. We do, however, set out a few
comments here. First, Ahatov fails to provide muclclear) detail as to why or how the Policy
provisions contradict each oth&eeAhatov Br. at 10-11. While he states that the language of
the Supplemental Coverage is contrary to the language of the exclusion, he givesnatiexpl

as to how this is thease See idat 11. Second, Ahatov argues that the provisions are confusing
because the paragraphs are pages apart and typed in columns but agairioweddibw this
establishes that the provisions are confusing and ambigBeeasd; see also Séerg v. Mutual

Life Ins. Co. of New Yor®49 F.Supp. 269 (D.N.J. 1996Jf'd, 135 F.3d 766 (3d Cir. 1997)
(noting, “[a]n insurance policy is not ambiguous, however, merely because it is gdnple

Third, Ahatov asserts that there are undefined terms which contribute to the confusion but he
does nostate what terms are undefin&ke id\We haveexplainedin Section IV.B thattie
Contractual Liability Coverages valid and enforceable.
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policy will be given effect ifrespective of whether the insured read the limitations or understood
their import.”Linn, 766 F.2dat 7601 The insurer’s duty is to set out in clear and unambiguous
language the coverage and exclusions in itxpdie insurelis under no obligation to anticipate

the circumstances of eaemd every prospective insured. The policy must be construed based
upon a consideration of the benefits to be provided to the insutiec focus on thavailability

of thosebenefits vinere other circumstances independent of the obligations of the insurer come
into play. Such is clearly the situation here, where a policy meant to cavaincesks of
contractors, facing an often hazardous environment of construction work, precludesgecfor

the protection of workersas those workers have the benefit of the statutory workers’
compensation scheme. It is right and proper that insurers should exclude anyeéwehagm

done to employees or their own insured where those parties are protected by havwggtei

loss and medical costs providegthe workers’ compensation schemé.may well be that there

is some confusion on the part of the contractor or subcontractor who igimareesponsibility to

obtain workers’ compensation insurance coverage, which the law mandates. The coatractor
subcontractor mayot seek to transfornthe benefits & his commercialliability coverageto
protect hinself from theharm done to a third party to provide workezempensation coverage
merelybecause he has ignored his responsibility to obtain proper coverage. We will not convert

this policy into that which Ahatov believes it should have lemants it to be

12\We note that there were other potential remedies available to Ahatov and Guereept
Specifically, claims could have been pursued (given proper standing) againstithedes
broker for not clarifying the coverage under the Policy. The broker presumaviytka Policy
concerned a construction project and that workers’ compensation insuranceuwugsirender
the law. However, even if such clarification was given and Concept had acqaniextsyv
compensation insurance, Ahatov would still only haaeived the benefits that he has already
obtained from the UEGF.
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b. Adhesion

The Third Circuit explainghat “insurance policies are often adhesion contracts prepared
by the insurer on its own formfso] ambiguities in the policy should be resolved against the
insurer and not against the policy holdefreasure Craft Jewelers, ¢nv. Jefferson Ins. Co. of
N.Y, 583 F.2d 650, 652 (3d Cir. 1978At the same time, the Court of Appeals makes clear that
“the court should read policy provisions so as to avoid ambiguities, if the plain languhge of
terms of the camact permits.(Id.) The question of Friedman’s status as a sole proprietor whose
native language is not English and who couldaf@drd to obtain legal counsel comes into play
only with respect to the relationship between the pargBeAhatov Br. at 13. However the
focus here is upon ¢hclarity of the relevant policy languagégd.) As discussedn the last
section, we findhe relevant Policy languagdear and unambiguous and find that Ahatov has
failed to establish tierwise®®

c. Statutory Employer

Finally, we also reject Ahatov’'s argument, which he characterizeswakers’
compensatioimmunity. (Ahatov Br. at 14.)Ahatov asserts that whithe UEGF paid benefits to
Ahatov because Tull and Concept did not hold workers’ compensation insurance, UEGF now
holds a lien for proceeds that are received from the underlying state suit. (AhativiBAd5.)
Ahatov contendghat this is unfairbecauseTull and Concept should ndienefit from a rule
intended to protect injured workerdd.(at 15.) Specifically, Ahatovfinds it is unfair that
Concept and Tull have to pay nothing to him and that the U&&Bfake any proceeds that he

receives in the undiging claim. (d.) We find this argument unpersuasivieennsylvanidas a

13 Ahatov also unpersuasively argues that coverage is owed to Concept becaimsarFhiad
the “reasonable expectation” of coverage. However, as discussed earliejeat¢his argument
becausehis case is not decided upon what the insaredakenlybelieved to be true but rather
what thePolicy unambiguously states.
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policy in place to protect injed workers when employers fad obtain workers’ compensation
insurance, and those benetisve affordedAhatovover $200,000 in benefits from the UEGF.
Ahatov has failed to explain why the insurErederick which provides clear and unambiguous
coverage with specific limitations, should pay a penalty for the misfeasétioe insured.

For the aforementioned reasons, we conclude Bratdericks policy precludes coverage
to Concept for the underlying tort case.

C. Whether Coverage Is Owed to Michael DubinskyJnder the Policy

We nawv considemwhether the Frederick Policy provides coveragPubinsky We begin
by setting out Frederick's arguntenfor why coverage is not owed, examine Dubinsky’s
responses, and provide amalysis We ultimately find thatoverage is not available to Dubinsky
for theunderlyingstate court claims

1. Frederick’s Position

Frederickassertghat it has no duty to defend or indemniBubinsky. (Pl. Br. at 14.)
Frederickfirst notesthat Dubinsky is not a hamed insured and doesfailbtvithin any policy
definition of an insured. Id.; seeDoc. No. 59-4, Pl.’s Exh. [Rolicy,at10-11.)

Frederickthen notesDubinskys argument that he should be deensed “Additional
Insured” undear policy amendment entitledddditional Insured Owners, Lessees, or Contractors
— Automatic Status.(PIl. Br. at 14; Doc. No. 58, Pl.’'s Exh. D,Policy, at 4) Frederick points

out, however, that this argument fails in that one can become an additional insured only if:

4 Ahatov makes one final argument that we will not discuss in detail. He assettetha
relationship between Dubinsky and Friedman was actually that of joint vienéune not that of
a property owner and general contractor. Contrary to counsel’s statentenbedltargument
that this theory was raised in the underlying state complaint, a review adriiaint shows
otherwise. As the statute of limitations has passed on such a claitheamdrkers’
compensation judge already established that the relationship between the tivatweés t
property owner and general contractor, we will not address this argument they.fiWe also
fail to see how it effects our coverage analysis.
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2. UnderDefinitions, the definition of thsured” is amended to
include as aradditional insured any person or organization
for whom “you” are performing operations when “you” and
that person or organization haagreed in awritten contract
or agreementthat such person or organization be added to
“your” policy as an additional insured.
(Id.) (emphasis added)Frederickargues thatthe most basic requirement to obtain this status
[additional insureflhas not been satisfied here.” (PI. Br. at 1Brederickpoints to the Builder's
Agreement, whiclses out certain rights and obligations between the parties but is sietfiteo
guestion of whether Dubinsky has rights as an additional ins{iced.Fredericknotesthat the
Builder's Agreementwas not even executed until Augustl3Qsome sixmonths after the
accident. (PI. Br. at 145.) Frederickarguesthatthere was navritten contract in place at the
time of the accidenand thus Dubinsky does not qualify as“additional insured (PI. Br. at
15.)
Frederick then considered tl8upplemeatal Coveragé of the Commercial Liability
CoverageSection dthe Policy which provides:

CONTRACTUAL LIABILITY

1. We cover “bodily injury” . . . liability which is assumed under the following
contracts or agreements:

f. any part of any other contract or agreemesating to the conduct of
“your” business . . . under whictyou” assume tort liability to pay
“damages” because of “bodily injury” . . .Tort liability means a liability
that would be imposed by law in the absence of any contract or agreement.
Doc. No. 59-4, Pl.'s Exh. D,Policy, at p. B (emphasis added). This supplemental coverage
could be said to come into play if Concept assumed liability for damages based upon Daibinsky
conduct.This coveragekFrederickexplains, is an exception to the PolicgZentractual Liability

exclusion, which provides:

1. “We” do not pay for “bodily injury” . . . liability which is assumed by the
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“insured” under a contract or an agreement.

This exclusion does not apply to:

b. “bodily injury” . . . covered under Contractual Liability Coverage,
provided that the “bodily injury” . . . occurs after the effective date of the
contract or agreement.

Doc. No. 59-4PlI.’s Exh. D,Policy, at p.17. Frederickcontendghat the supplemental coverage
benefitsonly the insuredConcept) not the indemnitegDubinsky) (PI. Br. at 16giting 21-132
Appleman on Insurance Law & Practigd32.3 (“To understand Exclusion ‘b,” one must focus
on the insured who assumes a contract liability. ‘Assumption of Liabjityé Insured’ is the
correct way to interpret and construe Exclusion’}p’ Frederickstates that when the exclusion
is applicable, it covers the insured’s contractual liabiliyt because no coverage is owed to
Conceptunder the employee exclusidithis provision has no application in this claim.” (PI. Br.
at 16.)

Moreover, Plaintiff argues that evéff coverage was owed to Concept under the
Contractual Liability provision, it would not apply here because the wording ahdeennity
clauseand theprocedural posture of the claims preclude such an outcomde)” Frederick
asserts thate indemnity clause ithe contract betwee@oncept and Dubinskgoes not require
Conceptas an indemnitoito provide a defense for Dubinskyd.) The indemnity tause in the
agreemenprovides “The buildergConcept]shall indemnify the owngDubinsky] in respect of
all claims, damages or expenses payable in consequence to any injury to anyeemplo
workman, nominee, invitee, while in or upon the same premises . .. .” Doc. SpPbEXxh.

E, Building Agreement Between the Owners and the Contractor on Fee Plus Cost oahdbor
Materials (“Builder's Agreemeri). Further, Plaintiff explains that the clause “only requires

indemnificaion for liability imposed upon Dubinsk{the owner)for Concept’'s (the builder’s)
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negligence— it does not impose upon Concept Development an obligation to indemnify
Dubinsky for Dubinsky’'s own negligence.ld() Frederick points to theRuzzi v .Butler
Petroleum Cq.588 A.2d 1,4 (Pa. 1991), where the Pennsylvania Supreme Court held that:

The law has been well settled in the Commonwealth for 87 years

that if parties intend to include within the scope of their indemnity

agreement a provision that covers losses due to the indemnitee’s

own negligence, they must do so in clear and unequivocal language.

No inference from words or general import can establish such

indemnification.
Frederickargues that because tBeilder's Agreementontains ndanguage whetgy Concept
agreed to indemnify Dubinsky for theubinsky’'s own negligence, “as a matter of law, the
indemnity clause can only apply to require Concept Development to indemnify Dulborsky
liability imposed upon Dubinsky for Concept Development’s negligence.” (Pl. Br. at 17.)
Plaintiff asserts that the underlying state action only includes claini3uloinsky’s direct active
negligence, not claims seeking to impose liability upon Dubinsky vicariousihdotdnduct of
Concept. Id.) Frederick points out that all of the claims Ahatov asserts against Dubinsky are
assertions of Dubinsky’s direct negligence and not assertions seeking to hold bémfdra
Concept’s negligence. (Pl. Br. at 18Accordingly, Frederickcontends thaindemnity is not
owed to Dibinsky under theBuilder's Agreementlause and thus, no coverage is owed under
Fredericks Policy. (d.)

2. Dubinsky’s Respongeand the Court’s Analysis

Dubinsky rejectsFredericks argument First, he assertsthat Concept specifically

purchased thérederick Policy for the new construction projeathich was identified in the

Policy. (Dubinsky Br. at 3.) Dubinsky argues that he should be deemedirsured” or an

15 Dubinsky “does not dispute the factual averments in the Motion regarding the terms
conditions and exclusions in the Policy at issue in this matter. It is also undifipatt¢he
Policy was in full force and effect at the time the incident occurred.” (Dubinsky Br) at
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“additional insuretdunder thePolicy because heas the record owner of the property whiea t
Policy was issuedhis property was the named property under the policy, and Concept agreed to
fully indemnify him for any work at the sit¢Dubinsky Br. at3-4.) He asserts: “[b]Jased on
representations by CD, Mr. Dubinsky had an expectation of coverage, notwithstémneling
failure of CD to formally list Mr. Dubinsky as an Additional Insured under thecfoli
(Dubinsky Br. at 4.)We fail to see how the expectations Dubinsky may have had based upon its
interactions with Concept imposes liability upémederick. We agree with Frederick that
Dubinsky does not qualify as an “additional insured” under the Frederick pblicyhe
Frederickpolicy clearly provides that in order for a person to qualify as an “additionakufisur
there must be a “written caatt or agreement [where] such person or organization [has been]
added to ‘your’ policy as an additional insured.” Doc. No45®1.’s Exh. DPolicy, at 4. While
Dubinsky points outthat theBuilder's Agreementis a “written contract or agreeméjjt the
evidence is uncontradicted that it was not signed until August 7, 2013, months after the accident
allowing Frederick to argue that there was no written contract in platleeatime of the

accident’ SeeDoc. No. 595, PIl. Exh. EBuilder's Agreemet. In any eventthe agreement

18 While Dubinsky does not directly argue that he is an “insured” under the Policy, wehabte
the Policy lists nine different ways in which one can become an “irnsbrgdnone apply to
Dubinsky. SeeDoc. No. 594, Pl.’s Exh. D,Policy, Contractor’s Liability Coverage Section,
Definitions, No. 8 “insured”, at 10-11.

17 While this defense was not raised, we note that the oral agreement allegediynniadaary
15, 2013 (which was later executed as thigten Builder's Agreement on August 7, 2013) is not
enough to qualify as a “written contract or agreement” as required IyaterickPolicy. The
Third Circuit has held that while the argument may be made that the term “writteactantr
agreement” is ambiguous in that it could be interpreted to mean “written comtfaotyavritten

or oral) agreement,” the onlyasonable interpretation is “written contract or (written)
agreement” as the word “written” modifies both “contract” and “agreeméptiincy Mut. Fire
Ins. Co. v. Imperium In&36 Fed.Appx. 602, 605 (3d Cir. 2016). As the court explained, “[t]o
read it adherwise would render ‘written’ meaninglesdd.
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clearly did notidentify Dubinsky as an “additional insured” to theederickPolicy. The fact
that Dubinskywas the record owner of the property and reference was made to the property at
the time of the application does renitomatically establisboverage for Dubinsky as he was not
explicitly added as an “additional insured” in the agreement as required by ithye'Pol

Dubinskynextargues that aa minimum, he is owed a defensg the dty to defendis
broader than the duty to indemnifyd( citing Kvaerner Metals Div. of Kvaerner U.S., Inc. v.
Commercial Union Ins. Cp589 Pa. 317 (2006))We agree withFrederickthat this argument
“‘completely ignores the most fundamental requiremmdnch triggers a duty to defendthat the
party seeking a defense is an insured under the PoBegPl. Reply at 3. The Third Circuit has
held that mder Pennsylvania lawj a] carrier’s duty to defend and indemnify an insured in a suit
brought by athird party depends upon a determination of whether the third party’s complaint
triggers coverage.Specialty Surfaces Int'l v. Cont’l Cas. C609 F.3d 223, 238 (3d Cir. 2010).
There is no duty to defend where the allegations in the underlyingpiduind complaint do not
trigger coverage(ld.) As the underlying state complaint fails to trigger coverage under the
policy for Dubinsky, we find thatrederickdoesnot have a duty to defend Dubinsky.

Finally, Dubinsky argues th&trederickwas wrong to disclaim coverage for contractual
liability. (Dubinsky Br. at 4.) He explains that in the Builder's Agreeme@oncept agreed to
secure insurance and indemnify him for any bodily injury claims that occurredgdtire

construction of his homeld.) Dubinsky asserts that whilErederickargues theBuilder’s

18 Dubinskyalsocontends that: “[s]o as to not render the Policy illusory, givencthagrageto
[Concept] was denied under the “Employee” exclusion, Mr. Dubinsky should be deemed an
Additional Insuredunder the Policy and should be afforded coverage.” (Dubinsky Br. at 4.) We
find this argument meritless as Dubinsky has offered no authority to support susmeesta

We suffice it to say that for the reasons mentioned earlier, Dubinsky does hiyt@gian
“additional insured” under Frederick’s Policy.
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Agreementwvas executed after the incident occurfaald for this reason is invalid), the contract,
“by its terms, confirms and ratifies the agreement between CD and Mmdbybéntered into
when the policy went into effect on January 9, 20181") ( We reject this argument The
Contractual Liability coverage is provided as a Supplemental Cov@aggpposed to Principal
Coverage)under theFrederickPolicy. SeeDoc. No. 594, Pl.’s Exh. D,Policy, at p. 4. It
provides a grant of coverage for “bodily injury” liability that is assumed utatey part of any .

. . contract or agreement relating to the conduct of [the insured’s] business . . . untdthehic
insured] assume([s] tort liability to pay ‘damages’ because of ‘bodily inju§d.) While
Dubinsky argues thahbe is owedcoverage under this provisidmecause Concept agreed to
indemnify him for any bodily injury claims in the Builder'sgfeementwe find no support for

this assertionSeeDubinsky Br. at 4. The indemnity clause in the Builder's Agreement provides:
“The builders shall indemnify the owner in respect of all claims, damagegenses payable in
consequence to any injury to any employee, workman, nominee, invitee, while in or upon the
same premises . . . .”We find that the plain meaning of thidause only requires
indemnification for liability imposed upon Dubinsky by Concept’s negligence, nbilitya
imposed upon Dubinsky for Dubinsky’s own negligencSeeDoc. No. 595, Pl. Exh. E,
Builder's Agreement As the court irRuzziexplained, “if the parties intend to include within the
scope of their indemnity agreement a provision that covers losses due to the ie€snan
negligence, they must do soclear and unequivocal languag®zzj 588 A.2d at 4. We find
that theBuilder's Agreement fails to include the required “clear and unequivocal language” and
as such, the indemnity clause can only be read to require Concept to indemnify Dubinsky f
liability imposed upon him for Concept’s negligence. Moreover, the underlyingcstag@aint

includes only claims of direct negligence against Dubinsky, not any claeking to impose
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liability upon Dubinsky vicariously for Concept’s alleged negligefic Phila. Suit Compl. at {
36(d). As such, we find thaDubinsky is not entitled tgrotection underthe Contractual
Liability Coverage®
V. CONCLUSION

We grant summary judgment in favor of Frederickt@ghe claims arising out of the
February 122013 accident involving Ahatov. The Policy exclusions with respect to workers’
compensation coverage and cross liabijieclude these claims. We also conclude that
Dubinsky has not only failed to establish the benefits as a named insured or adaiioedal |
under the Policy, but also failed to prove ttre Policy’s Contractual Liability Coverageovers
him. For the reasons set out above,améered ouOrderon March 31, 2017granting Plaintiffs

Motion for Summary Judgment. (Doc. No. 74.)

BY THE COURT:

/s/ David R. Strawbridge
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE

19 Specifically, Ahatov brought the following claims against all defendantsidimg) Dubinsky,
for: (1) a failure to carry adequate workers’ compensation insurance, (R)emeg at the
construction worksite, and (3) loss of consortium by Kabildjanova.

20 \While Frederick also set out the exclusion (in the principal coverage) to Corlttaahikty
Coverage and the exception to the exclusimmstop our analysis here. As Dubinsky has failed
to edablish his protection under the grant of coverage, it is unnecessary to evalsatetiiese
provisions.
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