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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ZURICH AMERICAN INSURANCE
COMPANY, Individually and as Subrogee of
Rittenhouse Claridge, LP

CIVIL ACTION
V.
NO. 152344
INDIAN HARBOR INSURANCE COMPANY,
ET AL.
MEMORANDUM
SURRICK, J. FEBRUARY _21 , 2017

Presently before the Court are crosstions for summary judgment involving an
insurance coverage dispute. Plaintiff Zurich American Insurance Confffzamch”) provides
generainsurance coverader Rittenhouse Claridge, LP (“RittenhouseBlaintiff allegesthat
Defendant Indian Harbor Insurance Company (“Indian Harbor”) has a duty toddseid a duty
to indemnify Rittenhouse in an underlying personal injury lawsuit.
l. BACKGROUND

The underlyindawsuitinvolves a tort liability clainbrought by Milton Corado
(“Corado”) against Rittenhouse. Coradas an employee of LWC City, Inc. ("LWC”), a
company that had contracted with Rittenhouse to provide window washing services for the
Rittenhouse apartment buildingpé€ “building”). While performing windowwashing services
for the building, Corado fell and sustained serious injuries. (Corado Second Am. Compl. 2, Pl.’s
Mot. SJEx. A, ECF No. 20.) Coradiied the underlying complaint for the injuries he sustained
while washing windows for Rittenhousdd.] As a part of the contract between LWC and
Rittenhouse, LWC was required to add Rittenhouse as an additional insured to its own insurance

policy with Indian Harbor. This dispute centers on whether, by adding Rittenhoaise as
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additional insured, Indian Harbor has a duty to defend Rittenhouse in the und€dyaup
litigation.

A. Underlying Complaint

On August 22, 2013, as an employee for LWC, Corado was washing wiatithes
Rittenhouse building. (Corado Fi'sin. Compl. 3, Pl.’s Supp. BEx. B, ECF No. 2§ LWC
enterednto a contracwith Rittenhouse to perform windowashing services fahe building.
(Id. at 2.) Corado alleges that whik the work site, Rittenhouse directed him to set up his
equipment against the metal flashing off of the building’s eighteemtin flalcony. Id. at 3.)
Corado alleges that the makflashirg was sharp, anthereforesevered his rope, causing him to
fall and incur serious injuriesld() The “rope grab” that Corado attempted to use was
manufactured and designed ldyo Mechanical Corporatio(fMio”) . (Id.) In addition to filing
a negligence action against Rittenhouse, Corado also filed a negligence and proitityct lia
action against Mio. Corado argues that the rope grab was unsafe, and the urgrafe desi
contributed to his injuries.ld.) On February 17, 2016, Corado filed a First Amended Complaint
naming Mio and Rittenhouse as defendants in the underlying law®aitado First AmCompl.
1)

Corado brings negligence claim of premises liability against Rittenhoulsk.a( 6.)
Corao alleges that his injuries were caused by the negligerRetehhouse and Rittenhouse
agents, servants, workers, or employeés. at 7.) Corado contends that Rittenhouse and
Rittenhouse’s agents, workers, etc., were negligent in the following: Wwayfailing to maintain
the premises and safeguard persons lawfully on the premises, by failing ta arspsapervise
the dangerous condition (the metal edge of the flashing), by failing to nmaiinéaproper barrier

and equipment around the dangey@reaandby failing to warn Corado of the dangetd. (at 6



7.) Coradalsocontends that Rittenhouse failed to properly supervise thesiterknd failed to
provide propesafety management at the sitéd. @t 6.)

B. Additional Insured Provision

LWC entered into a contract with Rittenhouse, wimek&/C was to perform window
washing services for the building. As part of the contract, LWC was required tatethBuse
as an additional insured to its own insurance policy with Indian Harbor for comprehkeadily
injury and property damage insurance. (Purchase Order, Pl.’s Mot. SJEef.'B Mot.SJ 2
ECF No. 24.) The additional insured policy provitlest Rittenhouse is an additional insured:

[O]nly with respect to liability for ‘body injury,” ‘ property damage,’ or ‘personal

and advertising injury’ caused, in whole or in part, by:

1. [LWC’s] acts or omissions; or

2. The acts or omissions of those acting on [LWC’s] behalf;

In the performance of [LWC’s] ongoing operations for [Rittenhouse].
(Additional InsuredPl.’s Mot. SJEx E.)

Further, the Indian Harbor policy contains a “Primary and Non-Contributorgdigpr

Endorsement’the”Endorsement”yhich provides that:

The following additional provisions apply to any person or entity added
an additional insured by endorsement to this policy:

3. Notwithstanding any other provision of this policy or any endorsement

attached hereto, no coverage shall be afforded under this policy for any loss, cost

or expense arising out of the sole negligence of any additional insured or any

person or organization on behalf of any additional insured.
(The Endorsement, Def.’s Mot. SJ Ex. A. 39.)

LWC and Rittenhouse signed Purchase Order 56758, requiring that Rittenhouse be added
as an additional insured to LWC'’s insurance policy with Indian Harbor. (PurChdse)

Purchas®©rder 5675&ontained additional term#hich provided thatWC was required to “at

all times and at its own cost, maintain comprehensive bodily injury and propertyelamag



Insurance (naming Rittenhouse Claridge, L.P., as additional insured), including bpaiyand
property damage arising out of or resulting from Work provided by this Agreement.”
(Additional Terms, Pl.’s Mot. SJ Ex. BFurther, theAdditional Terms stated that LWC was to
“take all necessary precautions and erect safeguards for the safety of dgemapDwner,
Owner's employees and tenants, and any invitees of Owner and/or Tengiots.”

C. Procedural History

On April 28, 2015, Plaintiff filed a Copfaint inthis Court. (Compl., ECF No. 1.)
Plaintiff filed the Complaint against Defendants Indian HarborlaN, as well amgaing
Milton Corado,as a Nominal Defendantld() On June 29, 201%2WC filed anAnswer. ECF
No. 9.) On June 30, 2015, Indian Harbor fitssdAnswer. ECF No. 10.) On August 4, 2015,
Corado filedanAnswer. (ECF No. 20.) On September 30, 2015, Plaintiff filed te&aimt
Partial Motion for Summary Judgment against Indian Harbor. (Pl.’s Mot. SINEBCED.) On
October 30, 2015, LWC filed a Reply in Opposition to Plaintiff's MotfonPartial Summary
Judgment against Indian Harbor. On October 30, 2015, IndiaroH&dal the instanCross
Motion for Summary JudgmentDéf.’s Mot. SJ) On December 1, 2015, Plaintiff filed a
Response in Opposition to Indian Harbor’'s Motion for Summary Judgment. (Pl.'s RESp.
No. 25.) On February 23, 2016, Plaintiff filed a Supplemental Brief in Support of its Motion for
Partial Summary Judgment. On March 8, 2016, Indian Harbor filed a Supplementah Brief

Support of its Cross-Motion for Summary Judgment. (Def.’s Supp. Br., ECF No. 29.) On

! Defendant LWC filed a Response@pposition to Plaintiff's Motion for Summary
Judgment against Defendant Indian Harbor. (LWC’s Resp., ECF NoD2#ndant LWC
admits that the present Summary Judgment Motions do not involve h@v€rtheless LWC
submits the brief “to clarify the record to the extent it has any implication on@#uers
directly asserted against it, but not at issue in this métidd. at2.) Defendant LWGCadmits
that LWC did name Rittenhouse as an additional insured pursuant to Purchase Order 56758,
however denies that LWC agreed to the “Additional Terms” provision Plaietdfs to in its
Motion. (d.) Specifically, it deres that LWC agreed to the broad indemnity provision
referencedn the Additional Terms. Id.)



March 15, 2016, Plaintiff filed Brief in Response to Indian Harbor’'s Supplemental Br{€l.’s
Resp. Br., ECF No. 30.) On October 21, 2016, Plaintiff filed a Brief to Advise this Court of
Recent Authority. (Pl.’s Auth., ECF No. 31.) On October 25, 2016, Indian Harbor filed a
Respose to Plaintiff's Notice of Recent Authority. (Def.’s $pe Br., ECF No. 32.)
. LEGAL STANDARD

A party is entitled to summary judgment “if the movant shows that there ismmnge
dispute as to any material fact and the movant is entitled to judgment as a matter éGiddw
R. Civ. P. 56(a)see also Anderson v. Liberty Lobby, J@Z7 U.S. 242, 248 (1986) (“Only
disputes over facts that might affect the outcome of the suit under the governimgy law
properly preclude the entry of summandgment. Factual disputes that are irrelevant or
unnecessary will not be counted.”). Where the nonmoving party bears the burden of proof at
trial, the moving party may identify an absence of a genuine issue of maetibal/fshowing
the court that tére is no evidence in the reca@apporting the nonmoving parsytase.Celotex
Corp. v. Catrett477 U.S. 317, 322, 325 (198&)PMC Health Sys. v. Metro. Life Ins. C891
F.3d 497, 502 (3d Cir. 2004). If the moving party carries this initial burden, the nonmoving
party must set forth specific facts showing that there is a genuine sdualf SeeFed.R. Civ.
P. 56(c)(1) (“A party asserting that a fact is genuinelydisputed must support the assertion by
. .. Citing to particular parts of aterials in the record.”see also Matsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986) (noting that the nonmoving party “must do more
than simply show that there is some metaphysical doubt as to the material facts”).

“Where the record taken as a whole could not lead a reasonable trier of fact to fived fo
non-moving party, there is no ‘genuine issue for tfiaMatsushita475 U.S. at 587 (citations

omitted). When deciding a motion for summary judgment, courts must view & inferences



in the light most favorable to the nonmoving parynderson477 U.S. at 255. Courts must not
resolve factual disputes or make credibility determinati@iegel v. Transfer, Inc. v. Carrier
Express, InG.54 F.3d 1125, 1127 (3d Cir. 1995)A] mere ‘scintilla of evidencein the
nonmovant's favor does noteate a genuine issue of facid the non-movant may not rest on
speculation and conjecture in opposing a motion for summary judgnfeatdiara, Inc. v.
Westfield Ins. C9814 F.3d 660, 666 (3d Cir. 2016) (internal quotation markiaiions
omitted). This standards no different wherthere are crossotions for summary judgment.
Lawrence v. City of Philadelphi&a. 527 F.3d 299, 310 (3d Cir. 2008).

1. ARGUMENT

Plaintiff argues that Indian Harbor has a duty to defendaathaty to indemnify
Rittenhousdecausdt is an additional insured under thedian Harbolinsurance policy. Indian
Harbor argues that it does not have a duty to defend or indemnify Plainb#¢ayseé WC'’s
actionsdid not proximately cause the injuries in the underlying complaint, and (2) because the
underlying claim against Rittenhouse arises out of Rittenhotsms&s negligencg which, under
the policy,releases Indian Harboroim its insuance obligations. Furthermore, Indian Harbor
alleges that evel it does have a duty to defend Rittenhouse, it shares the burden of defending
Rittenhouse equally with Plaintiff.

In order to determine whether Indian Harbor is required to defend Rittenhobse in t
underlying dispute, we muét) “determine the scope of coverage under the insurance policy
itself” and(2) “ascertain whether the complaint against the insured states a claim that is
potentially covered under the policyAllstate Ins. Co. vDrumhelle, 185 F. App’x 152, 154
n.2 (3d Cir. 2006)see also Ramara14 F.3d at 673 (“[A] court ascertaining whether an insurer

has a duty to defend its insured makes its determination by defining the scope of covenage unde



the insurance policy on which the insured relies and comparing the scope of covéhage t
allegations of the underlying complaint.” (citations omitted)).

Since this is a diversity case, Pennsylvania law apfiése substantive issueSee
Travelers Indem. Co. of lllinois v. DiBartql@31 F.3d 343, 348 (3d Cir. 1997) (“As a federal
court sitting in diversity, we must apply the substantive law as decided bwatd's sighest
court.”). Under Pennsylvania lawjj]f the complaint filed against the insured avers facts which
would support a recovery that is covered by the policy, it is the duty of the insurerrid defe
such time as the claim is confined to a recovery that the policy does not chvierlhs. Exch.

v. Transamerica Ins. C0533 A.2d 1363, 1368@.1987). We must als@pply the “four
corners” rule, and determine whether Indian Harbor has a duty to deisadsolelyuponthe
allegations set forth in the underlying complaiktvaerner Metals Div. of Kvaerner U.S., Inc. v.
Commercial Union Ins. Cp908 A.2d 888, 896 (Pa. 2006).

Courts are required to “liberally construe” the allegations in the undedpimgplaint in
favor of the insuredFrog, Switch & Mfg. Co. v. Travelers Ins. Ct93 F.3d 742, 746 (3d Cir.
1999)(citing Biborosch v. Transamerica Ins. C603 A.2d 1050, 1052@.Super. Ct. 1992)).
Courts are alspermitted to construe any ambiguities within an insurance policy “in favor of the
insured to further the contract’s prime purpose of indemnification and againstuter jias the
insurer drafts the policy, and controls the coveragazaernetr 908 A.2d at 897 An insurance
company is required to defend its insured “untiletomes absolutely clear that there is no
longer a possibility that the insurer owes its iesua defensé.Ramara 814 F.3d at 673-74
(citing Am. & Foreign Ins. Co. v. Jerry’s Sport Ctr., In@ A.3d 526, 541Ka.2010).

Therefore, if there is any possibility that the allegations in the underlgimglaint could trigger

coverage for Indian Harbor, then Indian Harbor has an affirmative duty to defesihiise.



Id. at 674;see alsdikirica v. Nationwide Ins. Cp416 F.3d 214, 226 (3d Cir. 2008)f the
complaint avers facts that might support recovery under the policy, coveraggesad and the
insurer has a duty to defendcitation omitted).

A. Proximate Causation

Indian Harbor argues that it does not have a duty to defend Rittenhouse because the
injuries in the underlying complaint were not “caused, in whole or in gat[LlWC. Indian
Harbor argues that because LWC'’s actions did not proximately cause tiesimithe
underlying complaint, it cannot be held responsible for defending Rittenhouse in the ingderly
claim. Plaintiff argues that although LWC is not specifically mentioned in theriynty
complaint, the Workers’ Compensation Act requires that caortsider the fact that employees
camot suetheir employes for personal injuries. In addition, Plaintiff argues that the nlyidg
complaint states that the injuries were caused byelgégence of Rittenhouse and “its agents,
servants, workers, or engglees’ Plaintiff argues thasince LWC was an agent of Rittenhouse,
Corado did includéWC in its allegations.

The Third Circuithas defineghroximate causatiorsda cause which was'‘substantial
factorin bringing about the plaintif6 harm.” Ramara 814 F.3d at 675 (quotirBouriez v.
Carnegie Mellon Uniy.585 F.3d 765, 771 (3d Cir. 2009)n Ramara the Third Circuit held
that the allegations present in the underlying complaint satisfied the proxiauweste testld. In
support, the court noted that the injured employee “acted by and through its agentss serva
and/or employees and failed to adequately inspect and monitor the work perfotched.”
(citations omitted).The court further noted:

[1]f [the injured employee] was injured during the course of his normal duties at

the job site, and the injury was caused by the acts or omission of [the additional
insured’s] ‘agents,” ‘contractors,” or ‘subcontractersif which [the employer]



was one-these allegations raise at least the potential that [the employer’s]
conduct was a proximate cause of his injuries.

Here, the underlying complaint alleges that Corado was injured while wgaakian
employedor LWC. (Corado First AmCompl. 3.) The complaint alleges th&orado’s injuries
were “caused solely and proximately by the negligence and carelessnesteahfRise], its
agents, servants, workers or employees . . Id"af 7.) Like the employee iflRamara Corado
was an emploge who was injured while at a job site where his emplbgdcontracted to do
work.

Indian Habor attempts to distinguighis casdrom Ramaraby emphasizing thain
Ramara the employer was a subcontractor for the underlying defendant and that theingderly
defendant was responsible for supervising the subcontractor's work. (Def.’s Br. SsipBort
Indian Harbor highlightshat inRamara the defendant in the underlying claserved a®oth
the property owner and general contract@ef.’s Br. Mot. SJ 15.) Further, Indian Harbor
argues that while the underlying complainRamaraalleged negligence with respect to the
“management and supervision of therk being performed,” here, the underlying complaint
alleges negligence with respect be tmanagement and supervision of Wk site” (Def.’s
Br. SJ 14.) This distinction is nobnvincing. First, the court iRamaraemphasizedha it does
not matter whethethe employer was a subcontractor for the underlying defendariteiherthe
employer was an independent contracRamara 814 F.3cat675 n.11 (“[A]n analysis of the
allegations of the [underlying] complaimbakes it clear that [the employer] potentially is
implicated as one of [the underlying defendant’s] contractors or subcongrantbthe
circumstances that it may have been an ‘independent contractor’ would not chaegelttig.

Therefore, theidtinction is not whetheRittenhouse is solely the property owner or also a



general contractor, but rather whether LWatild potentially be implicated given the allegations
in the underlying complaint. Here, the underlying complaint specificallythstsRittenhouse’s
“agents, servants, workers, or employees” were the cause of the undemyrresi LWCs
contractualelationship with Rittenhousmuld certainly be interpted to fall within onef these
categories. This particularly trudbecause we are required to “liberally construe the factual
allegations” in favor of the insured, Rittenhouse.

Further, he“work” versus “work site’distinctionis not convincing. The underlying
complaintpleadsthe following allegationggainst Rittenhouse and its agerftsling to maintain
the premises to protect and safeguard persons on the premises, fansmetd and maintain
reasonable supervision over the condition of the dangerous condition, and failing to erect and
maintain the necessary equipment, guards and barrier devises around the dangerous are
(Corado First Am. Compl. 7.) While Indian Harbogaesthat thepremisediability claims do
not implicate LWC'’s liabilitythe Additional Terms for Purchase Order 56758 prove otherwise.
TheAdditional Terms statthat LWC was to “take all necessary precautions and erect
safeguards for the safety of é@mployees, Owner, Owner’'s employees and tenants, and any
invitees of Owner and/or Tenants.” Indian Harbor argues that LWC'’s rakhities under the
Additional Termsare irrelevanto this insurance dispute. (Def.’s Br. SJ 18.) Indian Harbor
arguesliat the terms of the Purchase Order are not alleged in the underlying coraplaithiat
the underlying complaint does not allege that LWC’s negligen providing safety measures
caused the injuries.

The defendant iRamaramade a similar argumemnwhich the Third Circuit explicitly
rejected The defendant iRamaraargued that because the injured employee only named the

employer once in the underlying complaint (simply to assert that he was eahjipyhe

10



employer at the time in questig@nd because the underlying complaint was silent as to the
employersacts or omissions, the defendant did not have a duty to defend the plaintiff. Citing
Pennsylvania’s four corners rule, the Third Circuit held that an insunet permitted to maka
coverage decision “with blinders on, disclaiming any knowledge of covénggering facts.”
Ramara 814 F.3d 679. The court held that when determining whether the allegations in an
underlying complaint trigger a duty to provide coverage, insurancpames must affirmatively
take into account the Workers’ Compensation @tte Act”). Id. Citing Selective Ins. Co. v.
Lower Providence TwpNo. 12-0800, 2013 WL 3213348, at *10 n.6 (E.D. Pa. June 26, 2013),
the Third Circuitnoted that because the Apants immunity to employertherebypreventing
injured employees from suing their employers directly, aréa employee would ndte
inclined toinclude allegations against the employer coaplaint. Ramara 814 F.3d 678 The
Third Circuit noed that‘proceeding as though thct is irrelevant risks leaving an insured party
without the coverage to which it is entitledd. at 679. Rather, “insurers (and the courts that
review their determinations) must interpret the allegations of an umdedgmplaint
recognizing that the plaintiff's attorney in the underlying action drafteddaheplaint taking the
existence of the Act into accountldl. Consistent with the four corners rule, the Act serves as an
interpretive constraint, making it diffult for an insurance company to deny coverage simply
because the underlying complaint does not make allegations of employer liddiliag 680.
Therefore, although the underlying complaint does not mention LWC or alle@e LW
liability, we musttakethe Act into consideration in making a coverage determination, construing
coverage in favor of the insuretd. Here, the underlying complaint alleges that Rittenhouse
was negligent in failing to erect safeguards and provide supervision over thsit@orAlthough

the underlying complaint does not explicitly mention LWC’s negligence in providifegys

11



precautions, because LWC was responsible for providing a safe work environment for it
employeeswe find that proximate causation exits

Since there is a potential that LWC'’s actigmeximately caused the injuries in the
underlying dispute, Indian Harbor has an affirmative duty to defend Rittenhlols¢.678 {It
is therefore the potentialather than the certainty, of a claim fallwghin the insurance policy
that triggers the insurer’s duty to defend.” (citations omitted)). We cannot finthéhat
allegations in the underlying complaint fall patently outside of Indian Harbolsypmverage
for Rittenhouse.ld. at 680. Accordingly, Indian Harbor has a duty to defend Rittenhasan
additional insured.

B. Sole Negligence

Indian Harborargues that eveih Rittenhouse is covered as an additional insured, the sole
negligence provision releases Indian Harbor from its duty to provide coverRieinhouse.
The sole negligence provision applies to “any person or entity added as an aditisiorel”
and provides that “no coverage shall be afforded under this policy for any losst, erpense
arising out of the sole negligence of any additional insured . . . .” (Def.’s Supp. Br. 5-6
Plaintiff argues thabecause the negligence allegations in the upidgrcomplaint are not
exclusivay directed towards Rittenhouseaheyalso allege negligence against the rope
manufacturer, Mie—- the sole negligence clause does not apply. Indian Harbor argues that
Plaintiff's interpretation is “unreasonably broad” and that the sole negliggoeesion must be
read in conjunction with the terms of the additional insured claldeatg.) Indian Harbor

contends that although the underlying complaint alleges liability against taenapufacturer

2 Plaintiff argues that the Court should apply but-for causation and Indian Hagbesar
that the Court should apply proximate causation. R&enara because we find that proximate
causation exists here, we need not address the question of but-for cauRatiara 814 F.3d
at675.

12



(Mio) in addition to Rittenhouséhe “sole negligencdanguages meant to be interpreted as
between the named insured and the additional insured. Indian Harbor argtiesitiant of
the provision “is to limit additional insured coverage to circumstances whenautied
insured’s negligence, rather than the additional insured’s sole negligersce caase of the
plaintiff's injuries.” (Id. at8.) Indian Harboargues thabecause the underlying complaint does
not point to LWC as the cause of the underlying injuries, Rittenhouse is solelyamegli

Even if we were to adopt Indian Harbor’'s more narrow reading of the solgerexg
provision, we wouldheverthelesfind that the sole negligence provision does not apply here.
For the sme reasonsxplained above, there is a possibility that LWC was the proximate cause
of the injuries in the underlying complaint. Therefore, we cannot find that the underlyi
injuries arise out of the sole negligence of Rittenhouse. For the exact réegdndean Harbor
argues in favor of applying the sole negligence clantder a more narrow interpretatjave
must similarly reject its applicability. Because we must interpret a policy in fatbe afisured,
and because there is a potential that the injuries ards# LWC'’s acts or omissions, we cannot
definitively find that Rittenhouse is solely negligént.

C. Equal Representation

Indian Harbor argues that evéit were required to defend and indemnify Rittenhouse in
the underlyingCoradolitigation, Indian Harbor and PlaintiZurich are requiretb share the
coverage obligations. Indian Harbor argues that because the Indian Harbor malilbg Zurich
policy both seek to provide excess coverage to Rittenhthesgare “mutually repugnant.”
(Def.’s Mot. SJ 31.) Therefore, Indian Harbor argues that both Zurich and Indian Harbor must

equally share the burden of defending Rittenhouse in the unde@wiraglolitigation. Plaintiff

% Sincewe find that the sole negligence provision is inapplicable even under Indian
Harbor’'smorenarrowinterpretationwe need noéxamine Plaintiff's broader interpretatien
namelythat any claim against multiple defendants would render the provision inapplicable.

13



argues thataccording to the policy, Indian Harbor is required to provide primary coverage to
Rittenhouse.

Two competingpolicies are deemed to bautually repugnandf one anotheif they are
“irreconcilable and mutually exclusive Nationwide Ins. Co. v. Horace Mann Ins. Cb9
A.2d 9, 11(Pa.Super. Ct. 200Qkee alsdMega Const. Corp. v. Quincy Mut. Fire Ins. C42 F.
Supp. 3d 645, 662 (E.D. Pa. 2012yV] here fidelity to the language of both policies is
impossible—that is, where one cannot be enforced without running afoul of the other-arthey
deemed mutually repugnant. .”) (citation and internal quotation marks omitteéogressive
N. Ins. Co. v. Universal Underwriters Ins. C898 A.2d 1116, 112@P@.Super. Ct. 2006)
(holding that two insurance policies were irreconcilable because each dictdtdtbihcoverage
was excess).'Courts must reconcile competifigother insurandg clauses when it is possible
to do so.” R.R. Donnelley & Sons, Co. v. Fireman’s Fund Ins, 8o. 03-6412, 2004 WL
2810065, at *5 (E.D. Pa. Dec. 6, 20@dkeration added)The Supreme Qurt of Pennsylvania
hasheld thattwo policies are mutually repugnant if “by following the express dictateseof on
policy, [the court] would be in direct conflict with the dictates of the othAni. Cas. Co. of
Reading, Pa. v. PHICO Ins. C&.02 A.2d 1050, 13856(Pa.1997).

In order to determine if the respective polic@ghcontain “express dictates” that the
coverage is excess, we must examine the “Other Insurance” provisions of eagfi gdie
provisions are as follows:

Zurich’'s “Other InsuranceProvision

4. Other Insurance

*“Other insurance exists where there are two or more insurance policiesgaberi
same subject matteéhe same interest, and against the same ridkrstead v. Diamond State
Ins. Co, 723 A.2d 179, 18pPa.1999)(citation omitted)

14



If other valid and collectible insurance is available to the insured for a loss we
coverunder Coverages A or B of this Coverage Part, our obligations are limited
as follows:

a. Primary Insurance
This insurance is primary except wherbelow applies. If this insurance
is primary, our obligations are not affected unless any of the other
insurance is also primary. Then, we will share with all that other insurance
by the method described in Paragrapbelow.

b. Excess | nsurance
(1) Thisinsurance is excess over:
(& Any of the other insurance, whether primary, excess,
contingent or on any othbasis:
(i) That is Fire, Extended Coverage, Builder’s Risk, Installation
Risk or similar coverage for “your work”;
(i) That is Fire Insurance for premises rented to you or temporarily
occupied by you with permission of the owner;
(i) That is insurance purchased by you to cover your liability as a
tenantfor “property damage” to premises rented to you or
temporarily occupied by yowith permission of the owner; or
(iv) If the loss arises out of the maintenance or use of aircratft,
“autos” or watecraft to the extent not subject to Exsilong. of
Sedion | —CoverageA — Bodily Injury And Property Damage
Liability.
(2) Any other primary insurance available to you covering liability fo
damagesrising out of the premises or operations, or the products and
completedoperations, for which you have been added as an additional
insured by attachment of an endorsement.

Indian Harbor’s' Other InsurancdeProvision

4. Other Insurance

If other valid and collectible insurance is available to the insured for a loss we
coverunder Coverages A or B of this Coverage Part, our obligations are limited
as follows:

a. Primary Insurance

This insurance is primary except when b. below applies. If this insurance
is primary, our obligations are not affected unless any of the other insusance
also primary. Then, we will share with all that other insurance by the method
described in c. below.

b. Excess | nsurance
The insurance is excess over:

15



(1) Any of he other insurance, whether primary, excess, contingent or
any other basis:
(a) That is Fire, Extended Coverage, Builder’'s Risk, Installation
Risk or similar coverage for “your work”
(b) That is Fire Insurance for premises rented to you opoeanily
occupied by you with permission of the owner,
(c) That is insurance purchased by you to cover your liability as a
tenantfor “property damage” to premises rented to you or
temporarily occupietly you withpermission of the owner, or
(d) If the loss arises out of the maintenance or use of aircraft,
“autos” or watercraft to the extent not subject to Exclusion g. of
Section - Coverage A- Bodily Injury And Property Damage
Liability.
(2) Any other primary insuraneailable to you covering liability for
damagesrising out of the premises or operations, or the products and
completedoperations, for which you have been added as an additional
insured by attachment of an endorsement.

In addition to Indian Harbor’s “Other Insurance” provision, the policy contains an
endorsement provisiainatmodifies the “Other Insurancggrovisionto the extenthat there are
any inconsistenciesThe endorsement provisistates the following:

The following additional provisions apply to any person or entity added as an
additional insured by endorsement to this policy:

1. Solely to the extent required by a written contract which the Namedeths
enters into prior to an “occurrence” or offense for which the additional insured is

provided coverage under this policy:

a. This policy shall apply as primary insurance in relation to any
other policy issued to that additional insured.
b. Any insurance or self insurance maintained by the additional

insured shall be excess of the insurance afforded to the additional insured
by this policy and shall not contribute to it.

The Conditions section of this policy, Other Insurance, is modified to the extent it
is inconsistent with this endorsement.

Absent minor formatting differences, the Other Insurance provisiondeargcal. Based
upon the respectiviExcess Insurancejrovisions Zurich’s insurance is excess over Indian

Harbor’'sinsurance. Pursuant to subsectiarsf Zurich’s Excess Insurangegovision, if
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Rittenhouse is added as an additional insured to another insurance faalicy,will only be
required to provide excess insurance to Rittenhouse. Rittenhouse was added as an additional
insured to the Indian Harbor policy under the Purel@sder agreement with LWQn order for
subsection 2 to apply, the other insurance policy must provide primary insurance that covers
liability for damages arising out of the premises or operatiblese,within the Additional
Terms of the Purchase OrdeWC agreed to include “bodily injury and property damage
insurance” taRittenhouse. The Additionalefms also state that “[i]t is expressly understood”
that LWC “assumes all liability for injury . . resulting from the performance of the work . . . and
agrees to defend, indemnify, and hold harmless Rittenhouse Claridge (Additional Terms
(emphasis added).)

Indian Harbor argues that although Rittenhouse was added as an additional insured,
Indian Harbor is not required to provide primary insurance to Rittenhdnd@n Harbor cites
to the Endorsement for support, which states that the policy should serve as priorances
“[s]olely to the extent required by a written contract.” Indian Harbgues that because the
Purchase Order betweklVC and Rittenhouse did not require that Indian Harbor cover
Rittenhouse as its primary insurance, subsection 2 does not appheasidre Zuricrand
Indian Harbor must equally share the coverage obligatiBtantiff rejects thisarguing that
thereis “no provision within [the Endorsement] stating that Indian Harbor’s coverageass
to an additional insured’s own coveragdess there is a primacy clause in the underlying
contract.” (Pl.’s Rep. 20.)

We are required to reconcile the two pdgiif it is possible to do s&R.R. Donnelley
2004 WL 2810065, at *5. Indian Harbor argues that the provisions are mutually repugnant

because both policies seek to provide excess coverage for Rittenhouse. However, we are
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satisfied that the Indian Harbor polidgesnot expressly dictate thads insurance coverage is
excesdere Plaintiff cites to Indian Harbor’s Other Insurance provision, and argues thabhone
the “excess insurance” provisions gp the present casdndian Harbor’s Primary Insurance
provision specifically states that it will serve as primary insuranceptwhen the Excess
Insurance provisions apply. None of those provisions apply here. Although the Endorsement
does modify the “Other Insurance” provision, the Endorsement does not éxpiictiate that an
additional insured must receiegcess coveragmless noted otherwis@he Endorsement states
that “[s]olely to the extent required by a written contract, which [LWCgmninto . . . [t]hs
policy shall apply as primary insurance,” however it doeserptesslystate any requirements
for excess coverageOn the other hand, Indian Harboi@ther Insurance” provision @kcitly
mentions the circumstances under which the policy qualifiésxagss insurance.”

Therefore, wdind that the Indian Harbor policy does not expressly didtete
Rittenhouse must receiwxcess coverage in this case. Since the express distdtEsthe
Zurich policy do not conflict with the expresgteswithin theIlndian Harbomolicy, we
cannot find that the policies are mutually repugnamh. Cas. Co. of Reading, P02 A.2d at
1054. Therefore, subsection 2 of the “Excess Insurance” provision applies, and Zurigh is onl
required to provide excess insurance to Rittenhouse in the undeCigragolitigation.

Accordingly, we find that Indian Harbor is required to provide primary covemBétenhouse.
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V. CONCLUSION

For the foregoing reasorBlaintiff's Motion for Partial Summary Judgment is granted
and Defendant Indian HarboiGrossMotion for Summary Judgment is denied.

An appropriate Order follows.

BY THE COURT:
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R.BARCLAY SURRICK, J.
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