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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NICK A. LAI,

Plaintiff,

CIVIL ACTION
V. NO. 15-2451

RADNOR TOWNSHIP POLICE DEPTet
al.,

Defendants.

OPINION

Slomsky, J. July 11, 2016

l. INTRODUCTION

Plaintiff Nick A. Lai, proceedingpro se brings this suit againsbefendants Radnor
Township Police Department, Superintendent of Pdlitkiam Colarulo, Lieutenant Andrew
Block, SergeantMark Stansen,Officer Steven BannarQfficer Patrick Lacey, andergeant
Joseph Mguire (collectively, “Defendants”) dr alleged violations of Title Vliof the Civil
Rights Act of 1964 Title VII") and the National Labor Relations Acf 1935(“NLRA”). *

In Count | ofthe Third AmendedComplaint(“TAC”), Plaintiff alleges that Defelants
discriminated against hirbased orhis race and national origin in violation of Title VIlIn
Count Il, Plaintiff allegeghat Defendants created a hostile work environratsatin violation of
Title VII. In Count Ill, Plaintiff assertsinfair labor practices in violation of the NLRArinally,

in Count IV, Plaintiff alleges that Defendants retaliated against him based on his race and

1 Title VIl is codified at 42 U.S.C. § 2000et seq, and the NLRA is codified at 29 U.S.C. § 158,
etseq
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national origin in violation of Title VII. (Doc. No. 22.) Defendantshavefiled a Motion to
Dismissthe TACin its entirety (Doc. No. 24.) The Motion is now ripe for dispositfon.

. BACK GROUND?®

In May 2013 the Radnor TownshigPolice Departmen{*Radnor PD”)hired Plaintiff a
man of Asiandescentas a Probationary Poligefficer. (Doc. No. 22 { 16-17.) Plaintiff had
previouslyworked for thePhiladelphia Police Departmeifior approximately eighteeyears. (Id.
1 30.) During Plaintiff’s tenure at the Philadelphia Police Department, he recentggositive
evaluations and was not the subject of disgiplinary action. Ifl.  35.) After RadnorPD hired
Plaintiff, he was assigned to train with Officer Bannar S8egjeantStiansen. 1. § 17.)

Shortly after Plaintiff was hired, he witnessgergeantianserand other Radndpolice
Officersengaging invhat Plaintiff refers to a&acial profiling” (1d. {1 18.) Subsequentlyhile
on patrol with Gficer Bannay Plaintiff reportedthe racial profiling to Officer Bannar (Id.)
Officer Bannar ignoredPlaintiff’s concern (Id. {1 20.) One week laterPlaintiff and Officer
Bannar were dispatched to assigiersowith a locked vehicle. I4. at I 22.) Both Plaintiff and

Officer Bannar noticed seked pill bottles inside thgperson’scar with no prescription labels.

(Id.) The pills were confiscated, but noroperty receipt was prepared, and the driver of the

vehicle, who was Caucasian, was released without artdstff( 2223.) Plaintiff expressed
concernabout the improper handling of narcotics, @ificer Bannar ignored his concerd. 1

23.) According to Plaintiff, his concerns were ignored by Officer Bannar on foursemota

(1d.)

2 In reachinga decisian, the Court has consideréite TAC (Doc. No. 22)the Motion to Dismiss
theTAC (Doc. No. 24)and Plaintiff’'sResponse in Opposition (Doc. No. 26).

® When analyzing the sufficiency gfro se Complaints, courts in this Circuit must liberally
construe the pleadings. Higgins v. Bey293 F.3d 683, 688 (3d Cir. 2002).he following
facts are taken from the TAC and are accepted as true for purposes of e tel@ismiss.
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During his employmentRadnor Police Officers also subjected Plaintiff to negative
treatmentDuring two separate and unrelated conversationise computer room at Radneb,
Officer Bannar andéergeanttiansen both said to Plaintiff, “If you don't like it here you can go
back where you came from.”Id( 1 27.) Another time Officer Lacey “outwardly and publicly
belittle[d] and embarrass[§d Plaintiff after Plaintiff askedwhether there was ‘&ommunity
relations officet at the RadnoPD. (Id. § 29.)

Plaintiff alleges that on various occasions, he was derided “for his speech, made fun of
for the jobs women in his culture engage in,” arasthe subject of jokes regarding his culture.
(Id. 1 41.) Plaintiff allegedthat during a twelvehour training session witlfficer Bannay
Bannar‘made remarks about Chinatown massage parlors after he received a persor@ahcall fr
[an] unknown femalé. (Id. at 17) According toPlaintiff, Officer Bannarmade a comment
aboutthe caller workng in a massage parl@ndsaid, “I want to go [to] Chinatown massage
parlors to get a happy ending(ld.) Plaintiff consideredhis a raciscomment (Id.) Plaintiff
states that his coworkegenerallywould “talk, laugh, and constantly point in his directiond. (
141.)

Plaintiff further alleges that he informed both Officer Banais superior officer)and
SergeantStiansen of various “incidents and inappropriate acts of but not limited to racial
profiling.” (Id. 132.) Instead ofaddressing hisoncerns, Plaintiff alleges that Defendants made
it impossible forhim to complete his work;ausinghim to becomébroken to the point of beg
forced to resign.” Ifl.) Specifically, Sergearilaguire begarto ignore Plaintiff during rdlcall,
which precludedPlaintiff from accessg anovertime sheet thatasbeingpassed from officer to

officer. (d. §33.) Additionally, Plaintiff wasinstructedto drive a“patrol sectdr* for twelve

* In the TAG Plaintiff does not explain or define “patrol sector.”
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hours without a break.Id.) Plaintiff’s fellow officersdid notassist him (Id.) Plaintiff alleges
that he began to receive negative performance reports, which included fasgestatibout
him. (Id.) As a resulthe suffered serious mental stresgl. { 34.) Ultimately, hewas forced to
resign from the Radnd?D. (Id. Y 38)

On May 4, 2015, Plaintiff initiated this actigaio se after exhausting his administrative
remedies under Title VIl (Doc. No. 1.) He filed an Amended Complaint on May 26, 2015.
(Doc. No. 2.) On June 17, 2015, Defendants filed a Motion to Dismiss the Amended Complaint
(Doc. No. 12). The Court held a hearing on Defendants’ Motion to Disinisseptember 16,
2015. Prior to the hearing, Plaintiff filed a Motion for Leave to File an Amendedplaorh
(Doc. No. 15), and he presented the Second Amended Complaint at the hearing. Following the
hearing, the Court granted Plaintiff’'s Motion (Doc. No. 15), ordered that then&&anended
Complaint be filed of record, and granted Plaintiff leave to file a TAmE&nded Complaint.

(Doc. No. 19.) Upon the filing of thBAC on October 7, 2015 (Doc. No. 22), the Court denied
DefendantspendingMotion to Dismisswithout prejudice as moot. (Doc. No. 23.) On October
27, 2015, Defendants filed a Motion to Dismiss T#C. (Doc. No. 2.) Plaintiff filed a
Response in Opposition on December 22, 2015. (Doc. No. 26.)

[11.  STANDARD OF REVIEW

The motion to dismiss standard under Federal Rule of Civil Procedure 12(b)(®) is se

forth in Ashcroft v. Igbal, 556 U.S. 662 (2009). Aftgbalit is clear that “threadbare recitals of

the elements of a cause of action, supported by mere conclusory statementsufticedtto

defeat a Rule 12(b)(6) motion to dismidsl. at 663;see alsd@ell Atl. Corp. v. Twombly, 550

U.S. 544 (2007). “To survive a motion to dismiss, a complaint must contain sufficient factual

matter, accepted as true, to state a claim to relief that is plausible on its Eabgpharm S.A.

France v. Abbott Labs707 F.3d 223, n.14 (3d Cir. 2013) (citing Sheridan v. NGK Metals Corp.
4



609 F.3d 239, n.27 (3d Cir. 2010)). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw teasonable inference that the defendant is liable

for the misconduct alleged.”ld. Applying the principles olgbal and Twombly, the Third

Circuit in Santiago v. Warminster Twp629 F.3d 121 (3d Cir. 2010), set forth a thpeet

analysis that alistrict court in this Circuit must conduct in evaluating whether allegations in a
complaint survive a 12(b)(6) motion to dismiss:
First, the court must “tak[e] note of the elements a plaintiff must plead to state a
claim.” Second, the court should iddéntallegations that, “because they are no
more than conclusions, are not entitled to the assumption of truth.” Finally,
“where there are welbleaded factual allegations, a court should assume their
veracity and then determine whether they plausibly gseeto an entitlement for
relief.”
Id. at 130 (quotindgbal, 556 U.S. at 675, 679). “This means that our inquiry is normally broken
into three parts: (1) identifying the elements of the claim, (2) reviewing thelaom strike
conclusory allegations, and then (3) looking at the -plelhded components of the complaint

and evaluating whether all of the elements identified in part one of the irayeirsufficiently

alleged.” Malleus v. Georgé41 F.3d 560, 563 (3d Cir. 2011).

When determining a miain to dismiss, the court must “accept all factual allegations in
the complaint as true and view them in the light most favorable to the plainBtick v.

Hampton Twp. Sch. Dist., 452 F.3d 256, 260 (3d Cir. 2008here, as here, the complaint is

filed pro se the “complaint, ‘however inartfully pleaded’ must be held to ‘less stringent

standards than formal pleadings drafted by lawyerBatone v. Latini780 F.3d 184, 193 (3d

Cir. 2015) (quotingHaines v. Kerner404 U.S. 519, 5221 (1972)). It shauld be dismissed only

if it appears “beyond doubt that the plaintiff can prove no set of facts in support]ot|fnns

that would entitle [him] to relief.”Olaniyi v. Alexa Cab C¢239 FedAppx. 698, 699 (3d Cir.

2007)(citing McDowell v. Del. Statdolice 88 F.3d 188, 189 (3d Cir. 1996)).




V. ANALYSIS

Pursuant to Federal Rule of Civil Procedure 12(b)(6), Defendants seek to diseniss

TAC in its entirety. (Doc. No. 24.The Court will address eadt Plaintiff’s claims in turn.
A. Plaintiff Has Plausibly Alleged a Claim of Racial Discrimination

In Count | of the TAC, Plaintiff alleges that Defendants discriminatedhsigaim in
violation of Title VII. Title VIl makes it unlawful for an employer to “discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of emplpyme
because of such individual's race, color, . . . or national origin.” 42 U.S.C. §-2@)1©
(2012). In the absence of direct evidence of discriminatianplaintiff alleging intentional

discrimination may establish a prima facie case of discrimination undétdbennell Douglas

framework. Rodriguez v. Nat'l R.R. Passenger Corp., 532 F. App’x 152, 152 (3d Cir. 2013)

(citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)). To make out a prima

fade casePlaintiff must show that hée'(1) is a member of a protected class; (2) was qualified

for the position; (3) suffered an adverse employment action; and (4) the adveisgneemt

action was made under circumstances that give rise to an inference of unlawafuhidation.”

Id. Defendants do not contest that Plaintiff is a henof a protected class. Accordingly, this

discussion will focus on the second, third, and foetémentf theprima facie case analysis.
With regard to the seconelement—whether Plaintiff was qualified for the positien

Defendants argue that the Complaint “is silent with respect to any refereRtaeniiff’s actual

> A plaintiff seeking to use dire@vidence to showdiscrimination“faces a high hurdle,” and
“[d]erogatory comments or stray remarks in the workplace that are unrelated |ty raemt
decisions, even when uttered by decision makers, do not constitute direct evidence of
discrimination.” Tingley-Kelley v. Tr. of Univ. of Pa, 677 F. Supp. 2d 764, 776 (E.D. Pa.
2010)(quotation omitted); see aldéllanueva v. Christiana Care Health Servs., Inc., No. CIV.
A. 04-258-JJF, 2007 WL 188111, at *4 (D. Del. Jan. 23, 2007) (“While Ms. Colhemarks
may have been insensitive and rude, the Court cannot conclude that they are direct evidence of
discrimination.’). Based on the facts in the TAC, the Court cannot conclude that Plaintiff has
showndirect evidence of discrimination.




skills and abilities or, conversely, the skills and abilities required of someonagas a
Probationary Police Officer.” (Doc. No. 24 at P)aintiff alleges, howevethathe had worked
for the Philadelphia Police Department for oegghteenyears with positive evaluations and no
disciplinary actionsgainst him(Doc. No. 22 35.) Theinference arises that Plaintiff was hired
by the Radnor Plbased onis positive emplgment history (Id. § 38) Using an objective
standardpeing hired and having theecessargducation and experience compel the conclusion

that Plaintiff was qualified for the positiortsempier v. Johnson & Higgind5 F.3d 724, 729 (3d

Cir. 1995). Accordingly, Plaintiff has satisfiedhe secon@&lementof a discrimination claim

As to the third elememt—whether Plaintiff suffered an adverse employment aetion
Plaintiff alleges that he was “forced to resign under constructive digehar(d. I 32)
Defendants argue that Plaintiff “relies exclusively on [the] legal conclutham he was
‘constructively discharged™” and therefore does not satisfy étement. (DacNo. 24 at 8.)
Under Title VII, “a plaintiff who voluntarily resigned may maintaén case of constructive
discharge when the employer's allegedly discriminatory conduct creates@spheére that is the

constructive equivalent of a discharge.” Sheridan v. E.l. DuPont de Nemours and Co., 100 F.3d

1061, 10753d Cir. 1996) (citations ortied). This is an objective test applied “to determine
whether ‘the employer knowingly permitted conditions of discrimination in eynpat so
intolerable that a reasonable person subject to them would resigh.(§uotingAman v. Cort

Furniture Rental Corp., 85 F.3d 1074, 1084 (3d Cir. 1996)).

At the motion to dismiss stage, a court must determine whether the facts as ptedded
cause a reasonable jury to find that Plaintiff's continued employment wouldoteratie. See
Wiest v. Lynch 15 F. Supp. 3d 543, 561 (E.D. Pa. 20(4ating “it is too early, at the motion to

dismiss stage,” to hold that plaintiff cannot establish constructive dischargd basais



subjective “physiological responses” and sudden poor evaluatio@gurts lo& to various
factors in making this determination, including whethgf) [Plaintiff] was threatened with
discharge; (2)Hgl was encouraged to resign; (Ble] was demoted or suffered a reduction in pay
or benefits; (4)[he] was involuntarily transferredo a less desirable position; (§)is] job
responsibilities were altered; and (B)e] began receiving unsatisfactory job evaluations.”

Seeney v. Elwyn, Inc., 409 F. App'x 570, 573 (3d Cir. 20%4é also Embrico v. U.S. Steel

Corp, 404 F. Supp. 2d 802, 822 (E.D. Pa. 20(&ating, “Courts have found that a poor
performance rating coupled with evidence that the employer has used it to ithéf'pla
detriment may be considered aivarse employment action.” (quotation omitted)).

Plaintiff has allegd that on two occasions, Officer Bannar and Sergeant Stiansen said to
him, “If you don't like it here you can go back where you came from.” (Doc.28d] 27.)
Additionally, Plaintiff alleges that on various occasions he was “publiclytlegdil,” derided for
the way he spoke, and made fun of for the work in which women in his culture enget&d.
29, 41.) Plaintiff states that he informed both Officer Baramal Sergeant Stiansen of various
“incidents and inappropriate acts of gt limited to racial profilind, and nothing was done.
(Id.  32.) Plaintiff has alleged that he was instructed to drive a “patrol sector” withawtaét b
and without help for twelve hours.ld( { 33.) He was also ignored during roll call, which
prevented him acceds an overtime sheet.ld() Moreover,during this time he began to
receive poor performance reviews even though he had previously only received pegitwus.r
(Id. 19 33, 35.) Accepting Plaintiff's allegations as trudlaintiff’s resignationmay be
considereda forced resignation under constructive discharge and ther@foreadverse

employment actioat this stage



Defendants next argue that Plaintiff has albégedthat theadverse employment action
(here,a constructive discharge) occurregchuse of his membership in a protected classler
the fourthelementof the prima facie casewhether the adverse employment action was made
under circumstances giving rise to an inference of unlawful discrimiratioarelevant inquiry
is whether diseminatory animus motivated the employer to take the adverse employment

action. Rodriguez 532 F. App’x at 153(citing Fuentes v. Perski82 F.3d 759, 765 (3d Cir.

1994)). ‘The inquiry into the [fourth] element, proof of a causal link, generally focuses on

timing and proof of ongoing antagonism.” Burton &a. Bd. of Prob. & Parole, No. CIV. A.02

2573, 2002 WL 1332808, at *6 (E.D. Pa. June 13, 2002) (citing Woodson v.Papat Cq.

109 F.3d 913, 920-21 (3d Cir. 1997)).

Here, Plaintiff has alleged thBiefendants’ conduataused him tde“broken to the point
of being forced to resigander constructive discharge due to Defendants making it impossible
for Plaintiff to complete his task at hand as an officétd. § 32.) Plaintiff claims that he told
both Officer Bannar and Sergeant Stiansen about various “incidents and inappragsaif but
not limited to racial profiling.” Id. § 32.) Furthermore, Plaintiff alleges that Officer Bannar,
Plaintiff's superior officer, made various discriminatory commémgard him Though Plaintiff
does not specify the temporal relation between Defendants’ conduct and histie@sigha
Court infers that they were close in time based on Plaintiff's allegation thzdaene‘broken
to the point of being forced to resign.” (Doc. No.232);seeBurton 2002 WL 1332808, at *6
(declining to dsmiss discrimination claims even though “the complaint is not a model of clarity
and fails to establish a coherent tiivee of alleged misconduct”).

Given the above analysiBlaintiff has allegd facts thatshow that thediscrimination

created conditions so intolerable that a reasonable person would r&agause Riintiff has



madeout aprima facie caseghe Courtwill not dismiss Plaintiff'sTitle VII discrimination claim
at this stage.
B. Plaintiff Has Plausibly Alleged a Claim of Hostile Work Environment

Defendants nexarguethat Plaintiff hasnot adequatelypled a claim for hostile work
environment. Defendants argue that Plaintlfasfailed to showthat he suffered “intentional
discrimination because ofenbership in a protected classnd, “as the remaining prima facie
elements of a hostile work environment claim hinge on [the first element,] ¢élesents cannot
be satisfied.”(Doc. No. 24 at 8.)The Courtdisagrees

To successfully assert a hosterk environment claim under Title VII, Plairftimust
demonstrate that!(1) he suffered intentional discrimination because of his [race]; (2) the
discrimination was pervasive and regular; (3) it detrimentally affeci®eg (@) it would have
detrimentallyaffected a reasonable person of the same protected class in his position; and (5)

there is a basis for vicarious liability.Caver v. City of Trenton420 F.3d 243, 262 (3d Cir.

2015)(alterations in originaljquotingCardenas v. Masse®69 F.3d 251, 260 (3d Cir. 2001)).

First, Plaintiff has plausibly alleged the firslkementof the prima facie case, that he
suffered intentional discrimination because of his membership in a protected (@ax. No. 24
at 8.) Title VII “applies to both ‘facially neutral mistreatment’nda “overt [ethnic]
discrimination” that togethecreatea hostile work environment.Cardenas?269 F.3d at 261
(alteration in original) quotation omitted) For example, theourt in Cardenasheld that
considering facially discriminatory comments regarding the plaintiff’'s etignimanagement
decisionscomplained of byplaintiff, thoughfacially neutral provided evidence “from which a
jury might find ethnic animus underlying other ostensibly nondigoatory incidents.” Id. at

262.
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The Third Circuit hasnever required a plaintiff to demonstrate direct proof that [his]

harasser's intent was to create a discriminatory environmgbtdmson v. William Paterson

Coll. of N.J, 260 F.3d 265, 278 (3d Ci2001). Instead, “with respect to certain conduct, the
intent to discriminate can be inferred.ld. Additionally, “because discrimination is ‘often
simply masked in more subtle forms,’ it is often difficult to discern discriminatoinus.” Id.
(quoting Aman, 85 F.3d at 1074).

Defendants argue that Plaintif’'s Complaint “makes only passing refesfhde]
Plaintiff's “membership in a protected class and, instead, focuses thatimies of mistreatment
on reaction[s] to his complaints about supposed racial profiling.” (Doc. No. 24 at 8.) Hpwever
the Court must construe the facts in the light most favorable to PlaintifthelMAC Plaintiff
alleges that he was the recipient of many discriminatory comments. Plaintifsafegen two
separateoccasions, Officer Bannar and Sergeant Stiansen said to Plaintiff, “If youli#&enit
here you can go back where you came from.” (Doc. No. 22 at J 27.) He also allegefddiat Of
Lacey “autwardly and publicly belittlg]] and embarrass[ed]” him.Id(  29.) Plaintiff alleges
that he was ridiculed “for his speech, made fun of for the jobs women in his culture emgjage i
and was the subject of jokes regarding his culturdd. @t 41.) Plaintiff alleges that Officer
Bannar made remarks to Plain@bout wanting to go to a Chinatown massage parlor to “get a
happy ending.” 1fl.) Additionally, Sergeant Maguire ignaré€laintiff during rol call, thereby
precluding Plaintiff’'s acces® an overtime sheethat waspassed from officer to officer during
roll call. (Id. 1 33.) Finally, Plaintiff's fellow officers failed to assist him while on patrat a
Plaintiff began to receive poor performance reports, which he alleges contaised fa

information. (d.)
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Based on theforementionedemarks,Plaintiff has sufficiently allegedovert [ethnic]
discrimination.” Cardenas269 F.3d at 261. With respect t@ thllegedconduct, “the intent to
discriminate can be inferred. Abramson 260 F.3d at 278. The facially neutral conduct, taken
together with the discriminatory comments, proviéeglence “from which a jury might find
ethnic animus underlying other ostensibly nondiscriminatory incider@afdenas269 F.3d at
262. Accordingly, Plaintiff has fulfilled the fireiementof the prima facie case foohtile work
environment.

Second, Plaintiff has alleged facts sufficient to prove that discrimination was
pervasive andegular, and altered the conditions of his employment. safsify the second
element it is well settled that “a plaintiff must shotmat his workplace was ‘permeated with
discriminatory intimidation, ridicule, and insult that is sufficiently severe orgsére to alter the
conditions of the victim's employment and create an abusive working environmBrogks V.

CBS Radio, Inc., 342 F. App’x 771, 776 (3d Cir. 2009) (quoniatil R.R. Passenger Corp. V.

Morgan,536 U.S. 101, 116 (2002))The environment must be objectively hostil&reer v.

Mondelez Global Inc., 590 F. App’x 170, 173 (3d Cir. 2014).

Further, in the Third Circuit, analysief hostile work environmentlaims “must
concentrate not on individual incidents, but on the overall scenakim&mson 260 F.3d at 276
(quotation omitted) As a result, to determine whether harassment was sewvpesvasive, the
Court must look at all of the circumstances and consider “the frequency ofstenthatory
conduct; its severity; whether it is physically threatening or humiliating, orre oféensive
utterance; and whether it unreasonably intedewith an employee’s work performanceClark

Cnty. Sch. Dist. v. Breeden, 532 U.S. 268, 270-71 (2001) (internal quotation marks omitted).
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Here, taking into account tr@rcumstancesthe discriminatory conduct Plaintiff alleges
created an objectivelyostile work environment. Plaintiff was the recipient of frequent
discriminatory commes from Radnor Blice Officers® Plaintiff alleges that these comments
interfered with his work. Beyond the discriminatory comments, Plaintiff alldggshe was
ignored during rdl call, which precludd him from receiving an overtime sheet that was passed
from officer to officer. (Doc. No. 22 | 33.) eHhlsoalleges thatils fellow officers failed to assist
him while on patrol, and he began to receive negative ipeaiace reports. Id.) As a result,
Plaintiff suffered mental stressld( 34.) Accordingly, Plaintiff has sufficiently mlehat “the
alleged statements that suggest racial animus are objectively hostile acts thdtthéieéterms
and conditions’ of [his] employment.Greer 590 F. App’x at 174 (quotinBreeden532 U.S. at
270). Thus, Plaintiff has sufficiently pleldatthe di€rimination was pervasive and regular.

Third, Plaintiff has sufficiently allegethat the discrimination detrimentally affectein.
This elementof the prima faciecaseis a subjective standardequiring a showingthat “the
alleged conduct injured thiparticular plaintiff giving [him] a claim for judicial relief.Andrews

v. City of Philadelphia, 895 F.2d 1469, 14&8l Cir. 1990). In the TAC Plaintiff states that he

suffered mental stress amas “broken to the point of being forced to resigiDoc. No. 22
32.) Thus, Plaintiff has sufficiently plede third elemendf the prima facie case.

Fourth, Plaintiff also hasplausiblyalleged that a reasonable person who ithexsame
protected class ihis position would be detrimentally affected by the discriminatidhe fourth

elementis an objective standard arid is here that the finder of fact must actually determine

® As noted Plaintiff alleges that hevas repeatedly told)f you don't like it here yowcan go back
where you came frorh. (Doc. No. 22 at f 27.)He also claims thate was ridiculed for his
speechwas ‘made fun of for the jobs women in his culture engage in,” and was the subject of
jokes regarding his culture.Id( T 41.) Plaintiff further alleges that Officer Bannar made
remarks to Plaintiff about wanting to go to a Chinatown massage parlor to ‘tombpsy

ending.” (d.)
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whether the work environment is [racially] hostilédhdrews 895 F.2d at 1483eealsoBryant

v. Wilkes-Barre Hosp., Co., 146 F. Supp. 3d 628 (M.D. Pa. 201B)aintiff also has produced

sufficient evidence to show that the repeated comments and continual mocking by her co
workers made her more than simply upset [] and that this conduct would have wl@iiyme
affected a reasonable person in like circumstance$Maintiff has plausibly alleged that the
racial remarks and negative comments would detrimentally affect a rekesqaabonin his
protected class.

Finally, Plaintiff has sufficientlypled that RadnorPD is vicariously liable for racially
discriminatory acts.Under the fifthelement Plaintiff must allege a basis for respondeat superior
liability. Andrews 895 F.2d at 1482 Underthe doctrine ofrespondeat superioan employer
may be liablefor racially discriminatory acts by an employee who creates a hawstitk
environment. Faragher524 U.S. 775, 780 (1998)An employerwill be liable for creation ofa
hostile work environmentherethe alleged harasser isapervisor. The United StateSupreme
Court hasstated that an employee is a “supervisor” whdre employer has empowered that

employee to take tangible empiognt actions against the victim . . Yance v. Ball State Uniy

133 S. Ct. 2434, 2443 (2013) (quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 744

(1998)). A “tangible employment action” includes “discharge, demotion, or undesire
reassignment.’Ellerth, 534 U.S. at 765.

ConstruingPlaintiff's Complaintliberally, it appears thaBergeantStiansen Lieutenant
Block, andSergeanMaguire are allsupervisors oPlaintiff. Plaintiff specificallyalleged that
SergeantMaguire began to ignore Plaintiff during Iraall, preventing access to an overtime
sheet (Doc. No. 22 { 33.)Plaintiff alsoalleges that he began to receive negative performance

reports, which contained false informationld.Y Additionally, Plaintiff alleges that Officer
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Bannar, who is alleged to have subjected Plaintiff to many irssawfcracial discrimination, was
assigned to train Plaintiff for twelve hours. (Doc. No.) 22urther, Defendants have not alleged
that any employees of the Radn®D named in Plaintiff's Complaint were not Plaintiff’s
supevisors. Because Plaintiff has fulfilled all of the elements of the prima facie caseos$tite
work environmentlaim will not be dismissedt this juncture.
C. Plaintiff Has Not Plausibly Alleged a Retaliation Claim

Next, Plaintiff alleges that Defendants leteed against him based on his race and
national origin. After Plaintiff informed his superior officer about racial ipngf by other
officers, Plaintiff was “talked down fb“yelled at,” and given negative performance reviews
(Doc. No. 22 1 33.)Defendants argue that Plaintiff’s retaliation claim fails because the alleged
retaliation was in response to Plaintif6pposition to racial profilingf the public, which is not
an activity protected by Title VIIThe Court agreeend will dismiss Plaintiff’s retaliation claim.

Title VII makes it unlawful for an employer “to discriminate against any indafid . .
because he has opposed any practice made an unlawful employment practice byghhjsteub
or because he has madeclaarge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. §2@)0€&hus it is
unlawful for an employer to take an adveeseploymeniaction against an employee who eith
opposes a discriminatory employment practice or files a complaint with theCEE
successfully allege alaim of retaliation, Plaintiff must demonstrate that: (1) he engaged in
protected activity, which means that he either opposed an employmentegaadiled an EEOC
charge; (2) he was subjected to contemporaneous or subsequent adverse action; and (3) there wa

a causal link between Plaintiff’s protected activity and the adverse acitware v. City of

Phila, 461 F.3d 331, 341 (3d Cir. 2006)uging Nelson v. Upsala Coll., 51 F.3d 383, 386 (3d
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Cir. 1995). Defendants challenge the “protected activity” and “causal lialkkmentsof
Plaintiff’s prima facieretaliationcase and the Court will address only thedements (Doc. No.
24 at 10.)

First, Defendants allege that Plaintifas failed to sufficiently pleatthe firstelementof a
retaliation claim because lokd not engage ia proteted activity. Indeed, “protected employee
activity includes ‘participat[ing] in certain Title VIl proedings’and‘oppos[ing] discrimination

made unlawful by Title VII.”” Tinio v. St. Joseph’s R4gMed. Ctr, No. 152096,2016 WL

1169121 &*2 (3d Cir. Mar. 25, 2016jquoting_Moore 461 F.3d at 341):For an activity to be
protected, the employee must hold an objectively reasonable and good faithtHzliehe

activity they oppose is unlawful under Title VII.”_Spangler v. City of PhHa3 F. App’'x 142,

146 (3d Cir. 2013) (quoting Moore, 461 F.3d at 341).

In Wimmer v. Suffolk County Police Dejprtment the Second Circuit addressed a

guestion of retaliation concerning pobationarypolice officer. 176 F.3d 125, 128 (2d Cir.
1999). There, the [aintiff alleged that he was given poor performaneeews and eventually
terminated after he reported police officers making racial slurs at blacknsitend questi@ul
one officer'straffic stops of Hispanic driverwithout cause.Id. at 134. The court explained
that, because the plaintiff's opposition “was not directed at an unlamplbyment practice of
his employer,” the plaintiff's claim of retaliation was not cognizable undés VII. Id. at 135
(emphasis in original).

Here, Plaintiff allegeshat he informed Officer BannandSergeant Stiansesf various

incidents of racial profiling, but instead of addressimg concerns, Defendants made it
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impossible for Plaintiff to worK. (Doc. No. 24 { 32.) However, none of Plaintiff's opposition
activity implicated an employment practice made illegal by TitleBétause Plaintiff opposed

the racial profiling of citizens of Radnor, and not of employees of the R&iIhoEeeRossell v.

Cty. Bank 270 F. App’x 217, 217 (3d Cir. 2008) (finding that a bank’s treatment of black
customers did not caftitute a protected activity because treatment of customers is not covered

by Title VII); Slaughter v. @. of Alleghany No. 2:11cv-00880, 2014 WL 3778318 at *5

(W.D. Pa. July 30, 2014)fdllowing Wimmer and stating that “complaints about racially
discriminatory actions by eworkers againshonemployeesre not protectedactivity
underTitle VII™).

With regard to thirdelementof Plaintiff's retaliation claim,Defendants alleg¢éhat he
does not state a plausible claim because he has not established that there was akcausal |
betweenthe protected activity and the adverse actioDefendantsmaintainthat thealleged
retaliation and poor performance reviews weogin response t@any protected activity (Doc.
No. 24 at 10.)

Here, Plaintiff has not established that he engaged in a protected activity because, as
previously stated, complaints regarding the treatment ofenguloyees areot protected by
Title VII. As such, Plaintiff has not demonstrated that a causal connegisiadebetween his
engagement in a protected activity and Defendants’ adverse aEtonhese reasonBlaintiff’s

retaliation claim will be dismissed.

" Specifically, Plaintiff alleges that shortly after he began workingwiteessed Sergeant
Stiansen and other Radnor Police Officers engaging in racial profiling, angdreeckthis to
Officer Bannar. Id. 1 18.) Plaintiff alsocalleges that he expressed his concern to Officer
Bannar that no property receipt was prepared for a Caucasian individual who was found in
possession of unmarked narcotic bottldd. {f 2223.)
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D. Plaintiff Has Not Plausibly Alleged an Unfair Labor Practices Claim
Finally, Defendants argue that Plaintiffslational Labor Relations Act of 1935
(“NLRA") claim fails because he has failed to set forth any basis for his atainbecause the
NLRA does not apply to public employers and employees. (Doc. No. 24 at 11.)

The NLRA"“does not cover public employers or their employeddduffe v. Gambone

Civ. A. No. 116390, 2012 WL 2343381 at *6 (E.D. Pa. June 20, 2012) (citing 29 US.C.

152(2)); Jackson v. Temple Univ., 721 F.2d 931, &3B(3d Cir. 1983). Irthe TAC, Plaintiff

states both that RadnBD is a local government agency, and that he was employed as a Radnor
Police Officer. (Doc. No. 22 1 2, 17.) As such Plaintiff is not an employee covered by the
NLRA, andfor this reason, thelaim fails

V. CONCLUSION

For the foregoing reasonBefendants’ Motion to Dismiss (Doc. No. 24j)ll be granted
in part and demd in part Plaintiff's retaliation and unfair labor practices claimdl be
dismissedandhis discrimination anthostile work environmerdlaims will not be dismissed.

An appropriate Order follows.
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