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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NICOLE MCDANIELS |,
Plaintiff,

V. CIVIL ACTION NO. 15-2803

CITY OF PHILADELPHIA ,
Defendant.

M EMORANDUM_OPINION
RUFE, J. FEBRUARY 13,2017

Before the Couris Defendant City of Philadelphia’s Motion for Summary Judgment.
For the reasons that follow, the motion is denied, as there are factual disgarelsng nearly
every element of Plaintiff's claingnd Defendant has failed to put forward any compelling
evidence or argument that it is entitled to judgment as a nodti@w.

.  BACKGROUND

This case concerns the shooting death of AdrmmarMcDaniels by Jermias Oliva
Philadelphia Police Officewith a checkered pastThe parties have stipulateddome of the
following facts although others remain in dispite.

A. The August 20 Shootingof Mr. McDaniels

The parties agrethat a0 the evening of August 20, 2013, Officer Olivo and his partner,
Officer Camarote, were in uniform addving amarked patrol car when they attempted to stop

a Buickfor disregarding a stop signMr. McDaniels was riding in thigont passenger seand

! Plaintiff Nicole McDaniels brings this case as the administrator of Mr. Miel&sestate.
2Doc. No. 161 (Defendant’s Statement of Stipulated Material Facts).
*1d. 11.
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Kareem Gordon was drivin.The Buick initially stopped, but sped offhen the officers exited
ther patrol car’ The officersreturned taheir vehicleanda brief chase ensued, whiehded
when the Buick struck a minivan at the intersection 8f S#eet and Glenwood Avenue and
came to resbna nearby sidewalk Mr. Gordonfled the scenen footwhile Mr. McDaniels
remained in the cdr.Officer Camarotesplit off to chaseafter Mr. Gordon while Officer Olivo
approached the passenger side of the Bliick

The partieglispute what happened nexRlaintiff allegesbased on independent
eyewitness testimontyat Officer Olivo approached the Buick with his gun drawn, opened the
door, and yelled “get out, get out.Mr. McDaniels, who wasnarmed, remained seated and
turned toward Officer Olivd® Officer Olivo “then just started shooting,” paused brieflgen
Mr. McDanielsappeared tteanover,andresumed firing"* Plaintiff offers theopinions of two
expertghatMr. McDaniels was unarmed at the time of the shootitipough a gun was later
recovered from the caf.

Officer Olivo provided a different account of the shoofiagd testified that as he
approached the Buick, Mr. McDaniels opened the door and pointed a gunat Gificer

Olivo claimsthathe instructed W McDaniek to drop the weapon and thiged two shots when

“1d. 72.

°1d. 73.

®1d. 194-5.

"1d. 76.

81d. 11 6-7.

° Doc. No. 172, Ex. B (Deposition of Tahir Lamar) at 2513.
104,

d. at 25:1416.

25eeDoc. No. 173, Ex. C(Expert Report of Dr. Charles Wetli, MD); Doc. No.-18Ex. E(Expert Report of Dr.
Albert B. Harper).

13Doc. No. 171, Ex.A (Deposition of Jermias Olivo) at 3038:13.
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Mr. McDaniels failed to do s&' In response, Mr. McDaniels raised his weapon again, and
Officer Olivo firedseveral more rounds until the gun fell from his hafids.

B. The Philadelphia Police Department’'y“PPD’s”) Useof-Force Policies and
Training Practices

Mr. McDanielss deathcameduringa rise inshootings byPDofficersbetweer2007
and 2014 despite an overall downward trend in violent crime dtifengameperiod® In
August 2013thenPolice CommissiongCharles Ramsey asked the United States Department of
Justice (“DOJ")}to provide technical assistant®ethe PPDincluding an evaluation of its use-of-
force policies'’ The resulting reporin Assessment of Deadly Force in the Philadelphia Police
Departmentwas issued in 2015 amdentified numerous deficiencies PPD’suse-offorce
policies training programs, and investige¢ procedures

TheDOJReport found that PPD officers did not “receive regular, consistent training on
the department’s deadly force policy,” and were not provided sufficient altes#b the use of
deadly force'® For example, officers lacketk-escalation trainingvhich can reduce the
likelihood that officers willresort todeadly force'® PPDalsodid not provide officers with

comprehensive training covering a wide variety of scenarios, including foot tsurshigh-

141d. at36:1837:19
151d. at37:641:12

¥ Doc. No. 17 (Plaintiff's Response to Defendant’s Motion for Summadagmhent) at 5; Ex. JXS.DEP T OF

JUSTICE, COLLABORATIVE REFORMINITIATIVE : AN ASSESSMENTOF DEADLY FORCE IN THEPHILADELPHIA POLICE
DEPARTMENT(2015))(“DOJ Repof) at 2, 1011. Defendant has not stipulated to these facts, but does not dispute
that they must be viewed in the light most favorable to Plaintiff for the pagpaf this summary judgment matio

Doc. No. 25 (Defendant’s Reply Memorandum in Support of Motion for Summegymint) at 1.

"DOJ Reporat 1.
181d. at 4042.
191d. at 6970.



crime aread® Thislack of training contributed to threat perception failusgfficersin the
field, such as mistakenly believing that an unarmed person was carryeepant*

The DOJ also found PPD’s use-of-force policies fragmented and confdsing.
particular PPD Diective10, which governed the use of deadly force at the time of Mr.
McDanielss shootingwaspoorly wordedand incorrectly led officers to believe they could
employ deadly force whenever thigaredfor their life.?*> However, thisvasinconsistentvith
the Directive’sintent and controlling Supreme Court precedent, both of whighthe use of
deadly force to situations in whidhis objectively reasonablé. As a result, PPD officers were
sent into the field without a clear understanding of wtheruse of deadly force was permissible
under PPD policy ofederal law.

The DOJ’s conclusions were consistent with those redoh&daintiff's proffared expert
on police practicedDr. R. Paul McCauleyDr. McCauleyundertook a review of PPD deadly
force incidents over a Iyear periodand found that PPD officers received inadequate training
and lacked clear guidance regarding when the use of deadlyvasegpropriate”> Dr.
McCauley detrminedthat due to a lackf training PPD officersengaged irdangerousactics
such as “partnegplitting”—in which two partners split up to pursue different suspects—which

can heighterhe risk thatn officer will fear forhis or hedife andresort to deadly force

21d. at 8384.
Zd.

21d. at 4043.
21d. at 4345.

21d.; see also Graham v. Connaf90 U.S. 386, 397 (1989) (‘[f¢‘reasonablenesimquiry in an excessive force
case is an objective onghe question is whether the officeextions aréobjectively reasonablén light of the
facts and circumstances confronting them, without regard to theirlyingentent or motivatiori) (citations
omitted).

% Doc. N0.19-1, Ex. H (McCauley Report).



unnecessarily® Dr. McCauley concluded that PPD’s “longstanding practice and custom” of
failing to train officers caused Officer Olivo to resornnecessarilyo the use of deadly force
against Mr. McDaniel§’

C. PPD’sDisciplinary System

Plaintiff has put forward evidence that the problems at PPD extended to ipdinnksygi
systemas well A 2003 report by PPD’s Integrity and Accountability Office (“IAO”) found that
investigationdy PPD’sInternal Affairs Division (“IAD”) suffered fromexcessive and chronic
delays, a haphazard penalty system, inadequate follow-up efforts, and avediaiagie to
discipline officers who had violated PPD policies or engaged in severe miscéhdung.|1AO
Report also found that “the conditions necessary for meaningfuaatiag reforms” did not
existbecause PPD leaderslgpnerallytolerated misconduct and an “inherent fraternity” existed
between officers anthe IAD personnetharged with disciplining ther.

Dr. McCauleyconducted an audit of IAD investigations and conclutietl similar
problems still plagued PPD’s disciplinary system at the time of Mr. McDasddsth
Specifically, Dr. McCauley found thdAD investigationgrequentlywereuntimely and
incomplete and often fagdto accaunt for flawed threat perception or poor tactical decisions
wheninvestigatinga shooting by an office’ In additionbecauselisciplinary proceedings only
focusedon the shooting in question anid ot take into accouran officer’sprevious

misconduct—includingastshootings—they dd not adequately penalize officers for repeated

%1d. at 1517.
271d. at 4445.

% Doc. No. 231, Ex.L (PHILA. POLICE DEP T INTEGRITY AND ACCOUNTABILITY OFFICE DISCIPLINARY SYSTEM
(2003)) (“IAO Report”) atl-3, 1419.

#1d. at 4.
% McCauley Report at 15, 34.



violations of PPD policy, even thougbpeatedhootings are exceedingly rare and thsgang
redflag that an officer may need additional training omitaring.®* Dr. McCauley also found
that PPD lackedn effective early warning system to identify and track problem officers ngnaki
repeated violations of PPD poliayore likely>?

Dr. McCauley determinethat PPD’s disciplinary system failed to ident@ficer Olivo
as a problenofficer andtake appropriate disciplinary measudespite numerous red flags.
Beforehe shot Mr. McDanie|fficer Olivohadamassed a staggering record of complaints,
including wo other shootings, an illegal seargiysical and verbal abuse, witness intimidation,
domestic assault, and steroid abiis@r. McCauley foundhat PPDdid not meaningfully
investigate thesmcidents and took no remedial actionshe wake of théwo prior shootings
despite evidence that Officer Olivo had made improper decisions regarding thearse af f
both situations? Moreover, none of these prior incidents were taken into account ®PiDts
review of Mr. McDaniels death, and Officer Olivo was ultimately cleared of amgngdoing
in that investigatiori> Dr. McCauleyconcludedhatMr. McDanielss death could have been
avoided if PPD had intervened and taken remedial action after receiving the poanmlaints

against Officer Olivo™®

3 McCauleyReport at 17. In fact, only approximately 3% of PPD officers have beervetai three firearm
dischargesas Officer Olivo was|Id. at 1617.

%21d. at 16.

#1d. at 1213. These incidents all appear in Officer Olivo’s “Concise Officer Historydc.INo. 30 (Ex. C. to
Defendant’s Reply in Support of Motion for Summary Judgment).

3 McCauley Reporat 12.
*1d. at 1516.
*1d. at 16.



D. Procedural History

After Mr. McDanids’s death Plaintiff filed suit against Officer Olivo in the Philadelphia
Court of Common Pleas assertstgtelaw claims. Plaintiff later amended the Complaint to add
a8 1983 claim against the City of Philadelphidefendants then removed the case to federal
court, and Officer Olivo was dismissed by agreement of the parties, leaving oB8I{ 988
claim against the Citywhich now moves for summary judgment.
. LEGAL STANDARD

A. Summary JudgmentStandard

A court will award summary judgment on a claim or part of a clainrevtieere is “no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.”®" A fact is “material” if resolving the dispute over the fact “might affect the onécof
the suit under the governing [substantive] lafv.A dispute is “genuine” if “the evidence is such
that a reasonable jury could return a verdict for the nonmoving party.”

In evaluating a summary judgment motion, a court “must view the facts in the light mos
favorable to the non-moving party,” and makery reasonable inference in that party’s falor.
Further, “a court may not weigh the evidence or make credibility deteromisaft
Nevertheless, the party opposing summary judgment must support each essemtial ef the

opposition with concretevidence in the recort. “If the evidence is merely colorable, or is not

3"Fed. R. Civ. P. 56(a).

3 Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986).

d.

“9OHugh v. Butler Cty. Family YMGA#18 F.3d 265, 267 (3d Cir. 2005).
“1Boyle v. Cty. of Alleghenyt39 F.3d 386, 393 (3d Cir. 1998).

“2 Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).
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significantly probative, summary judgment may be granfddhis requirement upholds the
“underlying purpose of summary judgment [which] is to avoid a pointless triabes agherét
is unnecessary and would only cause delay and exp&h3@érefore, if, after making all
reasonable inferences in favor of the non-moving party, the court determinténetkas no
genuine dispute as to any material fact, summary judgment is aiapedpr

B. Moné€ll Liability Und er § 1983
Plaintiff brings a claim unde§ 1983alleging that Officer Olivo violated Mr.

McDanielss right to be free from the unreasonable use of deadly force under the Fourth and
Fourteenth Amendments[Section]1983 provides remedies for deprivations of rights
established in the Constitution or federal laws,” but “does not, by its own ternts, crea
substantive rights® Thus, as a threshold mattBfaintiff must establiskhat Officer Olivo
violated Mr.McDaniels’s constitutionatight, which requires showingHhat a ‘seizure’ occurred
and that it was unreasonabfg.”

Thereis norespondeat superidrability under § 19832 soto holdthe Cityliable for
Officer Olivo's actions Plaintiff mustalsoestaltish thatDefendanmaintained a policy or
custom which led to theonstitutional injury”® To do soPlaintiff must: {(1) identify a policy

or custom that deprived/fr. McDaniels]of a federally protected right, (2) demonstrate that the

3 Anderson477 US. at 24950 (internal citations omitted).

*Walden v. Saint Gobain Car823 F. Supp. 2d 637, 641 (E.D. Pa. 2004) (ciBogdman v. Mead Johnson &
Co, 534 F.2d 566, 573 (3d Cir. 1976)).

> Wisniewski v. JohrMlanville Corp, 812 F.2d 81, 83 (3d Cit987).

“S Torres v. City of AllentowrNo. 020934, 2008 WL 2600314, at *2 (E.D. Pa. June 30, 208&)ibns omitted).
“"Kopec v. Tate361 F.3d 772, 776 (3d CR004)(citation omitted).

“8 Monell v. Dept of Soc. Servs436 U.S. 658, 691 (1978)

“9Berry v. City of Phila.188 F.Supp.3d 464 474 (E.D. Pa. 2016) (“[il order to hold the city liable, she must
prove that a municipal policy or custom caused the constitutional violgt{eitihg Berg v. Cty. of Allegheny19
F.3d 261, 275 (3d Ci2000).



municipality, by its deliberate conduct, acted as ‘t@ving forcé behind the alleged
deprivation, and (3) establish a direct causal link between the policy or custom atairttii s
injury.”>°
Plaintiff asserts two theories 8f1983liability: (1) thatPPD failed to train Office®livo

adequately regarding the use of deadly force; and (2) that PleD faitliscipline Officer Olivo
adequatelyor previous violations of PPD policy. Botheories are well establishét

For failureto-train claims,liability attachesonly “where the failure to train amounts to
deliberate indifference to the rights of persons with whom the police comepimtaxt™? In
addition, ‘a district court should impose liability only when the trainshguldhave been more
thorough or comprehensive, not merely because municipal traiouidhave been more
thorough or comprehensivé®

Regardingfailure-to-discipline claims*“a city may be liable for its failure w@iscipline an
officer after multiple complaints against him, particularly where the priodwdrwhich the
officer engaged in is similar to the conduct which forms the basis for the’suit.tletermining
failureto-discipline liability, “[i]t is not enough that an investigative process be in glaa¢her,
“[tlhe investigative process must be real” and “have some téethdr failureto-discipline

claims, as with failuréo-train claims it is not enough for thplaintiff to establish merely that

the disciplinary processasinadequate. Rather, the plaintiff must show thatcity’s failure

** Torres 2008 WL 2600314, at * 4 (internal quotation marks omitted) (cBdgof the Cty. Comms v. Brown
520 U.S. 397, 404 (1997)).

*LE.g, Wnek v. City of PhilaCivil Action No. 05cv-3065 2007 WL 1410361at *3 (E.D. Pa. May 11, 2007)
(“Courts have recognizetat municipal liability may arise where a police department has failedrimtra
discipline its officers.) (citations omitted).

*2 City of Canton v. Harris489 U.S. 378, 388 (1989).

>3 Berrios v. City of Philg 96 F.Supp.3d 523, 536 (E.DPa.2015)(quotingCity of Canton489 U.S. at 392)
*Wnek 2007 WL 141036]at *3 (citations omitted).

*Beck v. City of Pittsburgt89 F.3d 96, 974 (3d Cir. 1996)
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amounted to “deliberate indifferent®the rights of persons with whom the police come into

contact.®®

“Only then can such a shortcoming be properly thought of as a city ‘policy or
custom’ that is actionable under § 1983.”

II. DISCUSSION

Defendanimoves for summary judgment on the following grounds: (1) Plaintiff cannot
establish a constitutional violatidoy Officer Olivo; (2)Plaintiff has failed to offer competent
evidence of liability under either a failute-train or failureto-discipline theory; (3Plaintiff
canna establisideliberate indifference doehalfof Police Commissioner Ramsey, the relevant
policymakerhere and (4) Plaintiff cannot establish causation. The Geiliraddresseach
argumentn turn.

A. Fourth Amendment Violation

The Court begins with the threshold questibrvhether Plaintiff caestablisha
constitutionalviolation. It is well established that an officer’s unreasonable use of deacky f
may ground &laim for violationof adecedent'sourth Amendmenightsunder § 19832
Here, the parties agree that Officer Olkitbed Mr. McDaniels, and there isgenuinefactual
dispute regarding whether Officer Olivo’s use of force was reasonatbée tive circumstances.
The Court thus turns to the other requirements fangff's § 1983claim.

B. Mondl Liability

Defendant argues that Plaintiff cannot adduce competent evitterid@PD failed to train

or discipline Officer Olivo.The Court will addressach theoryf liability separately.

* See idat 972 (citation omitted).
" Connick v. Thompso®63 U.S. 51, 61 (2011).
* Tennessee v. Garnet71 U.S. 1 (1985).
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1. Failure-to-Train

Recognizing that Plaintiff's failuréo-train theoryrests upomr. McCauley'sReportand
the DOJ Report, Defendant launches a number of attacks on both, not one aéwhrshasive.

a. Dr. McCauley’s Report

Defendant does not challenge BrcCauley’s expert qualificationsinstead,
Defendant’s primary argument is that because Dr. McCauley’s opinions haveritee®d in
other cases, they cannot be credited A®wehich amounts to nothing more tharcredibility
attack that isnappropriate fosummary judgmerft’

Moreover, thecases cited by Defendadmardly amount to holesalerebuke of Dr.
McCauley’sopinions. Insteadthese casesitherdid notaddress Dr. McCauley’s report
directly®* or involvedsituations where the rexbas a wholevas plainly insufficient to support a

§ 1983claim.®> Here, in contrast, Dr. McCauley’s opinions are basepaitjon e DOJ

*Doc. No. 25 at 4.

0 seeMiller ex rel. Miller v. Evenflo CqCivil Action No. 3:09108 2011 WL 7037127at *2 n.2 (W.D. Pa. Dec.
15, 2011) (rejectingd challenge to the credilhy of the opinion ofPlaintiff’s expert at the summary judgment
stagé); Donohoe v. Am. Isuzu Motors, Ing55 F.R.D. 515, 521 n.7 (M.D. Pa. 1994) (rejecting argument that
plaintiff's expert was not credible due to opinions expert had providedhén oases on the ground tlsach
credibility attacks were inappropriate at summary judgment).

¢ Carswell v. Borough of Homestea@B1 F.3d 235, 24384 (3d Cir. 2004) (holding that officer was entitled to
qualified immunity,an issue of law that could not be decided by reference to Dr. McCauley’'srjpinio

2 palm v. Las Vegas Metro. Police DepNip. 9715896 1998 WL 196727, at *2 (9th Cir. 1998) (unpublished
opinion) (affirming grant of summary judgment and finding that Dr. McGesil@pinion did not create a triable
issue of fact regarding whether officer used unreasonable force in shpt#intiff's son where uncontroverted
eyewitness testimony established that decedent had just cothanitipe and was lunging towanfficer at time of
shooting). Most of the otheases cited by Defendant similaiyolve factual record so inadequate that Dr.
McCauley’s opinion alone was insufficient to establish liabilBee Woloszyn v. Cty. of Lawreng@6 F.3d 314
32526 (3d Cir. 2005) (affirming grant of summary judgmamtmunicipality on failureto-train claim involving
jailhouse suicide because Dr. McCauley did not suggest any specific traiathgds that might have prevented the
suicide and there was no other evidence of a failure to tieag)or v. MoletskyCivil Action No. 074883, 2010

WL 299747 at *8-9 (E.D. Pa. Jan. 22, 2010) (granting summary judgmeManell claim where plaintiff was
struck by a police car because plaintiff could not identify any other instamee a similar harm occurred and
thereforecould not establish that his injuries were caused by a municipal polatstom);Small v. City of Phila.
Civil Action No. 055291, 2007 WL 674629at *1011 (E.D. Pa. Feb. 26, 2007) (finding Dr. McCauley’s opinion
that PPD failed to train officexn the execution of highisk arrest warrastwas insufficient to survivesummary
judgment motiorbecause Dr. McCauley’s report focused only on the incident in questicthene was no evidence
that PPD’s training practices as a whole were inadequd¢s)derson v. City of PhilaCivil Action No. 983861,
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Report, which found widgsead deficienciem PPD’s trainingpractices’® Courts in other
8 1983 cases have relied upon Dr. McCauley’s opiniegarding police practices denying
summary judgment motionand the Court cannot conclude that doing so here would be
improper simply because Dr. McCauley’s findings were not accepted in othaglfiact
distinguishablecases*

Next, Defendanidentifiessix area®f Dr. McCauley’s report that believes are either
conclusory or unsupported by the record. Defendantshstantiateduarrels with Dr.
McCauleygo only to the weight of his opinions, however, aneinsufficient to carry
Defendant’s burden aummary judgmert They are also unconvincing.

First, Defendant criticizeBr. McCauley’s focus on partneplitting, arguing thasuch
tactical decisions anerelevant to whether Officer Olivo’s use d¢adly force was

unreasonabl&® But Dr. McCauley’s opinion is not that partreplitting rendered Officer

1999 WL 482305at *22 (E.D. Pa. July 12, 1999) (granting summary judgmeMamell claim that PPD'’s failure
to train officers regarding involuntary confinement procedures dauamitiff's schizophrenic son to jump out of a
secondfloor window because there was no evidence that the son’s injutisiwse been prevented through
supefor training).

83 SeeMcCauley Reporat 46 (listing materials reviewed), 1 (discussing DOJ Report), 22 (discussing IAO
Report).

% See Lyons v. City of PhilaCivil Action No. 065195 2007 WL 3018945at *8-9 (E.D. Pa. Oct. 12, 2007)

(finding that Dr. McCauley’s report and other record evidence creatabke issue of fact as to whether PPD’s
deficient investigative process caused plaintiff officer’s injuries duaiphysical altercation with another officer,
who had numerous red flags including-dtfty criminal chargeskee also Doswell v. City of PittsburdBivil

Action No. 070761, 2009 WL 1734199at *1213 (W.D. Pa. June 16, 2009) (denying summary judgment on claim
that the Pittsburgh PolicDepartment failed to train and supervise its employees based in partMoQauley’s
opinion that the department’s internal investigation practices wereeadgjidVilliams v. Twp. of W. Deptforcivil
Action No. 051805,2008 WL 1809134at *11 (D.NJ. Apr. 22, 2008) (denying municipality’s motion for summary
judgment in part due to Dr. McCauley’s opinion that police departmpratsedures for investigating complaints of
excessive force were inadequate).

5 Fed. Labs., Inc. v. Barringer Research 896 F.2d 271, 2¢(3d Cir. 1982) (on summary judgment, a court is
not “at liberty to disbelieve the good faith statements of expertpresented by the nemoving party) (citations
omitted). Cf. Walker v. Jacque<£ivil No. 04-351 (RMB) 2007 WL2122028 at *6 n.7 (D.N.J. July 23, 2007)
(identifying portions of expert’s opinion as conclusory but determiriagduch problems constituted “an issue of
credibility more appropriately left to the province of the fyury

% Doc. No. 25 at 8.
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Olivo’s ultimateuse of force unreasonable, but that parspditting is a dangerous tactic that
stemsfrom flawed PPD training programs and, here, placed Officer Olivo in agrosihere he
was more likely taisedeadly forceagainst an unarmed civilidd Thus, partnesplitting may be
relevantto the extent it shows that PPD failed to train Officev@land that thigraining failure
causedMr. McDaniels’s death®®

Second, Defendant argues tbait McCauley has no basis to criticize IAD’s investigation
into Mr. McDanielss death®® However, Dr. McCauleppased higriticism on the record of the
investigation which showed thdAD did not addresallegedtactical failures such as partner
splitting, accepted Officer Olivo’s version of events over independent eyswiticeountsand
ignored euilence fronthe Medical Examinef® Dr. McCauley alsdound that IAD did not
account forOfficer Olivo’s two previous shootings when investigating Mr. McDanielsath—
a potentially serious omission, given that it is exceedingly rare foedfio be involved in

more than one shootird. All of this couldlead a reasonable factfinder to conclude that IAD’s

®7In arother variation on its “partnesplitting” argument, Defendant argues that Dr. McCauley’s opinion on this
point is irrelevant because “it was Officer Olivo’s partner who splitrand . . not Officer Olivo.” Doc. No. 25 at

8. But Plaintiff's sole remaining claim is for municipal liability, not peral liability against Officer Olivo, so it is

hardly dispositive that it wadfficer Camarotavho “split and ran,” as that decision still may have resulted from

deficient PPD training practiceand the effectvas that Officer Olivo was alone with Mr. McDaniels.

% See Jones v. City of Phil&ivil Action No. 083336 2011 WL 710212at *4-5 (E.D. Pa. Feb. 25, 2011)
(denying summary judgment donell claim where plaintiff alleged that officer fatally shot individual after
engaging in partner splitting, and concluding tretéasonable jury could find that the Cétyailure to adopt a
‘partner splitting and*foot pursuit policy . . .renderedthe officerJunequipped to properly handle the incident in
gueston and therebjcausedthe alleged constitutional violation.”) (citation omitteBglzer v. City of Phila656

F. Supp.2d 517, 532 (E.D. Pa. 2009) (denying summary judgmeMamell claim because there was evidence that
PPD failed to train its officeradequatelgoncerningoursuit of suspects, including by not training thexgarding
partner splitting).Despite the existence of these two casketh of which involved the City-Defendant’s counsel
maintains that he is aware of “no precedential casenaither the 3rd Circuit or any other Federal Circuit which
holds that the tactical decision to partner split by an officer is a factor teebldruanalyzing the reasonableness of
an officers’ use of forcé Doc. No. 25 at 8.

% Doc. No. 25 at 8.
"“McCauley Report at 12.
d. at 1315.
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investigation into Mr. McDaniels’death was flawed in waysat weresymptomatic obroader
problems inPPD’s disciplinary processs Dr. McCauley did?

Third, Defendant argues that Dr. McCauley erred by focusing on IAD’stigation of
Officer Olivo after Mr. McDaniels death, because any deficiencies ireampostinvestigation
cannot have contributed to Mr. McDanieldsath’® But Dr. McCauley does not opine (and
Plaintiff obviously does not argue) that the post-shooting investigegiosedVir. McDaniels’s
death, butather thahis death could have been avoided if Officer Olivo had been identified as a
problem officer prior to the shootirfg.

Fourth, Defendant argues that Dr. McCauley’s opinionaslipatedupon “outdated audit
reports,”” but Dr. McCauley also based his opinion on the 2015 DOJ Report, J2@09
Force Assessmenbnducted by the Police Executive Research Forum, and a “Police Shooting
Spreadsheet” produced BYyDthat included details on 1,509 shootings and the corresponding
IAD investigationsbetweer2003-2014all of which can hardly be described @stdated”® And
the 2003 IAO Reporiyvhich Dr. McCauley reviewedpund that IAD’s deficiencies were deep
rooted andesistanto change, so Dr. McCauley’s opinion that similar probleensainis not so

far-fetchedas to warrant summary judgment.

2 Defendant also claims that a review of the IAD investigations alone is inaigeloecause no depositions of City
officials were takenDoc. No. 25 at 9, buhere is no requirement that an expert rely on abjtde sources of
evidence, and the lack of deposition testimony on this subject goes,tatariois McCauley’s credibility.

Doc. No. 25 at 9.

" See Begk89 F.3d at 9745 (holding that pattern of complaints against an officer could establispoife
department knew officer was likely to act umsenably and therefore groun@ &4983claim).

“Doc. No. 25 at 9.
S McCauley Report at 121, 2324, 2734.

"|AO Report at 4 (“[T]he conditions necessary for meaningful anihtastforms do not est in the
Department.”).
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Fifth, Defendant argues that Dr. McCaulayed by reviewing alComplaints Against
Police (“CAPs”) between 2003014, including those involving physical abuse and harassment,
rather than focusing only on shooting incidefit®8ut Dr. McCauley citd the CAPs report to
show that IAD sustained only 3.3% af complaints, and only 1% of complaints involving
physical abuse, during that perioég+atebelow theexpected range of 103% that Dr.
McCauley opines is typical of policiepartments$? That IAD sustains complaints at belohe
expected ratenay evidenceverallfailures or biases PPD’s disciplinary systemndthus may
support Dr. McCauley’s opinion.

Finally, Defendant argues that Dr. McCauley’s audit of shooting investigatione per
yearfrom 2003-2014-fails to reveal a pattern of unreasonable use of deadly ¥ordewever,
Dr. McCauley reached the opposite conclusion and determined that these incidents made
“abundantly clear the PPD systematically fails to address critically impdatetors, including
tacticsthreat assessment, andeszalation wheimvestigating police miscondutf' While
Defendant may not agree, the issue of whether Dr. McCauley’'s assessnme@sbnable is a
factual dispute for thaijy, not grounds for summary judgmé&t.

b. The DOJ Report
Rather than offering evidence that disputesconclusions of the DOJ Repoiefendant

argues that the Repastinadmissibldecause (1) it contains hearsay; (&)contains expert

®Doc. No. 25 at 9.

" McCauley Report at 236.
¥ Doc. No. 25at 9-10.

8 McCauley Reporat 34.

82 Cf. Owens v. City of Philaé F. Supp. 2d 373, 293 (E.D. Pa. 1998) (denying defendant’s motion for summar
judgment org 1983claim because plaintiff presented unrebutted expert testimony that, combitetthevfacts in
the record, would allow factfinder to conclude that the defendant had faileairt corrections officers regarding
suicide prevention).
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testimony that does not comport with Federal Rule of Evidence 702; annas(8subsequent
remedial measurearred byFederal Rule of Evidence 487.None of these argumeriss
compelling and, in facsimilar challengego theDOJ Reportave been rejected by other courts
in this District® The Court will briefly retread thiground here.

I.  The DOJ Reportls Admissibleas a Public ReportUnder
Rule 803(8)

In generalan out-ofeourt statemeraffered for the truth of the matter asserted
constituteshearsay and is inadmissitSfe However,Rule 803(8) contains an exceptiom
“factual findings from a legally authorized investigationa civil case so long as “the opponent
does not show thateéhsource of information or other circumstances indicate a lack of
trustworthiness® TheDOJ Report satisfies these criteriét contains factual findings from an
investigation carried out by the DOJ at PPEquest, and Defendant has not suggebtsdt
lacks trustworthines¥. While Defendant argues thaortions of the Repogreinadmissible
becausehey reference statements of PPD officers and thus contain hearsay witeaylibes
is not true of the Report’s conclusions and recommendations, which are factual fimtingasa

admissible under Rule 803(%).

8 Under Federal Rulefcivil Procedure 56(c)(2)at summary judgmerifa] party may object that the material
cited to support or dispute a fact cannot be presented in a form thatheoattinissible in evidente

8 SeeBerry, 188 F.Supp.3dat 475 (denying summary judgmenotion and noting thatoth[other] courts in this
District that have addressed this DOJ Report in the context of summdgmeént motions on § 1983onell claims
have similarly denied the defendantsdtiong; Valdez v. City oPhila., Civ. A. No. 127168 2016 WL 2646667, at
*4 (E.D.Pa May 10, 2016)similar); Coyett v. City of Phila150 F.Supp.3d 479(E.D. Pa. 2015]similar).

8 Fed. R. Evid. 801, 802
8 Fed. R. Evid. 803(8)(A)(iiiXB).
8 See Valde2016 WL 2646667at *3.

8 E.g, BeechAircraft Corp. v. Rainey488 U.S. 153, 170 (1988) (holding that portions of public reports stating
conclusions or opinions constitute “factual findings” within the mireg of Rule 803(8) and are admissible as such).

There are two other problems with Dedant’'s hearsay argument. First, it is not clear that statements by PPD
Officers in the DOJ Report are hearsay ataalthey may constitute statements by an opposing party’s agent or
employee under Fed. R. Evid. 801(d)(2)(D). Second, even if statewidhitsthe DOJ Report are inadmissible as
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ii.  The DOJ Report Is Not ExpertOpinion Subject to Rule
702

Defendant next argues that the DOJ Report is inadmidsgioleuse it does noteet Rule
702's requirements for expert testimdflyHowever, the premise of this argumerthat the
DOJ Reportontains expert opinions subject to Rule 702misplacedbecause the Repast
not offered as expert testimgrgndmerely containgactual findings made by the DOJ at PPD’s
request There is no requirement that a public report admissible under Rule 80B3&)Iso
satisfy Rule 7022 and the DOJ Report is therefore properly before the Cburt.

iii.  The DOJ Report Is Nota Subsequent Remedial Measure
Barred By Rule 407

Finally, Defendanargues that the DOJ Report is inadmissible under Rule 407, which
provides: YWhen measures are taken that would have made an earlier injury or harm less likely
to occur, evidence of the subsequent measures is not admissible to prove . . . culpablé conduct.
However, the DOJ Report does not constitute an improvement in PPD’s practices thlabevoul
barred by Rule 407 because it contains only recommendationactual remedial measur&s

Defendant nonetheless claithsit public policy requires the Court to ignore the DOJ Report

hearsay within hearsay, Dr. McCauley is still likely able tg tgdon them in forming his expert opinions, as he did
here. SeeFed. R. Evid. 703.

8 Doc. No. 25 at 11 (citin@aubert v. Merrill DowPharms, Inc, 509 U.S. 579, 59593 (1993).

% Clark v. Clabaugh?20 F.3d 1290129495 (3d Cir. 1994) Rule 803(8) does not on its face require that the one
who undertakes the investigation and authors the report be qualified gseanbefore the rapt becomes
admissible, as thdefendants conteriyl.

*1valdez 2016 WL 2646667at *4 (rejecting argument that DOJ Report was inadmissible under &jie 7

%|d. at *4 (“The Report itself does not contain any measures that would havqanhdieged violation any less
likely to occur; only the Philadelphia Police Departmgmaiecisions to implement those recommendations would
have done solnstead, the Report is more appriately viewed as a sort aftep zerb— providing facts, data, and
conclusions that would guide future policy decisions, but not the policy desigiemselvey; see also Coyett
150 F. Supp. 3d at 482 n.5 (“The [DOderi is not a subsequent remedial measuae articulated in Rule 407.

Defendant cite&elly v. Las Vegas Metropolitan Police Departmgib. 2:12cv-02074LRH-CWH, 2014 WL
3725927 at *11 (D. Nev. July 25, 2014) in support of its position, and while it isthraiethe court in that case
found a similar DOJ report inadmissible under Rule 407, the court also foureptreirrelevant and, in any event
this decisionis not binding orthe Court.
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becauséparties should not be penalized for looking at ways to improve their processes, policies
or products.®® That logic is backwards, however, because it would allow parties to escape
liability merely for speculating about ways to imprdiieir practicesvithout actually doing so.
That is why Rule 407’s prohibition extends onlyetodence ofemedial measures that “are
taken” not thosethatare merely hypotheticdf.

In short, none oDefendant’s arguments warrardisregarding the DOJ Report on
summary judgment, and the Court concludes that it, combined with Dr. McCauleyisotegti
creates a genuine issue of material fact regarding whether PPD failed ttstodfiicers
adequately

2. Failure-to-Discipline

Regarding failurgo-discipline liability, Defendanargueghat Plaintiff has failedo
adduce sufficient evidence to bring this theory to a lpggause (1) IAD adequately
investigated Officer Olivo after his two prior shootingidents; and (2) PPD’s disciplinary
policies have been found to be sufficient in other cases. Neither argument isigersua

Defendant’s first argumemmounts to little more thaam assertion that IAD adequately
investigated Officer Olivo prior to thghooting of Mr. McDanielsyhich cannot satisfy

Defendant’s burden at summary judgm&hts explained, Plaintiff has put forwaestpert

“Doc. No. 25 at 12.

94 SeeCHRISTOPHERB. MUELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE § 4:50(2016) (‘Rule 407 does not
apply to investigative repator postaccident inspections that reflect the condition of the machine or
instrumentality in question or analyze the cause or reasons for an acdilentason is that such reports or
inspections are not themselves remedial measures, and do not themssiveslest decisions to take or implement
such measuresy.

% Celotex 477 U.S. at 328 (White, J., concurring)t {$ not enough to move for summary judgment without
supporting the motion in any way or with a conclusory assertion thataingifp has no evidence to prove his
case’).
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opinionthat these prior investigations wenadequate, which is enough createa genuine
disputeregarding thesufficiencyof IAD’s processes

Defendant also suggests that Officer Olivo’s history of complaints isficisat to
ground a failurge-discipline claim as a matter of law, relying on the Third Circuit’s decision in
Beck v. City of Pittalrgh.?® In Beck the plaintiff brought ailure-to-discipline claim alleging
excessive force by a Pittsburgh police officer, presented evidene trial that the officer had
incurred five excessiviorcecomplaints prior to the incident in questiand that the police
department’s internal investigation system waacturally flawed” Thetrial courtnonetheless
granted judgment as a matter of leamfavor of the defendant, finding that threrefact the
department had investigated plaintiff's complaint bapiadhtiff's claim.®® The Third Circuit
reversed, explaining that the officer’s prior complaints, combined with the eeideaicthe
department’s investigative process was lackivas suficient to bring the case to the juty

Many of the salient facts frorBeckare present here. Like the officerBeck Officer
Olivo had a history of disciplinary complaints, and Dr. McCauley found that IA&dféo
investigatethese incidents properly, including by ignorgxgdence that Officer Olivo had
violated PPD policy in both prior incident® And like theinvestigative process Beck'! Dr.
McCauley found thaltAD investigations were deficient becaubeyevaluated incidents in a

vacuum, rather than taking past infractions into accountyane suspect in general because

%89 F.3d 966 (3d Cirl996).
1d. at 972974.

%1d. at 970.

91d. at 97374.

190 McCauley Report at 126.

191 Beck 89 F.3d at 973 (noting thatifider the sterile and shallaw . system of investigation, each complaint was
insulated from other prior and similar complaints and treated in a vdgtuum

19



they routinely failed to sustain complaints, even against repeat offenders<sbfffcer
Olivo.'®? Beckthus does not foreclose Plaintiff’s claim

Defendant’s second argumenthat IAD’s disciplinarypractices have been found
sufficientin other cases-is based upon twoases from this Districheither of whiclstand for
the proposition that IAD’s practices are adequate as a matter.ota®lassv. City of
Philadelphig the court found that the plaintiffs did rextablish that IAD’s investigation
practices were deficient &tal, but in that case the plaintiffslid not present any evidence that
the IAD investigation process was flawed other than [one of the plaintiff's] degasibns.*®
And Defendant’s reliance upMthichard v. Cheltenham Townslgsimply bizarre, as in that
case(which did not involvePPDat all) the courtdeniedthe cefendant’s motion for summary
judgment on dailure-to-discipline claim, finding that a genuine issue of material éaisted
regarding the sufficiencyf the defendant’s internal investigation practit¥s.

In short, Plaintiff has put forward sufficient evidence to create a gemssue of material
fact regarding whether PPD’s disciplinary processes were adequate.

C. Deliberate Indifference

Defendant argues that Plaintifinnotestablish deliberate indifferenbecause: (1)
Plaintiff has notdduced evidence sufficient to show that the relevantideeaisaker, former

Police Commissioner Ramsey, was deliberately indifferd (3 themereexistence of PPD

192McCauley Report at 17. Defendant asserts that unlike the disciplinaeynsiyEBeck IAD maintains an

“Internal Affairs Case Management System” that provides officer “ale#ith respect to complaints, and therefore
functions as a tracking system, Doc. No. 25 at 21, but cites no evidenadirrgdhe existence or effect of this
system. Even taking Defendant at its word, Dr. McCauley’s review of iBsttigations shows that any tracking
system IAD had in place may not have been effective, creating a triable idage dfloreover, the DOJ Report
found that PPD’s early intervention systems “remain largely wedestd unverified. DOJ Report at 108.

103455 F. Supp. 2d 302, 344 (E.D. Pa. 2006)

1% Civ. A. No. 953969, 1996 WL 502281, aBE.D. Pa. Aug. 29, 199} The Court is satisfied that Plaintiff has
come forward with evidence upon which a reasonable juror could certbltcthe Townshis internal
investigation proedures are inadequate by todagrofessional standart)s.
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training programs regarding the use of deadly fpreeludes a finding of deliberate
indifference Similar arguments havalreadybeen rejecteth other cases ithis District and
they fail here as well.

1. A Genuine Issue of Material Fact Exists Regarding Whether
Defendant Was Deliberately Indifferent

First, Defendant argues that Plaintiff has failed to put forward evidencéilodraée
indifference. In order to establish deliberate indifference, Plaintiff must shg®): municipal
policymakers know that employees will confront a particular situation; (2)ttheien involves
a difficult choice or a history of employees mishandling; and (3) the wrong dhwe
employee will frequentlgause deprivation of constitutional right§> Typically, “deliberate
indifference is a stringent standard of fault, requiringpptbat a municipal actor disregarded a
known or obvious consequence of his actitfi.' However, in the context of the use of deadly
force by police, the Supreme Court has stated that the need for sufficient timilsogbvious,
that failure to do so’tself can “properly be characterized as deliberate indifference to
constitutional rights *’

Here,it is beyond peradventure that PPD policymakers “knew that officers would
confront situations where they would have to determine whether to use deadlyridridgtahe
wrong choice was likely to lead to a constitutional violatit Andthere is also evidence that

PPD officershad a history of inapproprely resorting to deadly force, because@lt2) Report

195 Coyett 150 F.Supp.at48586 (quotingCarter v. City of Phila.181 F.3d 339, 357 (3d Cir. 1999)).

1% Thomas v. Cumberland Cty49 F.3d 217, 233 (3d Cir. 2014) (quotld. ofCty. Commrs of BryanCty., OKI.
v. Brown 520U.S. 397, 41¢1997).

97 City of Canton489 U.S. at 390 h0 (“[Clity policymakers know to a moral certainty that their policéceffs

will be required to arrest fleeing felons. .Thus, the need to train officers in the constitutional limitations on the
use of deadly force can be said to be ‘so obvious,’ that failure to do so copétlp be characterized as ‘deliberate
indifference’ to constitutionaights.”).

1% Berry, 188 F. Supp. 3d at 475
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found that the number of shootings by PPD officers rose between 2007 and 2014, and that
approximately 15% of these shootings involved unarmed susfedteleed, this trend was
alarming enouglkhatCommissioner Ramsegquested thBOJs assistanceAll of this could
lead a reasonable factfinder to conclude that PPD policymakersleldrerately indifferent ta
pattern of violations of constitutional rights, as three other courts in thisdbtstrre found*®

Defendannonethelesargues that the DOJ Reporncat show deliberate indifference
because it only suggests “best practides’does not indict current PPD practi¢&s This
creativereading of the DOJ Report ignores many of its conclusions, such as that PRB offic
did “not regularly receive hservice training” on “threat perception, decision making, and de-
escalation,” and that PPD’s policies sent confusing signals about when the usélpfalee
was permissiblé!? A reasonablgury could conclude from this that PPD’s training programs
did not meely have room for improvement, but reflected a deliberate indiffetenegelespread
problemsregarding the use of deadly force by PPD officers.

Defendant also argues there is no evidence that Commissioner Repasiigallywas

aware ofanydeficienciean PPD'’s training programs and disciplinary system. But there is no

19D0OJ Report at 2, 3Berry, 188 F. Supp. 3d at 475 (finding that PPD’s knowledgabite shootings as found
by the DOJ Report, could establish deliberate indifference).

105ee Valde2016 WL 2646667at *6 (finding tha DOJ Report constituted sufficiergvidence of a lack of
training in deescalation tactics that a reasonable poyld determine that Defendamfailure to train constituted
deliberate indifference on thhiladelphia Police Departmestpart); Berry, 188 F. Supp. 3d at 475 (finding that
the DOJ Reportcould lead a reasonable jury to determine that the City of Philadelphia knataabattern of
violations of constitutional rights and . was deliberately indifferent to the inadequaciethefPPD$ deadly force
training”); Coyett 150 F.Supp.3d at487-88 (finding that DOJ Report, coupled with procedural failures evident in
officer’s disciplinary proceedings, suggested deliberate indiffejence

11Doc. No. 25 at 145.

12Dp0OJ Report at 5, 445. In a somewhat different factual context, the Third Circuit has found tidereme of a
lack of deescalation training itself is sufficient to create a genuine issue of métetiabgarding deliberate
indifference. See Thoma¥49 F.3d at 22226 (holdirg, in context of failurdo-train claim concerning corrections
officers, that evidence of a lack of-dscalation training was sufficient to establish deliberate indifferemce fo
summary judgment purposes).
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requirement that the responsible decisionmaker must be specifically identified by the plaintif
evidence,” and “[p]ractices so welkttled as to have the force of law are ascribabieutnicipal
decisionmakers® Moreover, the Third Circuit has explained that ‘ffedsonable fadinder

may conclude that a Police Chief has constructive knowledge of constitutiorionslwhere
they are repeatedly reported in writing to the Poliep@tment *** Here, Defendant does not
seriously argue that Commissioner Ramsey was unaware of the spateetpobtngs prior to
Mr. McDanielss deathor dispute that PPD was on notice of potential problems with Officer
Olivo through a series of written complaints. Thus, theeegenuine issue of material fact
regarding whether Commissioner Ramsey was deliberately indifferém inadequacies in
PPD’s training and disciplinary practicEs.

2. The Mere Existence of a Training ProgramDoes Not Insilate
Defendant From Liability

Second, Defendant argumat the mere existence BPD’s training programmeans that
Plaintiff cannot establish deliberate indiffererit®. This argument is meritlesas there is ample
evidence that PPD policymakers were aware of serious deficien&&itraining programs.

And theevidence Defendamioints to in support of its position—a 2001 manual entitled “Use of
Force in Law Enforcement” and a “Training Academy Syllabus’insufficient for summary
judgment, as it simply shows tHaPDofficers were given written instructions regarding the use
of forceat some point, but does not call into question the findings in the DOJ Report or Dr.
McCauley’'sopinions*’ In fact, Defendant’seliance on a 2001 written training manual

arguably confirms some of the DOJ’s criticisnmgludingthat certain trainingonsisted of

113 Bjelevicz v. Dubinom915 F.2d 845, 850 (BCir. 1990) (citations and internal quotation marks omitted).
4 Hernandez v. Borough of Palisades Park Police Deg8tF. App’x 909, 913 (3d Cir. 2003) (citation omitted).

H15E g, Berry, 188 F. Supp. 3d at 475 (DOJ Report, combined with other evidestedlished that the relevant
policymaker was deliberately indifferent to inadequacies in PPDigrtigaprograms).
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“little more than lecture and observation,” and that PPD’s uderoé training practicewere
outdated*®

In short, Defendant has failed to establish that it is entitled to summary judgmt
issue of deliberate indifference.

D. Causation

Finally, Defendant argues that Plaintiff canestablistcausation*® To do so, Plaintiff
must show that PPD’s decisiowsre thé'moving force behind an actual constitutional
violation.”?° In the context of a failurée-train or supervise theory of liabilitthe causation
inquiry focuses on whether “the injury [could] have been avoided had the employeeairesh tr
under a program that was not deficient in the identified resp&ctti general, “[the question of
causation should be left to a jury as long as the causal link is not too tefhtfodsd where, as
here, the plaintiff's claim concerns police misconduct, if the defendant “is showwaeo ha
tolerated known misconduct by police officers,” the issue of whether the defenishiaation
contributed to the alleged constitutional deprivation “is a question of fact for the'fdr

Here,as discussed, Plaintiff has put forward evidence that Mr. McDaniels’s death would

have been avoided had Officer Olivo either been trained properly regarding thfedeselly

1epoc. No. 25 at 17.

"7Doc. No. 27 (Ex. A to Defendant’s Reply in Support of Motion for Summary Juatynizoc. No. 28 (Ex. B to
Deferdant’s Reply in Support of Motion for Summary Judgment).

18DOJ Report at 69.
19DPoc. No. 25 at 22.

120 Grazier ex rel. White v. City of Philé328 F.3d 120, 125 (3d CR003) (quotincCity of Canton489 U.S. at
389 (internal quotation markamitted).

21 Thomas 749 F.3d at 226 (quotin@anton 489 U.S. at 391).
122 Coyett 150 F. Supp. 3d at 486 (citation and internal quotation marks omitted).

1231d. (citation omitted).
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force, or disciplined adequately for his previous shooting incidents. The issueatfaausl
therefore be left to the jur{?’

IV.  CONCLUSION

For the reasons stated above, Defendants’ motions will be denied. An appropriate Orde

will be entered.

124 5ee Coyettl50 F. Supp. 3d at 48 (determining thahe“question otausatior—specifically, whether the
City’s custom of failing to provide adequate use of force training, or alguitédrnal disciplinary process for its
officers, was thémoving force behind[a police shooting}-is one best left for a jury resolution see also Berry
188 F. Supp. 3d at 464 (finding that there waficient evidence of a causal link between the BREining
failures and [plaintiff's decedent’sleath fofp]laintiff to defeat summary judgmeint
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