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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PATRICK MCGLONE, SR.
CIVIL ACTION
V.
NO. 15-3262
PHILADELPHIA GAS WORKS, PGW

MEMORANDUM RE: DEFENDANT’'S MOTIONS FOR SUMMARY JUDGMENT

In this disability discrimination action, Defendant Philadelphia Gas WorksWBG
moves for summary judgment on Plaintiff Patrick McGlone, Sr.’s claims ansidgr the
Americans with Disabilities Act (*“ADA”), Pennsylvania Human Relations AcHRA”), and
Pennsylvania law. Plaintiff, a long-time employee of PGW, contends that PGeé¢taabipim to
various forms oflisability discrimination after he suffered an on-the-job injury and then returned
to work physically impaired PGW seeks summary judgment on the ground that Plaintiff has
failed to make out a prima facie case for any of his claifws.the reasons discussed below, we
agree with PGW and the motion will be granted in its entirety.

. FACTS

The followingis a fair account of the factual assertions at issue in this case, as taken from
PGW'’s Statement of Undisputed Facts and not genuinely disputed by Plaintiff.ifffdagéan
his employment with PGWh 1981 and worked there until his retirement on September 12,
2012. ECF No. 37, Def.’s Mot. for Summary Judgment (“Def.’s MoD¥&f.’s Statement of
Undisputed Facts (‘“DSOF”) 1 1. At the time that he retired, Plaintiff was el a Service
Specialist in PGW's Field Services Department (“FSDY). T 3. The duties of this position
included performing, and training personnel on how to perform, service and repaiil&yn
appliances|Id. 1 4. On January 19, 2012, Plaintiff was servicing a PGW customer’s heater when

he “tried to stand and heard a pop and had a burning sensation” in his leftkrfed5 (quoting
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Def.’s Mot., Ex. FF (Record of Dr. Katz, Jan. 19, 2)12An MRI revealed thaPlaintiff had
suffered a tear in his medial meniscus, and he underwent surgery to repair it @ary&byu
2012. 1d. 1 48. Plaintiff applied for and received Workers’ Compensation benefits in connection
with his knee injury, and did not work from thatd of the injury untibn or around May 21,
2012, when his treating physiciddr. Francine Katzeleased him to return to PGW with certain
medical restrictionsld. {1 46, 49.The restrictions Dr. Katanposed included: no climbing, no
kneeling, no crawling, no squatting or crouching, no unprotected heights, no dtiiciy
vehicles, and no use of the left loweg for foot controls, repetitive movements, or balanick.
1 49.

When Plaintiff returned t&€GW, he wasassigned tdight duty work in the
Transportation Department (also known as “Fleet”) that incluaiea minimumsweeping the
premises, filing paperwork, and driving automatic vehicldsf 63. At some point during the
summer of 2012, Plaintiff was transferred from Flegtkto F, where havas to perform only
the training duties ahe Service Specialist positicend was told, at the outset, to “adhere to his
restrictions], . . . ] not bend [and] keep his hands in his pockkts{ 66 ECF No. 40PI.’s
Opp’nto Def.’s Mot. fa Summary Judgment (“Pl.’s Opp’'n”), Ex. C (Dep. Tr. of Robert K.
Smith) at 13:110. The transfer was approved by PGW’s Medical Director, Dr. Robert A.
Barlow, as consistent with and within the scope of Plaintiff's medical restrict@SOF 67.
On June 6, 2012, PlaintdlawDr. Katz and, according to her record of the visit, stated that he
was"still having a lot of pain [but] finds that if he wears his brace he is good,*wksating
work,” “doing his job,” and “doing training but . . . just not getting down on his knees as much as

he used to.”ld. | 68 (quoting Def.’s Mot.Ex. NN Recordof Dr. Katz, June 6, 2012J).

! Plaintiff disputes this statement on the ground that it is hearsayrizier Federal Rule of Evidence 803(4),
Plaintiff's statements to Dr. Katz were “made-fesind [were] reasonably pertinenttmnedical diagnosis or
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At the June 6, 2012 visiDr. Katz modified Plaintiff's restrictions and indicated that
Plaintiff was no longerestricted from climbingtairs. Id. § 69. The following month, on July 3,
2012, Plaintiff had another appointment with Dr. Katz at which he indicated that he did not wish
to continue treating with hend was going to be seen by Berald E.Dworkin, “a pain
manageent specialist that [Plaintifiad] been seeing . . . for other issues that he had from prior
injuries.” Id. 1 70 (quoting Def.’s Mot., Ex. PIRécordof Dr. Katz, July 3, 2012)). Plaintiff
shortly thereafteunderwent a procedure in coltien witha back injuryhe hadsustained
separate and apart from his knee injulge.  71. On July 12, 2012, Dr. Dworkin amended
Plaintiff’'s medical restrictions to indicate that he could “[c]ontinue limited liftingp3al and
could not bend.d. 72 (quoting Def.’s Mot., Ex. RR (Record of Dr. Dworkin, July 12, 2012)).
On August 9, 2012, Plaintiff had a follow-appointment wittDr. Dworkin after whichthe
doctor noted that Plaintiff should be on light duty, with “no kneeling, bending, crawling, . . . [or]
lifting > 10 Ibs” through December 1, 201R&. { 73 (quoting Def.’s Mot., Ex. SS (Record of Dr.
Dworkin, Aug. 9, 2012)).

Throughout this time period, from Plaintiff's return to work on or around May 21, 2012
onward, Plaintiff alternated betweéght duty work in Fleet athperforming training dutiegsa
Service Specialist in FSOd. § 75. Whether these temporary assignméatsed Plaintiff in
the face of his complaints, toolate his medical restrictionsa key part of Plaintiff's claims

A separate facet of this case involves an incident between Plaintiff and osecof hi
workers, Jeffey Shapiro, and howGW may have usatlas a covert way to force Plaintiff to
retire Seege.qg, Pl.’'s Opp’n at 40-42. On September 11, 2012, the two mea hearbal

altercationat work, after whictMr. Shapirosubmitteda memorandum to the superintendent of

treatment; and describe[d] . . . present symptoms or sensatiorts.R.Hevid. 803(4); ECF No. 44, Pl.'s Resise
to DSOF { 68. Therefore, the medical record upon which PGW relesagraph 68 of its Statement of Fasts
not exclued by the rule against hearsayd is properly considered by this Court.
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FSDaccusing Plaintiff of threatening hindd. § 21. The following morning, PGW attempted to
interview Plaintiff regarding the incident to determine if it constituted a violation ¥¥BG
Workplace Violence/Threats Policy, but Plaintiff declined to participatednrtterview and
instead announced his intent to retit@. 1 22, 24.Plaintiff feared that if the investigation went
forward and found him to have violated the policy, he would be fired and would therefore lose
the lifetime medical benefits he and his family were due to receive from RG&W 29 Pl.’s
Opp’n, Counter Statement of Undisputed Facts (“CSUF”) | 15.

Shortly following Plaintiff's retiremenbn September 12, 201Rlaintiff submitted an
application for Social Security Disability (“SSD”) Benefits in which he espnted to the Social
Security Administration (“SSA”) that he was disabled as of January 9, 2012 on actthat
following medical conditionstorn rotator cuffs, herniated disc (back fusion), left bicep tendon
tear, left meniscus tear, depression, high blood pressure, and cholesterol. DSOF § 8A The S
concluded that Plaintiff was disabled as of January 9, 2012 with a primary diagihosis
“Disorders of the back (Discogenic and Degenerative)” and a secondary @agnos
“Osteoarthritis and Allied disordersd. § 35. As a result, Plaintiff began to receive SSD
benefitsand he continues to receive thémthis day.Id. § 37.

. PROCEDURAL HISTORY

On June 10, 2015, Plaintiff filemlcomplaint against PGW (ECF No. dljeging:

1. Disability discrimination under the ADA (Count I)

2. Disability discrimination under the PHRA (Count 1)

3. Retaliation under Title VIbf the Civil Rights Act of 1964 (Count I11)

4. Retaliation under the PHRA (Count V)



Age discriminatiorunder the Age Discrimination in Employment Act (“ADEA”)

(Count V)

Age discrimination under the PHRA (Count VI)

Wrongful discharge under Pennsylvania f&ount VII)

Breach of express contract of continued employment under Pennsylvania law (Count

VIl

On August 11, 2015, PGW filed a partial motion to dismiss, seeking dismissal of

Plaintiff' s Title VII cause of action as well as his claim that PGW brealisezbntract of

continued employment (ECF No. 3). The parties agreed to a stipulation whereitijf Rlauld

file an amendedomplaint (ECF No. 4) and as a result the Court denied the Motioistad3 as

moot (ECF No. 6). On September 15, 2015, Plified an amendedcomplaint, adding the

Utility Workers Union of America AFL/CIO Local 686 (“Union”as a defendafECF No. 7).

In the Amended Complaint, Plaintiff omitted Counts Il and 1V but otherwise enaed the

same claims from his originabmplaint. For ease of reference in this Memorandum, the

following are the Counts alleged in the Amended Complaint:

1.

2.

Disability discrimination under the ADA (Count I)

Disability discrimination under the PHRA (Count I1)

Retaliation under the PHRA (Count IlI)

Age discriminatiorunder the ADEACount V)

Age discrimination under the PHRA (Count V)

Wrongful discharge under Pennsylvania law (Count V1)

Breach of express contract of continued employment under Pennsylvania law (Count

Vil



PGWansweredhe Amended Complaint on October 8, 2015 (ECF No. 9). The Union
filed amotion to dismiss on November 25, 2015 (ECF No. 16), and Plaintiff responded on
December 14, 2015 with a motion seeking leave to file a second amended complaiNp(ECF
17). Plainiff then filed a stipulation of dismissal of all claims against the Union (ECF Ng. 23)
and the Court entered an order dismissing the Union on January 11, 2016 (ECF Md.t28).
time of the Union’s dismissal from the case, counsel for Plaintiff and B@®éd thaPlaintiff's
breach of contract claifCount VII) would be withdrawn. Pl.’s Opp’n at 7. On August 19,
2016, PGW moved for summary judgment (ECF No. 37), and on September 16 20it6f
responded (ECF No. 40). In hissponse, Plaintiff withdrew bottlaims for age discrimination
(Counts IV and V) Pl’'s Opp’n at 7. PGW then filed a Reply on September 30, 2016 (ECF No.
43). On October 10, 2016, Plaintiff moviex leave to file a sur replgnd filed a supplemental
counter statement aindisputed facts (ECF No. 44). On October 17, 2016, PGW moved to
strike Plaintiff’s filing (ECF No. 45).0Oral argument was held on November 17, 2016 regarding
the pending summary judgment motion (ECF No. 49). The only Counts still pending are Counts
L, II, 1ll, and VI.

1. LEGAL STANDARD

A district court should grant a motion for summary judgment if the movant can show
“that there is no genuine dispute as to any material fact and the movant isl émfiiégment as
a matter of law.” Fed. R. Civ. P. 56(a). A dispute is “genuine” if “the evidencelsthat a

reasonable jury could return a verdict for the nonmoving pasnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A factual dispute is “material” if it “might affect the outcome of

the suit under the governing lawld.



A party seeking summary judgment always bears the initial responsibilityfdomimg
the district court of the basis for its motion and identifying those portions ofdbedrthat it

believes demonstrate the absence of a genuine issue of materi@ldbtex Corp. v. Catrett,

477 U.S. 317, 322 (1986). Where the non-moving party bears the burden of proof on a particular
issue at trial, the moving party's initial burden can be met simply by “poiotintp thedistrict

court . . that there is an absenckevidence to support the nonmoving party's cage.at 325.

After the moving party has met its initial burden, the adverse party's resposgéoy citing to
particular parts of materials in the recosd#t out specific facts skving a genuine issue for trial.

Fed. R. Civ. P. 56(€))(A). “Speculation and conclusory allegations do not satisfy [the non-

moving party’s] duty.” _Ridgewood Bd. of Educ. V. N.E. ex rel. M.E., 172 F.3d 238, 252 (3d

Cir. 1999) (superseded by statute on other grounds as recogniPe@. lwy West Chester Area

Sch. Dist., 585 F.3d 727, 730 (3d Cir. 2009)). Summary judgment is appropriate if the non-
moving party fails to rebut by making a factual showitigat a genuine issue of material fact
exists and that a reasonable factfinder could rule in its favdr.'Under Rule 56, the Court
must view the evidence presented on the motion in the light most favorable to the opposing
party. Anderson, 477 U.S. at 255.
IV. DISCUSSION
a. Admissibility of Plaintiff 's Evidence
At the outset of thanalysis, we address the admissibility of the declarations of Plaintiff's
wife, son, and former co-worker, whitbgether form a sizable paot Plaintiff's evidentiary

showing. SeePl.’s Opp’n, Exs. F, G,



i. Declaration of Susan McGlone

Mrs. McGlone’s declaratiomecountsseveral statements that Plaintiff made tq bach
of which will be inadmissible for their truth and not considered at this junchlieesian

exception tohe rule against hearsagmies SeeFed. R. Evid. 801(c), 802; Smith v. City of

Allentown, 589 F.3d 684, 693 (3d Cir. 2009) (“Hearsay statements that would be inadmissible at
trial may not be considered for purposes of summary judgment.”).

Mrs. McGlone’s statements that Plafihtalled her shortly after being forced to perform
duties contrary to Plaintiff's medical restrictions qualify as presamgesimpressions under
Federal Rule of Evidence 803(1) and are therefore admisSkkePI.’s Opp’n, Ex. F (Decl. of
Susan McGloa) 11 610. But, Mrs. McGlone’s statements that Plaintiff told her he complained
to various individuals at PGW about his assignments do not fall under any exception to the rule

against hearsaySeeid., Ex. F{ 5.

ii. Declaration of Patrick McGlone, Jr.

Plaintiff's son’s declaratiotikewiseincludessomeadmissible statemenésd some
inadmissible onesMr. McGlone Jr.’s assertions that he witnessed his father experienamg pai
in his temporary position in Fleet are admissitieeid., Ex. | (Decl. of Patrick McGlone, Jr.)
7. Otherwise, the Declaratiaa replete withhearsay statements and staentghat contain facts
of which Mr. McGlone, Jr. does not have personal knowledge. Specifically, Mr. McGl@ane Jr
avermenthat Plaintifftold PGW “over and over again” that he did not want to retire or resign
but rather wanted to be re-assigned to a sedentary position is hearsay to whiclptorexce
applies.ld., Ex. |  20. As for the affiant’s statement that he saw his father being learass

work, Mr. McGlone, Jr. explained at his deposition that the only poor treatment he witnesse



Plaintiff suffer was being referred to as a “cripple” on one occasion and beingjbetof a
rumor started by a eworker. Pl.’s Opp’n, Ex. | § 5; Def.’s Mot., Ex. AAA (Dep. Tr. of Patrick
McGlone, Jr.) at 32:16-23, 41:20-23, 42:18-43:9.

Finally, Mr. McGlone, Jr. does not indicate any basis for his knowledgesdacts he
relays in paragraphs 8, 9, 11, and 12 regarding his father being forced to use stainstittasg
temporary assignments in Fleet and FSi® also does not indicate his basis for stating that he
“know([s]” that several PGW employees told Plaintiff that they were caltputh ensure he was
terminated.Pl.’s Opp’n, Ex. | 1 19For anaffidavit to be considered on summary judgment, it
“must be made ‘on personal knowledge,” must set forth ‘such facts as would be biénmssi
evidence’ and must ‘show affirmatively that the affiant is competent to testife tmalters

stated therein.””’Maldonado v. Ramirez, 757 F.2d 48, 50 (3d Cir. 1985) (quoting Fed. R. Civ. P.

56(e)). Mr. McGone Jr. has neither shown that siatemente paragraphs 8, 9, 11, 12, and 19
are based on firsthand knowledge nor that he is competent to testify tottheefaelaysherein

As such, ve will not consider therm deciding this motion

iii. Declaration of Bill Alburger

All probativestatements ithe declaration of Bill Alburger were retractieg Mr.
Alburger, as evident in hiffidavit dated May 16, 2016SeePl.’s Opp’'n,Ex. G; Def.’s Reply,

Ex. BBB.

b. Disability Discrimination under the ADA and PHRA (Counts | and I1)
Plaintiff claims PGW discriminated against him on the basis of a disability iatinlof
the ADA and the PHRA. Because Plaintiff has thledemonstrate the existenceaofjenuine

dispute of material fact regarding these claims, they will be dismissed.



The Third Circuit has held that “the PHRA is to be interpreted as identicadi¢odl anti
discrimination laws except where there is something specifically differentlangsage

requiring that it be treated differentlyFogleman v. Mercy Hosp., Inc., 283 F.3d 561, 567 (3d

Cir. 2002). The only substantive difference between the Acts for purposes of thissanalysi
concens the definitiorof “disabled”; therefore, we wikhddress that distinction but otherwise
analyze Plaintiff's claims under Counts | and Il together.
“A plaintiff presents a prima facie case of discrimination under the ADA by

demonstrating:

1. He is adisabled persowithin the meaning of the ADA;

2. He is otherwisgualified to perform the essential functions of the job, with or

without reasonable accommodations by the employer; and

3. He has suffered an otherwise adverse employment deasiamesult of
discrimination”

Gaul v. LucenfTechs, Inc,, 134 F.3d 576, 580 (3d Cir. 1998mphasis added)

i. Disabled
Due to the ADA Amendments Act of 2008 (“ADAAA”), the definition of “disabled”
under the ADA is more relaxed than it is under the PHBAe42 U.S.C. § 12102)(A) (“The
definition of disability . . . shall be construed in favor of broad coverag® the maximum

extent permittedby the terms of this chapt&;, Szarawara v. Cnty. of Montgomery, No. 12-

5714, 2013 WL 3230691, at *2 (E.D. Pa. June 27, 2013) (noting[tjnt ADAAA relaxed the
ADA'’s standard fodisability, but the PHRA has not been similarly amended”) (internal
citations omitted) Althoughthis distinctionoftennecessitatea separate analysis under each
statute, that isnwarrantechere becausa genuine dispute exists as to whether Plaintiff is

disabled undethe PHRA'’s more stringent standard.
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To establish a disability under the PHRA, a plaintiff must demonsaatactual mental
or physical impairment that substantially limits one or more major life activitidscfarlanv.

lvy Hill SNF, LLC, 675 F.3d 266, 274 (3d Cir. 2012). Plaintiff has shown that he became

impaired when he suffered an “acute sprain and strain with medial menistantdanuary 19,
2012 and that as of May 21, 2012, he was still suffering significant pain and was subject to
“physical capability restrictions” of no kneeling, squatting, foot control,iorkehg. Pl's
Opp’'n,Ex. L (Pl.’s Medical Recordsat 23. Plaintiff has further presented evidence that on
February 10, 2014 Headmoderate to severe left knee pain that “occurs constantly and is
worsening” and that is “aggravated by bending, climbing stairs, and walkidgEx. L at 7

This factual showing is sufficient to establish a genuine disputetdrial facregarding
whether Plaintiff is “disabledtinder both the PHRA’s more stringentratardand the ADA’s

more relaxed one.

il. Qualified

In addition to establishing that hesdisabledat the time of the alleged discriminatjon
Plaintiff must show thahere is a genuine dispute regarding whether he was a “qualified
individual” under the ADA.The Act defines the terms “an individual who, with or without
reasonable accommodation, can perform the essential functions of tloyrent position that
such individual holds or desires.” 42 U.S.C. § 12111{®)determine whether a plaintiff meets
this definition, the couris toengage in a twqpart inquiry. First, a plaintifhas toshow that he
possesses “the requisite skill, experience, education and othelatdd requirements of the

employment position.”_Skerski v. Time Warner Cable Co., 257 F.3d 273, 278 (3d Cir. 2001)

(quoting_Deane v. Pocono Med. Ctr., 142 F.3d 138, 145 (3d Cir. 1998)). Second, a plaintiff must

demonstrate that he can perform the essential functions of the position, withartwi
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reasonable accommodatiold. The determination of whether an individual is “qualified” is to

be made at the time of the adverse employment deciBiogmanits v. Capital Blue Cross, 413

F. Supp. 2d 452, 460 (E.D. Pa. 2005).

Here,PGW does not dispute that Plaintiff possessed the requisite skill, experience and
education to fulfill the requirements of the Service Specipbsttion. SeeDef.’s Mot. at 13.
Nor does PGWargue thaPlaintiff lacked the ability tgperform the essential functions of his
position. Seeid. at 1217. Rather, PGWtontendghat Plaintiff is estopped from arguing that he

was qualified:

1. At any time after January 9, 20b2cause of his represemntait to the SSA
thathe was disabled as of that dadep

2. At any time after his retirement becabsetestified during his deposition
that he was unable to work in any capacity after that point.

We focus our analysis on these two estoppel arguriamis find that Plaintiff’'s
representation tthe SSAdoes not irreconcilablgonflict with his position in this litigatiorbut
that his deposition testimony does. Therefore, Plaintiff is precluded from gitpainhe waa
“qualified individual” at anypoint after his retirement, but may so argue for the time period

between his return to work in May 2012 and his retirement on September 12, 2012.

1. Estoppel

a. Plaintiff's Statements to the SSA

PGWargueghat Plaintiff is estopped from asserting he was gedlifo perform his
duties as Service Specialist at any time after January 9, 2012 because okbentafions to the

SSA that he was disabled aslodit date We findthatthere is not a sufficient record of

2PGW has focused solely on the estoppel issue amdtherwise not identified ambsence of a genuine issue of
material fact on the issue of Plaifitieing a “qualified individual. SeeCelotex 477 U.S. at 32 Thereforeafter
discussing whether Plaintiff faces estopped, will not engage ifurther analysis on the issue.
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Plaintiff's factual assertions to the SSAchuhatthose assertionsan be deemeidindamentally
inconsistent with his position in this litigation.

In Cleveland v. Policy Mgmt. Sys. Corp., 526 U.S. 795 (1999), the Supreme Court

consideredhe extent to which a plaintiff could claim to the SSA that an injury rendered him too
disabled to work, and then subsequently pursue an ADA claim in which he #nguéé in fact

had beemualified to workat the relevant point in tim@aotwithstandinghe disability. The

Court established that in such a situation, “the court should require an explanation of any
apparent inconsistency with the necessary elements of an ADA clidmat 807. This

framework rather than th&raditional doctrinal appich to judicial estoppgk applicable to
summary judgment motions where the plairtafesa contradictory position to the ohe

earlierassumed beforan agency. Detz v. Greiner Indus., Inc., 346 F.3d 109, 117-18 (3d Cir.

2003).

In applyingCleveland, the court must look for “additional rationale to explain the
plaintiff’'s apparent aboutace concerning the extent of the injuries,” such as “detail regarding
the facts of his . . case, demonstrating how th#eting statutory contexts makdfis]
statements made under one scheme reconcilablg¢higtttlaims under the other.” Motley v.

N.J. State Police196 F.3d 160, 165 (3d Cir. 1999ne key difference between the two statutes

that is often determinative is that the SSA does not requirédesason of whether a claimant
could continue to work with an accommodation, whereas that analysis is central toAlse AD
disability determination SeeCleveland 526 U.S. at 803. This divergence often results in
situations wherein an individual is “disabled” under the SSA but “qualified” underiAe A

because he is able to work with reasonable accommod&eeid.
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Having concludedhatthe Clevelandnalysisapplies to Plaintiff's caseye must ddress
whether Plaintiff's claim to the SSA and lpesture in thénstant litigation are in genuine
conflict. Plaintiff filed an SSA claim for disability ddctober 2, 2012 in which Hallege[d]
inability to functon and/or work as of 1/9/2012ue to several maladiggscluding: “torn rotator

cuff both, herniated disc (back fusion), left bicep tendon tefinneniscus teadepression, high

blood pressure, [and] cholesteroDef.’s Mot., Ex. BB (SSA Disability Determinatiorat 277
(emphasis added)He was determined disabled due to his back injury with an onset date of
January 9, 2012, which is prior to when he suffered the knee injury at issue in thiklcdse.
BB at 286. The SSA further found that he was capable of performing sedentary work
notwithstanding his disabilityld., Ex. BB at 284. Plaintiff has vouched for the statements he
made to the SSA, testifying at his depositiloat he filled out th&SDapplication, signed it, and
represented tdhe agency that he was unable to work as of January 9, 2]1Ex. A (Pl.’s

Dep. Tr.) at 85:21-86:6.

In the instant case, Plaintiifikes the positiothat he was qualifietb workin a sedentary
position from May 2012 onwards. Pl.’s Opp’n at 14-20. On the record before the Court, which
is almost entirely devoid of evidence of Plaintiff's factual assertions t83#e Plaintiff's
litigation posture simplyloes not “crash[face first against’ his prior claim” that he had a
disability that preventehim from working as of January 9, 201Retz 346 F.3d at 120

(quotingFeldmanv. Am. Mem’l Life Ins. Co., 196 F.3d 783, 791 (7th Cir. 1999)).

In Motley, the Third Circuitdrew a comparison between plaintiffs who make “a mere
blanket statement of cortgbe disability checked on a box in order to obtain pension benefits”
and those who support their claim with “additional statements concerning thentypgtant of

[their] injuries.” Motley, 196 F.3d at 1671t is a plaintiff inthe latter group thas likely to face
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estoppel whehe assegtin an ADA case thate wadn fact qualified tgperformhis job duties,
becausdis assertions to the SSA would lpatently inconsistent with his present claims tiet

wasa ‘qualified individual’ under the ADA."Id.; seealsoBisker v. GGS Info. Servs., Inc., 342

F. App’x 791, 795 (3d Cir. 2009) (holding that the plaintiff was not estopped from arguing she
was qualified regardless bérearlier application for SSD benefits because “[t]he proper focus
of the judicial estoppel analysis is not on [the plaintiff's] general contentiosliteas unable to

work, but rather on the specific factual representations she made in support of thatortntent

(emphasis added).

Here, Plaintiff falls into the former gop. The only factual assertigdhat Plaintiff made
to the SSA and that @n the records a list of conditions that Plaintiff claimed rendered him
disabled as of January 9, 2012eeDef.’s Mot., Ex. BB at 277PGW contends that Plaintiff
cannot now argue that he was a “qualified individual” after January 9, 2012 because helinclude
his knee injury on that list of disabling conditions, and because he stated at his depgitien t
had indeedrepresent[ed] to Social Security disatyithat [he was] unable to work.Seeid. at
12-17, Ex. A at 86:3-6. We do not find those two factual representations sufficient tarshow
inherent conflict betweeRlaintiff’'s position in this litigatiorand hisstatements tthe SSA.
Indeed it is not implausible that Plaintifh good faith felt that his back and knee injuries
rendered him incapable of performing the duties of his job without an accommodationt but tha
he felt he could have done so with an accommodation.

Having concludedhat thestatements Plaintifihade to the SSArenotfacially
inconsistent with the ones he makeshis litigation weneed not proceed with tii@eveland
analysis. Plaintiff's application for SSD benefits does not preclude fnom arguing he was

qualified after January 9, 2012.

15



b. Plaintiff’'s Statements at his Deposition

PGW furthercontendghat Plaintiffis precluded fronasserting that he was qualified at
any point after his date of retirement due to the statement he made at his dep@asiienvts
“totally unable to work inmay capacity . . . [& of the time that [he] retiréd.Def.’s Mot.at 13
Ex. A at 93:5-11. We agree. Plaintiff’'s deposition testimony cannot be reconditekiisv
representation in this lawsuit tHa¢ could have worked an additional six years had RB&ved
him a sedentary rassignment. Pl.’s Opp’n at 48, Ex. A { 14 (“l do believe that had PGW
offered me a sedentary position | could have performed it for the rest of myhg/tifki”).
Plaintiff attempts to explain this inconsistency by arguirag ks “belief as to whether he was or
was not able to work . . . depend[ed] on his feeling that [no] one would hire ldmat 48. But
that is not what Plaintiff testified after a lengthy dialogue with PGW’s countéhw
culminated in the statemetfiat he “[was] totally unable to work in any capacity.” Def.’s Mot.,
Ex. A at 93:6-7.We need not credihe portions of Plaintiff's affidavit that contradiais prior
sworn testimonyasthe former fs merely a variance from earlier deposition testimony, and

therefore no reasonable jury could rely on it to find/Riaintiff].” Jiminez v. All Am

Rathskeller, In¢.503 F.3d 247, 253 (3d Cir. 2007). Therefore, we find there is no genuine

dispute aso whether Plaintiff was qualified fgerform the essential functions of his position as
of the date of his retirement.

In sum, becausklaintiff's deposition testimony fundamentally conflicts with his
affidavit, we will not consider the subsequent affidavit, and conclude that no reasomgable |

could find Plaintiff a “qualified individual” as of the date of his retirement.
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iii. Adverse Employment Action

Having established that a genuine dispute exists as to whether Plaintiffsabkd and
gualified between May and September 2012, the inquiry turns to whether PGW subjected him to
an adverse employment actioBlaintiff has failed to show a genuine dispute as to any material

fact pertinent to this facet of the analysis.

1. No Dispute Regarding Defendant’s Provision of Reasonable
Accommodation

An employer’s failure to accommodate an employee’s disability constitutes

discrimination under the ADA. Taylor v. Phoenixvifeh.Dist., 184 F.3d 296, 306 (3d Cir.

1999). Specifically,the Act’s regulabns provide thatmemployer will be liable when it does
“not mak[e] reasonable accommodations to the known physical or mental limitatians of a
otherwise qualified individual with a disability . . . unless such [employer] caomi&nate that
the accommdation would impose an undue hardship on the operation of the business of [the
employer]” 42 USC § 12112(b)(5)(A). Both the ADA’s regulations and the EEOC’s
interpretive guidelines discuss the processletifying an appropriate reasonable
accommodatn as “a flexible, interactive [one] that involves both the employer and the
[employee] with a disability.” 29 C.F.R. Pt. 1630, App. 8 1630.9 at 8529 C.F.R. §
1630.2(0)(3). An employer’s failure to engage in this procassonstitute a breach of the duty

to provide reasonable accommodatioBgeWilliams v. Phila.Hous. Auth. Police Dept., 380

F.3d 751, 772 (3d Cir. 2004).
The Third Circuit haglucidated the requirements of what@mmonlycalled the
“Interactive process,” holdintipat both tle employer and the employee “have a duty to assist in

the search for appropriate reasonable accommodation and to act in good faith.” Mengine v.
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Runyon, 114 F.3d 415, 420 (3d Cir. 199R)is further the rule in this Circuit thatah employer
cannot bdaulted if the employee's actions or omissions during the interactive process cause the

process's failure."Colwell v. Rite Aid Corp., 602 F.3d 495, 507 (3d Cir. 2010) (quoliagor,

184 F.3d at 317). The interactive process demands open communication between both parties,
because “employers will not always know what kind of work the worker with the dligaiaih
do, and conversely, the worker may not be aware of the range of available employment
opportunities.” Mengine 114 F.3cat 420.

Here, Plantiff contends thaPGWdiscriminated against him Wgiling to engage in good
faith in theinteractive process, and by not finding him appropriate accommodations for his
disability. Pl.’s Opp’n at 23-24As to the latter argument, Plaintiff assehatboth his light
duty assignment in Fleet and his modified duty assignment in FSD required him te kisla
medical restrictions and therefore constituted failures to accommddatg.23. PGW counters
with evidence showinthatPlaintiff's restrictims were honored, Plaintiff never complained
regarding the two positions at issue, and Plaintiff never requested a sedesstssignment or

presented any medical documentattiowing such ressignment wasecessary.

a. No Dispute RegardingPGW'’s Good Faith Engagement
in Interactive Process

Plaintiff's failure to showthat he complained about or indicated disapproval with any of
his modified duty assignmentsfatalto hisclaimsthat PGW violated the ADAndthe PHRA
by not engagingn the inteactive process good faith

We assume for purposes of this analysis Baintiff triggered PGW’sluty to engage in
the interactive process asho$ return to work on or around May 21, 20b2cause that is when

he alerted his supervisors that he hkadmpairment that necessita@adhange in his job duties.
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The Third Circuit has described the following actions as indicative of an emglgged faith
effort to accommoda a disabled employee

“meet[ing] with the employee . . ., request[ing] information about the condition and what

limitations the employee has, ask[ing] the employee what he or she spegcifiaats,

show[ing] some sign of having considefdte] employee's request, and offer[ing] and
discuss[ing] available alternatives when thguest is too burdensome.”

Taylor, 814 F.3d at 317.

Here,PGW has presented significant evidence showing that it did all of those things:
received infomation from Plaintiff's docta, considered that information in deciding how to
employ Plaintiff in his impaired statassigned Platiff to a light duty position that ifelt were
within Plaintiff's restrictionsandconsulted withts Medical Directoto confirm that Plaintiff
could swtch from Fleet back to FSD to perform the training duties of his titled posiSee
Def.’s Mot, Ex. HH; DSOF %5, 67. PGW has additionally shown, via numerous affidavits,
which Plaintiff has not disputed, that upon Plaintiff's move to FSD, he i@sriadthat hewas
only to train personnel and was not to perform any other duties of that position that would be
outside of his medical restriction§eePl.’s Opp’n, Ex. C (Dep. Tr. of Robert K. Smith) at 13:1-
10 (Plaintiff was told tdadhere to his r&rictions|, . . . ] not bend [and] keep his hands in his
pockets.); Def.’s Mot.,Ex. LL (Affidavit of Florence Riley) 1 9 (upon Plaintiffisansferto
FSD he was told to provide training “verbally and . . . not to perform any physicatyacti
outside @ his restrictions)Ex. MM (Affidavit of Dr. Barlow) | 5 étating that heréviewed
[Plaintiff’'s] medical restrictions and informed Mr. Smith that [Plaintdfuld train [chdets so
long as he abided by his medical restrictions.”).

It is apparenthatPGW made a good faith effort &ssign Plaintiff tdight duty work that

it reasonably concluded comported with his restrictions and that, when it understoatf flaint

want to return to his titled position, placed him back in FSD with modified resldresb
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Conversely, there is no evidence apart from Plaintiff's affidavit and that @fifeiswhich
merely repeats statements Plaintiff allegedly made to heR?khiatiff wasunhappy with either
arrangement. Furthermore,ieassertionsn his affidavitthat he “complained practically on a
daily basis” and “filed all the complaints [he] knew how to file,” are contradibty his workers’
compensation hearing testimony, at which he stated he felt his light duty assigwere “only
fair.” Pl’s Op'n, Ex. A 11 11, 15; Def.’s Mot., Ex. U (Workers’ Compensation Hearing Tr.) at
13:1-9. Plaintiff's statements aradditionallyrefutedby PGW’svoluminous record evidence
indicating it had no knowledge of Plaintiff's supposed discomfort in both positions.

As the Third Circuit stated imaylor, “[p]articipation is the obligation dboth parties, . . .
so an employer cannot be faulted if after conferring with the employee to fin@lpossi
accommodations, the employee then fails to supply information that the empleglsranaloes
not answer the employer's request for more detailed propodasglor, 184 F.3d at 317
(emphasis added)rhat holdng is squarely implicated here, where PGW attempted in good faith
to engage in the interactive process with Plaintiff, as required by the AfdlXpaeasonably
react and respond to the information in its possessidmdo not find any genuine dispute

regardingthe good faith oPGW’sattempts to find Plaintiff a reasonable accommodation

b. No Dispute RegardingModified Duty Assignments
Given

Plaintiff additionallyargueshat the two temporary positions held violated his rights

under the ADA because they did not accommodate his disabllitgse claims, toonust fail

3 Plaintiff seems ta@rgue that his statement to a supervisor “that he was bored and uncliitehigecurrent
assignment [in Fleet], and would there be a way to use him in hisgidkgtion as a Service Specialist” stitutes
proof that he complained. Pl.’s Opp’n at 43, Ex. M (Memo. from Smith to Gipept. 23, 2013). This
contentionis spurious; stating that one is “bored and unchallenged” is notadeuivto communicating discomfort
with, or inability to workin, an accommodated position. In fact, we find the relevance of the citechstdtto be
that it belies Plaintiff's assertion that he was forced to return to thec8&pecialist position against his witkee
Pl.’s Opp’n at 3839.
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due to a dearth of evidentiary support thither placementiolated his restrictions dhathe
informed PGW ofinyconcernor complaints he hadin light of thesignificantrecord evidence
supporting the conclusion that PGMIemptedo find Plaintiff a reasonable accommodation, and
had no knowledge of Plaintiff's unhappiness or discomforitiree position, Plaintiff's
corclusoryaffidavit is insufficient to overcome summary judgment.

First, Plaintiff alleges that his assignment to a temporary, light duty positioneh Fle
forced him to use stairs, which violated his medical restrictions then in platOpb’n at 37.
In support of the claim that the positimquiredthe use of stairs and that he informed
individuals at PGW that he was in pain and could not climb stairs because of his kngehajur
only admissible evidence Plaintiff relies on is his own affidamdthatof his wife Seeid., Ex.
A 115, 6, Ex. F 11 6, 8,.9Second, Plaintiff alleges that transferback to FSD forced him to
use stairs and to bend over in violation of the restrictions he had in place at thEderck.at
38, Ex. A 11 30, 31, 34, 35; Ex. F {1 7, 10. Agtdareis no evidence apart from Plaintiff's
affidavit and that of his wife that he was required to use stairs or otherwise breach his
restrictions. To the contrary, the record shows ltleatvas specifically toldnly to tain
personnel verbally and not to perform any of the jobs’ duties ¢haitftside of his restrictions
See, e.gDef.’s Mot.,Ex. LL (Affidavit of Florence Riley) {1 9.In addition,Plaintiff was only
restricted from using stairs for the first thirteen days of his return to woilkgdsome of which
time he was in FleetSeeid., Ex. OO (Reord of Dr. Katz, June 6, 2012). Finally, as to both
positions, there is a dearth of evidence that Plaintiff ever voiced a single admggdarding
being forced to use stairs or otherwise violate his restrictions.

PGW counter®laintiff's claims withvoluminous evidence, summarized as follows:
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Plaintiff's testimony in his worker's compensation hearimaf the lighteduty
position in Fleet involvethsksthatwere within his restrictions and wetanly
fair,” and that while filing “[he] could sit down, and if [his] knee started to get
stiff, [he] could get up and walk.1d., Ex. U (Workers’ CompensatioHearing
Tr.) at 12:14-13:9.

Thefollowing testimony of Robert Smithn PGW’s Employee Relations,
Development, and Support Services Department:

o Plaintiff asked to be moved from Fleet so that he could perform work
“within his skill set” which led to Plainiff being reassigned back to FSD
as a cadet trainetd., Ex. E(Dep. Tr. of Robert Smithgt 12:6-16, Ex. R
(Affidavit of Robert Smith) 11 1:23, Ex. KK (Memo from Smith to
Gioioso, Sept. 23, 2013).

o Prior to Plaintiff's reassignment, Mr. Smith consulted with Dr. Barlow,
who “reviewed [Plaintiff's] restrictions and concurred that [PGW] could
use him [in FSD] as long ghey] met with [Plaintiff] and had the
discussion telling him not to kneelld., Ex. Eat 12:17-22.

o0 Mr. Smith met with Plaintiff, another PGW employee, and Plaintiff’s
union representatives and indicated that they “would grant his request to
be used in a training role and that he must adhere to his restrictions and
not bend.”Id., Ex.E at 12:23-13:3.

o0 Mr. Smithtold Plaintiff “to keep his hands in his pockets, . . . not to

handle tools, . . . [and] just to observe the individual doing the work and
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fill out the training paperwork at the end of each dag.; Ex. E at 13:4-
8, Ex. R 11 11-12.
o Plaintiff “was thankful thafPGW was]taking him back from [F]leet in a
role that he could use his skill setd., Ex. E at 13:9-10.
The testimony of Michael McDonougR/aintiff's union epresentativethat
Plaintiff “never complained to [him}erbally or in writing that PGW or any
individual employed by PGW was forcing him to perform any work that was
outside of any of his medical restrictions, that was causing him to experience
pain, or that he otherwise could not dad:, Ex. J(Affidavit of Michael
McDonough) 1 16.
Thefollowing testimony of Gary Gioios@ supervisor in PGW’s Human
Relations Department
o He and another PGW employee evaluated Plaintiff's restrictions and
spoke with a manager in Fleet who said he could accommodate Plaintiff's
restrictions Id., Ex. N (Dep. Tr. of Gary Gioioso) at 25:6-18
o “If at any time [Plaintiff] believed that he was in a position where it was
too onerous for him[,] he certainly could have reached out toREW
supervisor] and at that poifthey] would have takerfhim] out of that
job.” Id., Ex. N at26:13-23.
The testimony of Timothy Morrisqrsuperintendntin Fleet,that Plaintiff never
complained regarding his placement in Fleet and that no employee in Fleet was

forced to use stairdd., Ex. J)Affidavit of Timothy Morrison) 1Y 14, 18, 22-24.
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e The estimony of Florence Riley, one of the personnel Wéiped Plaintiffobtain
his temporary assignments, that:

o Upon Plaintiff's move back to FSD he was told to provide training to the
cadets “verballyad . . . not to perform any physical activity outside of his
restrictions.” Id., Ex. LL (Affidavit of Florence Riley) 1 9.

o “[Plaintiff] never complained [to her] that he was being asked to perform
work outside of his restrictions,” nor is she aware oirfifamaking any
complaints to other individualdd., Ex. LL §{ 10-11.

e The testimony of Dr. BarlowPGW'’s Medical Director, that Plaintiff was able to
perform training duties as a Service Specialist if he abided by his medical
restrictions and that Platiff never complained that he was being asked to work in
such a way as to violate his restrictiond., Ex. MM (Affidavit of Robert A.

Barlow, M.D.) 11 56.

e The June 6, 2012 record of Dr. Katz:

o “[Plaintiff] states that he has been back to work. Heleratng work.

He is doing his job.”ld., Ex. NN (Record of Dr. Katz, June 6, 2012).

o “[Plaintiff] states that he is doing training but he is just not getting down
on his knees as much as he used id.”

o The record further includes a notation that although Plaintiff could not
climb ladders, he could climb stairkd.

In light of the evidenceecountedPlaintiff’'s conclusoryaffidavit and that of his wife are
incapableof raising a genuine dispute of material faSpecifically, the portions of Plaintiff's

affidavit relevant to his failure to accommodate claim consist of general and s&gements
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that in many instances contradict his sworn testimony botis aelposition and at his Workers’

Compensation hearindgseeBrightwell v. Lehman, 637 F.3d 187, 194 (3d Cir. 2011) (no clear

error in district court’s grant of summary judgment where prisoner’s angeunusual
punishment claim was based solely on prisoner’s “own vague assertions andgaisds” and
when “all of the record evidence . . . indicate that he received appropriate accommoalations

regular medical screenings'lrving v. Chester Water Auth., 439 F. App’x 125, 126-27 (3d Cir.

2011) (where the plaintiff had previously testified during waskeompensation hearing that he
was not physically capable of performing his job and where all other readethee indicated

as much, the plaintiff's “subsequent sedfrving deposition testimony [was] insufficient to raise
a genuine issue of material fatitiat the plaintiff was a “qualified individual” under the ADA);

Fulton v. Hakinberry, No. 14-1459, 2016 WL 4503336, at *4 (W.D. Pa. Aug. 29, 2016)

(summary judgment on Section 1983 claim granted where sole evidence supporting the
plaintiff's contention tlat the defendant had confiscated his wheelchair and that the plaintiff had
“repeatedly informed [the] [d]efendant about the difficulties he was havithgut his

wheelchair,” was the plaintiff's declaratipri’'Westawski v. Merck & Co., No. 14-3239, 2016 WL

6082633, at *11 (E.D. Pa. Oct. 18, 2016) (holding that “[i]n light of the other record evidence,
the [p]laintiff cannot rely on her self-serving deposition testimony to dffeatlefendant’s]
motion for summary judgment”).

It is important to note th&aintiff's restrictions changed several timteésoughouthe
summer of 2012, antthatthe evidence demonstrates tR&W continuallyattempte to work
with Plaintiff to find him temporary placemerdsiring those monthslf Plaintiff everfelt that he
wasin a position where he was required to do things that he was physically incapablegpftdoin

was his responsibility to openly communicate with PGW about ®e¢Mengine, 114 F.3d at
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420 (tating that'both parties have a duty to assist in the seaychgpropriate reasonable
accommodation’) That is especially true in this case, where Plaintiff's restrictions magre
static but rather a moving targethe law does not charge an emplogieme with the
responsibility of monitoring an employee’s restrictions and ensuringlifjab asignments
comportwith them; nhdeed Plaintiff had an important role in fosteriagdialogue with PGW and
it is one thahe has failed to show he played. discussedbove, “a employer cannot be
faulted if the empbyee's actions or omissions during the interactive process cause the process's
failure.” Colwell, 602 F.3d at 507 (quotinbaylor, 184 F.3d at 317).

Because Plaintiff hasot raiseda genuinalisputeof material facthat PGW failed to
accommodate his dibility, hisdiscriminationclaims under the ADA and the PHRA (Counts |

and Il) caanot withsaind summary judgment and will be dismissed with prejudice.

c. Hostile Work Environment under the ADA and PHRA (Counts | and II)
Plaintiff further claims that he was subjected to a hostile work environmeralation
of the ADA and PHRAduring the four months he was employed at PGW prior to his retirement.
He hadailed to raisea genuinalisputeof material fact on these claims.

To establish a claim for harassment based on disability, Plaintiff must show that:

(1) Heis a qualified individual with a disability under the ADA,

(2) He was subject to unwelcome harassment;

(3) The harassment was based on his disability or a request for accommodation;

(4) Theharassment was sufficiently severe or pervasive to alter the conditions of
his employment and to create an abusive working environment; and

(5) His employer knew or should have known of the harassment and failed to take

prompt effective remedial action.
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Walton v. Mental Health Ass’n of Se. Pa., 168 F.3d 661, 667 (3d Cir. 1999). The court’s

analysis as to whether these elements are establisheticomegntrate not on individual

incidents, but on the overall scenaricCardenas v. Masse269 F.3d 251, 261 (3d Cir. 2001)

(quoting_Durham Life Ins. Co. v. Evans, 166 F.3d 139, 149 (3d Cir. 19@@)tain factors that

are relevant to thideterminaton are: “the frequency of the discriminatory conduct; its severity;
whether it is physically threatening or humiliating, or a mere offensive uterand whether it

unreasonably interferes with an employee’s work performance.” Mandel @ Rickaging

Corp., 706 F.3d 157, 168 (3d Cir. 2013) (quoting Harris v. Forklift Sys., Inc., 510 U.S. 17, 23

(1993)). “[T]he alleged conduct must be so ‘extreme [as] to amount to a change in thartdrm
conditions of employmerit; therefore,'simple teasing, . . . offhand comments, and isolated
incidents (unless extremely serious)” will be insufficient to establishtdéha®rk environment

claim. Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998) (internal quotations and

citations omitted)Church v. Sears Holding Corp., 605 F. App’x 119, 125 (3d Cir. 2015)

(quoting_Caver v. City of Trenton, 420 F.3d 243, 262 (3d Cir. 2005)).

i. Plaintiff's Contentions

Plaintiff points to several bases for his hostile work environment claim. Firsgiesa
that his light duty assignments in Fleet constituted disallaged harassment because he had to
perform “humiliating janitorial duties.” Pl.’s Opp’n at 25. Second, he contendthhédct that
he wadorced him to use stairs both of his temporary positiomseaed a hostile work
environment.Id. Third, Plaintiff states that he was called the following derogatory names by
two of his coworkerstavarious points in the four monttisathe was working prior to his
retirement “bum?”, “cripple, “handicapped”, “a janitor”, a “delivery boy”, a “gofer”, someone
who “could not do his job anymore”, “not good anymore”, and “useldsis.at 26,Ex. A {10,
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22, 24. Finally, Plaintiff characterizes his conflict with his co-worker, Mag#o, as having

createda hostile vork environment.ld. at 26.

ii. PGW'’s Contentions

PGW counters that, first, because Plaintiff is not a qualified individual with a digabilit
under the ADA, he cannot pursue a hostile work environment claim. Def.’s Mot. at 23. Second,
PGW argues that Plaintiff fails to raise a genuine dispute as to whether hisnasstg inFleet
andin FSDwere harassment and that Plaintiff could at any time have “refuse[d] such
assignment[s] without penalty” but failed to do $d. at 24. Third, regarding the alleged
animosity directed a®laintiff by Mr. ShapiroPGW points to testimony from Plaintiff
demonstratinghatany such animu&vas the result of a personality conflict between Mr.
Shapiro and [Plaintiff] which was unrelated to [Plaintiff's] knee injurid’ Finally, PGW states
that the namealling alleged by Plaintiff is insufficiently severe to raise a triable iskliat 24
25.

iii. Analysis

Plaintiff's hostile work environment claims incapable of withstanding summary
judgment. Regardiig Plaintiff's argument that higiork assignments somehow consgtiit
harassmenthe undispute@videncedemonstrates th&GW followed its internal procedures for
finding light duty work for Plaintiff, including confirming with its Medical Directitiat Plaintiff
could perform the duties of the assignments given, and sthhahRBGW believed the work
accorded with Plaintiff's restrictions. Even if thendsteda genuine dispute regarding whether
the assignments involved duties outside the scope of Hlainmedical limitations, Plaintiff has
not shown that such assignments “subject[both] to unwelcome harassment” or tlRBEW'’s

decisionmaking was motivated by disabilitglated animusWalton 168 F.3d at 667There is
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thereforeno basis in the record to conclude tR&W'’'sassignment of Plaintiff to light duty
work in Fleet and to his training role in FSD constituted harassment.

As to Plaintiff's claim that he was subjected to derogatory reatiang, Plaintiff has
providedscant detailsand meager evidentiary supporttioé alleged instanced harassment.
Even if his conclusory affidavit and that of his son were sufficient to raisebéetissue, lereis
simplyno evidence thahe namecalling was“sufficiently severe opervasive talter the
conditions of [his] employment ard create an abusive working environmeritValton, 168
F.3d at 667.

In Church v. Sears Holding Corp., 605 F. App’x 119 (3d Cir. 2015), the court considered

a hostile work environment claim in which the plaintiff alleged only one “speciéimele of
hostile conduct” and otherwise made broad statements, lacking in evidentiary suppdrt, a
being subjected to hostility in the workpladé. at 126. As to theole statement specifically
alleged, the court held thatwas“the kind of ‘offhanded comment[]’ generally insufficient to
sustain a hstile work environment claim.’ld. (quoting Caver 420 F.3d at 262)Similarly, in

Mercer v. Se. Palransit Auth., 26 F. Supp. 3d 432 (E.D. Pa. 2014) the plaaik#§ed that he

had been “constantly harassed” for being overweight, but only described one inctidietatl.
Id. at 445 (internal quotation marks omitted). The court there held that the “one particula
incident of harassment” which had been described in sufficient detail for purposessbia
work environment claim was, standing alone, insufficient to sustain the claumatay
judgment. Id.

Here, tog the only harassing incident described vaitty specificity is that another PGW
employee used the word “cripple” in a conversation with Mr. McGl@eeDef.’s Reply, EX.

EEE (Dep. Tr. of Patrick McGlone, Jr.) at 32:13-33:28herwise, Plaintiff relies on the
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generalized statement that, upon his return to PGW following his injury, hevedcei. a series
of assignments that . . . subjected [him] to being called derogatory names like ‘Gripple’

and ‘handicapped’ (by Mr. Bob Smith and Mr. Jeff Shapiro).” Pl.’s Opp’n, Ex. A {1 10, 22-24,
34. Plaintiff's averments in his affidavit lack the detail needed to sustain a ckditmetivas
harassed in a sufficiently extreme manner as to “amount to a change imtti@nel conditions

of [his] employment.” Faragher524 U.S. at 788.

In additionto alack of details regarding the alleged disabHiglated namealling,
Plaintiff's casds further hinderedby an absence advidentiary support for his allegations.
Indeed, the conclusostatements Plaintiff’s affidavit, and the one statement in Plaintiff's
son’s affidavit,are all that Plaintifbffersas proof otis claim. Several courts in this Circuit
have found no triable issue of fact in situations where there is a similar dearttesftery

support. SeePriest v. Felcor Lodging Trust, Inc., No. 05-1181, 2006 WL 2709386, at *7 (W.D.

Pa. Sept. 20, 2006) (where plaintiff alleged various instances in which she was not shown
“appropriate respect” at work, court found that she “ha[d] produced no evidence, other than her
own conclusory allegations, that these actions, or any other alleged actiong,teoadtostile

work environment); Grant v. Revera IncNo. 12-5857, 2014 WL 7341198, at *14-15 (D.N.J.

Dec. 23, 2014 (court “readily dispengd] with [the] [p]laintiff’'s hostile work environment
claim” where the plaintiff relied on “generalized allegations [of harassmerd]"@esented
[no] independent evidence tending to substantiate her claims that [iverker] acted in a
harassing manner towards her,” because the cited instances, even if relateds@biigy divere
not severe enough “to create an abusive working environment teas@nabl@ersor)

(emphasis in original)
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Finally, even if Plaintiff had set forth sufficient details and evidentiappeat suchthat
whether he wasubjected to derogatory namalingwasa disputed issue of fact, it would not
be adisputed issue aghaterialfact because these incidents are insufficient, as a matter of law, to
make out a claim for a hostile work environmelm Walton, the court considereal claim where
the plaintiff asserted five instances in which her supervisor made hgrassiments to heand
held thattheincidents fell far short of showing “the environment . . . to be objectively hostile or

abusive.” Walton, 168 F.3d at 667 egalsoCaver 420 F.3d at 262 (stating that offhand

comments and isolated incidents cannot sustain a hostile work environment clais, unles
extremely serious).

As for Plaintiff's assertiorthat the investigatiomitiated after Mr. Shapiro accused
Plaintiff of threatening hinsomehow constituted harassment on the basis of his knee injury,
there is absolutely no evidence to support this claim. Rather, the record shows that PGW
adhered to its workplace violence policy by initiating an investigation agdaistif? following
Mr. Shapiro’s complaint that Plaintiff had threatened hBee, e.g.Def.’s Mot., Ex. L (Memo
from Shapiro to Barry, Sept. 11, 2012), Ex. E (Dep. Tr. of Robert K. Smith) at 18:22-19:13.
addition, even if Mr. Shapiro’s allegations were solely meant to harass Rl&n&ié is no
indication that the harassment was disabilghated. It insteadseems clear that persality
conflicts between the two men were the cause of any animus that may hire $thpiro to
make falsallegationsagainst Plaintiff Id., Ex. A (Dep. Tr. of PIl.) at 231:9-16esWalton 168
F.3d at 667 (where the plaintiff had a poor relationship with her supervisor and thesupervi
had made offensive comments to her, the plaintiff “ha[d] not asserted facts thdtaow a

reasonable jury to find that [the supervisor] harassed her because of her disébihphasis

added) Uhl v. Zalk Josephs Fabricators, Inc., 121 F.3d 1133, 1137 (7th Cir. 1997) (“A
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personality conflict doesn’t ripen into an ADA claim simply because one of thegphas a
disability.”).

Forforegoing reasond$laintiff has failed to raise a genuine dispute as to angriaht
fact at issue in his hostile work environment claims under Counts | and Il. Thess wlill
therefore be dismissed, with prejudice.

d. Retaliation under the PHRA (Count Ill)

Plaintiff alsoassertshat PGW retaliated against him for engaging in various activities
protected under the PHRAummary judgment is appropriate on this claim, as well.

Under the PHRA, a plaintiff bears the initial burden of establishinghaepiiacie case of

unlawful retaliation.Marra v. Phila. Hous. Auth., 497 F.3d 286, 300 (3d Cir. 2008)meet

this burdena plaintiff must show that(1) he was engaged in a protected actiVigy;he suffered

an adverse employment action after or contemporaneous with his protectey; @td(8) there

is a causal link between his protected activity and the adverse employment kttair800.

The Supreme Court has elucidated the standard for what constitutes an adverse employm
action in this context, holding that the action must have been severe enough such that it would
have“dissuaded a reasonable worker from making or supporting a charge of discaminat

BurlingtonN. & Santa FeRy. v. White, 548 U.S. 53, 68 (2006) (quoting Rochon v. Gonzales,

438 F.3d 1211, 1219 (D.C. Cir. 2006)) (internal quotations omitted).
Plaintiff alleges the following protected activities and adverse employmemsictio
(1) Plaintiff’s return from worker’'s compensation leawePGW placing him on
light duty inFleet Pl.’s Opp’'n at 37.
(2) Plaintiff’'s complaintsegarding his placement in Fleet PGW maintaining

him in Fleet. Id.
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(3) Plaintiff’'s complaints regarding his placement in FleePGW assigning him
to FSD. Id. at 38.

(4) Plaintiff’'s complaints regarding his placement in FSCPGW assigning
Plaintiff back to Fleet.d. at 39.

(5) Plaintiff’'s submssion of medical notes dated July 9, 2012 listing certain
restrictions> PGW'’s failure to reassign Plaintiff to a sedentary position and
decision to maintain Plaintiff in Fleetd. at 3940.

(6) Plaintiff's communication to PGW that Mr. Shapiro was harassinghim
PGWi nitiating aworkplace violence investigation against Plaintifl. at 40

41.

PGW counters that there is no evidence that it took any adverse employment action
against Plaintiff and that iaddition, Plaintiff has failed to show a causal connection between his
engagement in protected activities and any of the alleged retaliatmysacef.’s Mot. at 29.

Plaintiff's retaliation claim suffers from a lack of evidentiary supportstFas
established above, there is no support for the claim that Plaintiff’s light dutyr@aten Fleet
was a demotioror in any way an adverse employment actiS8econd, Plaintiff cannot sustain
his claim that complaints about his accommodation cal&ew to retaliate against him by
maintaining him inthe positions in Fleet and FSD. Indeed, Plaintiff cannot point to any evidence
that he in fact complained or indicated dissatisfaction with his placemethsatBGW’s
decision to keep him igither positiorwasin factretaliatory. Third, the doctor’s note at issue in
Plaintiff's fifth claim of retaliation does not indicate that Plaintiff required a sedentary position,
nor is there any evidenegpart from Plaintiff's affidavithat Plaintiff requested beiragsigned to

one. There isfurthermoreminimal evidence that Plaintiff's duties in Fleet violated the
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restrictions oted in the July 9, 2012 record. Fourth, there is no evidence that Plaintiff notified
PGWof any harassent at the hands of Mr. Shapirotbat PGW'’s decision to initiate a
workplace violation investigation against Plaintiff was retaliatory.

Even if Plaintiff's retaliation claim did not fatlue to a dearth of evidentiary support that
any adverse actions were takagainst him, it would faibecause Plaintiff has not shown a
causal link between the alleged protected activities and the aPi@\stook. The Third Circuit
has held that “timing and evidence of ongoing antagonism” are the two mairsfexctonsider

in finding the existence of a causal linkbramsonv. Wm. Paterson College of N.J., 260 F.3d

265, 288 (3d Cir. 2001)Although there is temporal proximity between the activities and the
actions, there is no evidence of ongoing antagonism.

In Abramson, the court held that the plaintiff had proved a causal nexus in her religious
discrimination casbecausé¢he retaliatory action-her terminatios—occurred shortly after the
protected activity and because the plairftfist[] doubt on the reasons [her eoyar]
proffered for firing herby “demonstraing that those reasongerevague and inconsistentld.
at 289. The plaintiff had made a significant evidentiary showing that her eznglogasons for
terminating her weraot onlyunfounded but also cordted with deposition testimony in which
the employer stated thiaerperformance had in fact been satisfactdd; at 283-84.

The instant case contains none of the fdeterminativeo the court in Abramson.

Indeed Plaintiff hasnot pointed to PGVE relianceon “vague [or] inconsistenteasons for

placing or maintaining him in his temporary positions, nor has he showretakdtory animus
informedeither assignmentSeeid. at 289.Rather, Plaintiffists a hodgepodge of supposedly
antagonistic action® bolster his argument that PGW retaliated against him, none of which are

probative to this point. First, Plaintiff cites PGW'’s initiation of a workplace vi@enc
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investigation against him as proof of antagonism, although all evidence points tct tivata
PGW was merely following$ protocol for responding to an accusation of the sort that Mr.
Shapiroleveledagainst Plaintiff. SeePl.’s Opp’n at 43. Plaintiff's argument that PGW
conducted “a sham, immediate 12 hour investigation” in order to punish Plaintiff for
complaining about his restrictions being violated finds no support in the record and does not
show antagonismld. at 43. Second, Plaintiff deems it noteworthy that PGW does not have “a
single corrective action, complaint, or other document . . . explaining why PGWaetkrdenied
accommodations, [and] failed to reassign [Plaintiffild: at 44. This argument idogical—the
reason PGW does not haamry of the described documentatisrbecause PGW never demoted,
denied accommodation to, or discriminatorily failed to reassign Plaintiff. Asverse
employment action was taken against Plaintifis bbvious thaPGW wouldnot have
paperwork documentinipe rationale foany such action

In sum,because Plaintiff has failed to raise a genuine dispute that he was subjected to any
adverse employment actions or that any of the actions he points to were taken talittdme
animus, summary judgment is proper on his retaliation claim.

e. Constructive Dischargeunder Pennsylvania Law (Count VI)

Plaintiff lastly contends that his retirement was in fact a constructiveadggefrom his
employment at PGWThis claim, too, cannot withstand summary judgment.

Pennsylvania applies a two year gtatof limitations in wrongful discharge actions.

Anderson v. Consol. Rail Corp., 297 F.3d 242, 251 (3d Cir. 20029. statute of limitations in a

wrongful discharge case begins to run whenpgaintiff gives notice of his retirement.

Armingtonv. Sch.Dist. of Phila, 767 F. Supp. 661, 665 (E.D. Pa. 1991) (“the limitations period

on [the] plaintiff's claim of constructive discharge . . . accrue[d when] th@tesaployment
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occurred”) aff'd, 941 F.2d 1200 (3d Cir. 1991Plaintiff asserts tht he was constructively
discharged on or about September 12, 282ECF No. 7, Amended Cmplt. I 14. In order to
fall within the two year statute of limitations, Plaintiff would have had to file hie oasor
before September 12, 201BecausePlairtiff did not file suit until June 10, 2015, his
constructive discharge claim is ticbarred SeeECFNo. 1, Cmplt.
Assumingarguenddhatthe statute of limitations did not bar this clgisummary
judgment would still be appropriate becaaintiff has not mised a genuine dispute as to any
material factpertinent to the constructive discharge analysis. An employee is constructively
dischargedvhere an employer “knowingly permitted conditions of discrimination in
employment so intolerable that a re@ble person subject to them would resign.” Aman v.

Cort Furniture Rental Corp., 85 F.3d 1074, 1084 (3d Cir. 199 prove constructive

discharge, the plaintiff must demonstrate a greater severity or pervasie¢imasassment than

the minimum requid to prove a hostile working environmengpencer v. WaMart Stores,

Inc., 469 F.3d 311, 316 n. 4 (3d Cir. 2006) (quoting Landgraf v. USI Film Prods., 968 F.2d 427,
430 (5th Cir. 1992)) A plaintiff who voluntarily leaves his employment may make a case of
constructive discharge if “the conduct complained of would have the foreseealtieirat

working conditions would be so unpleasant or difficult that a reasonable person in the

employeés shoes would resign.Gossv. Exxon Office Sys. Co., 747 F.2d 885 at 887-88 (3d

Cir. 1984).

As discussedbovein the context of Plaintiff's failure to raise a disputed fact as to his
hostile work environment claim, Plaintiff has not shown sufficiently intolerabldkivwg
conditions such that a reasonable person would be forced to r&ag8pencer469 F.3d at

316 n.4.
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V. CONCLUSION

For the reasons explained above, Plaintiff has failed to point out a genuine issue of
material fact foicCounts I, Il, Ill,or VI, which are the only claims remaining in this case. An
appropriate Order will follovgrantingPGW'’s Motion for Summary Judgment in its entirety, and
dismissingall Counts with prejudiceThe Order will additionallgrantPlaintiff's Motion for
Leave to File Sur Reply in Opposition to Summary Judgment (ECF No. 44) and deny as moot
PGW'’s Motion to Strike Plaintiff’'s Supplemental and Responsive Counter S&tatern

Undisputed Facts (ECF No. 45).
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