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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GREGORY FITZSIMMONS ET AL.

CIVIL ACTION
v NO. 153297
AETNA, INC., ETAL.
MEMORANDUM
SURRICK, J. JANUARY 7 ,2016

Presently before the Court are Defendd@mtnothy Kelly’s and Kelly and Associates’
Motion for a More Definite Statement Pursuant to Fed. R. Civ. P. 12(e) (ECF No. 5), Defendant
Aetna, Inc.’s Motion to Dismiss for failure to state a claim (ECF No. 6)n#ffai Motion for
Leave to File Amended Complaint (ECF No. 8), and Plaintiffs’ Motion for RemanB (C 9).
For the following reason®laintiffs’ Motion for Remand will bgranted and the mattewill be
remanded to the Montgomery County, Pennsylvania Magisterial District Cthetremaining
Motions will be dismissed as moot.

. BACKGROUND

Plaintiffs Gregory and Kerri Fitzsimmons brought this action against Agtoa
(“Aetna”), Timothy Kelly, and Kelly and Associatéhe “Kelly Defendants”jn the
Montgomery County, Pennsylvania Magisterial District Conitecover damages related to
uncovered medical servicés(Compl., Removal Pet. Ex. A, ECF No. 1.) On June 11, 265,

Kelly Defendantdiled a Petition for Removal with this Court.

! Defendant Aetna@ontends that it is not a proper party to this action because it is not
responsible for the paymentwiedical claims (Aetna Mot. to Dismiss Br. 1 n.1, ECF No. 6.) It
asserts that it is the parent corporation of Aetna Health, Inc. etmd Aife Insurance Company,
which it believes are the proper parties to the law siidt) Eor purposes of this memorandum,
the parent company and its subsidiaries will be referred to interchangeablgtaa.”A
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A. Factual Background

Plaintiffs are husband and wife. They both received health benefits through their
employment prior taheir marriage. Fls.” Leave Mem. 1, ECF No; 8etnha Mot to Dismiss Br.
2.) Plaintiff Kerri Fitzsimmons received her health benefits through the Mdadelphia
Achievement Charter Elementary School under the terms of a plan issued bytAetna
“WPACES Plan”). Aetna Mot. to Dismiss Br. 2.)t is alleged thathe Kelly Defendants
brokered the WPACES Plan agreement between WPACES and Aetna as insueatee ag
(Proposed Am. Compl. T 20, Plseave Mem. Ex. A.) Plaintiff Gregory Egimmons received
his health benefits through a Johnson & Johnson self-funded plan (the “J&Jd@lanfjstered
by Aetna. Aetna Mot. to Dismiss Br. 2.)

In June or July 2012round the time of their marriage, Plaintiffs decided to consolidate
their healthcare by adding Ms. Fitzsimmons to the J&J RRals.’ Leave Mem. 22; Aetna Mot.
to Dismiss Br. 2.)Kerri Fitzsimmons subsequently notified WPACES to remove her from its
policy. (Pls.” Leave Mem. 1; Aetna Mot. to Dismiss Br. 2.) Thereafter, Hfaihtad a child
andMs. Fitzsimmonsinderwent medical procedures that were processed by A@&lw. Leave
Mem. 2.)

At some pointater in2012, Plaintiffs receivedills for medical services. They believe
that the billsvere not covered by the J&J Plan becawse of the Defendants failed to
communicate ad/or process Ms. Fitzsimmons’ request to terminate her WPACES Plan
coverage. I¢l.) Plaintiffs surmise one of the followingobablyoccurred:

a) WPACES failed to inform its agent, the Kelly Defendants, that Mrs.

Fitzsimmons had been removed from itsipglb) WPACES informed the Kelly

Defendants that Mrs. Fitzsimmons had been removed from its policy, but the

Kelly Defendants failed to advise Aetna of the change; on, WPACES
informed the Kelly Defendants that Mrs. Fitzsimmons had been removed fom it



policy, the Kelly Defendants advised Aetna of the change, but Aetna failed to
incorporate those changes in the system.

(Id.) Plaintiffs believethat discovery will reveal the party responsible for the clerical error.
(Seeid. 3.)

B. Procedural History

On March 4, 2015, Plaintiffs filed a Complaint in Montgomery County, Pennsylvania
Magisterial District Couragainst Defendant§Compl., Removal Pet. Ex. A.) On June 11,
2015,the Kelly Defendant§iled aPetition for Removal to this CourtRémoval Pe} On June
12, 2015, counsel entered @ppearance on behalf of AetnfECF No. 3) Counsel on behalf of
the Kelly Defendants entered appearancthree days later(ECF No. 4.)On July 13, 2015he
Kelly Defendantdiled a Motion for a More Definite Statement Pursuant to Fed. R. Civ. P. 12(e).
(ECF No. 5.) On July 22, 2015, Defendant Aetna filed a Motion to Didonidailure to state a
claim. (ECF No. 6.) Plaintiffs filed a Motion for Leave to File Amended Complaint on August
3, 2015. (ECF No. 8.) With that Motion, Plaintiffs fled a Memorandum of Law in Support of
Motion for Leave to File Amended Complaint, which contained a Motion for Remand. (ECF
No. 9.) On August 6, 2015, Plaintiffs filed a Praecipe to Attach Certain DocumentsawtiRe
their Memorandum of Law in Support of their Motion for Leave to File Amended Complaint.
(ECF No. 10.) On August 10, 201Befendant Aetna filed détter brief in reply to Plaintiffs’
Opposition, and in further support of Aetna’s MotiorDiemiss” (ECF No. 11.) On August
14, 2015the Kelly Defendantiled an Opposition to Plaintiffs’ Motion for Leave to File
Amended Complaint. (ECF No. 12.)
1. DISCUSSION

In their Memorandum of Law in Support of Motion for Leave to File Amended

Complaint, Plaintiffs argue that the Court lacks subject matter jurisdiction ovecléiem and



assert that their filing may most prudently be considered a motion for renfaisdLdave
Mem. 1.) In support of their position, Plaintiffs contend that their state law céaensot
preempted by ERISA because they are not accusing Defendants of brelaeherghs othe
WPACES Plan. I¢l. at 3.) Plaintiffs further contend that rand is necessary because Aetna did
not file aremoval petitioror a consent to removal within 30 days of being served with the
Complaint. (Pls.” Leave Mem. 3.)

A. Subject Matter Jurisdiction

Federal question jurisdiction exists only when an issue of federal law ajopethies face
of aplaintiff's “well-pleadeccomplaint” Pryzbowski v. U.S. Healthcare, Inc., 245 F.3d 266, 271
(3d Cir.2001). However, the welpleaded complaint rule is not absolutehere Congress has
so substantially dominated a parteuarea of law, “any suit brought in that area is deemed
federal in charactgrand is considered to arise under federal |&sindexter v. Miller, No. 09-
107, 2010 WL 1009695, at *2 (W.D. Pa. Mar. 16, 2010]]he ERISA civil enforcement
mechanisnj8 502(a)(1)(B),29 U.S.C. 8§ 1132(a)(1)(Bis one of those provisions with such
‘extraordinary preemptive power’ that itconverts an ordinary state common law complaint into
one stating a federal claim for purposes of the-piglhded complaint rulé. Aetna Health, Inc.
v. Davila, 542 U.S. 200, 209 (2004) (quotiMgtro. Life Ins. Co. v. Taylor, 481 U.S. 58, 65-66
(1987)). The civil enforcement provision providbat a participant or beneficiary of an ERISA
regulated plan may bring a civil action “tacoxer benefits due to him under the terms of his
plan, to enforce his rights under the terms of the plan, or to clarify his rights tolfeneéts
under the terms of the plan.” 29 U.S.C. § 1132(a)(1)(B).

As the Third Circuit has noted, however, “[i§timportant to distinguish complete

preemption under section 502(a) of ERISA, which is used in this sense as a juriddictiona



concept, from express preemption under section 514(a) of ERISA, which is a substantipé conce
governing the applicable law.In re U.S Healthcare, Inc., 193 F.3d 151, 160 (3d Cir. 1999)
(citing In Joyce v. RIR Nabisco Holdings Corp., 126 F.3d 166, 171-72 (3d Cir. 1997 gtate law
claims that are subject to express preemption are displaced and subject tabmmibey are

not subject to removal. As the CourtHoindexter v. Miller explained ERISA preempts any

state law claims regarding an employee fieptan under 8 514(a). 2010 WL 1009695, at *2.
However, federal removal jurisdiction of a state law claim involvingraployee benefit plan is
appropriate only when a beneficiary could have brought an action under the civil emfiorcem
provision of ERISA $02(a)(1)(B).1d. Only state law claims seekingtd recover benefits due

[] under the terms of [a] plan, to enforce [] rights under the terms of [a] plan, orifg gla

rights to future benefits under the terms of [a] plamé subject to federal removal jurisdiction.”
Id. at *3 (quoting 29 U.S.C. § 1132(a)(1)(B)J.herefore, if Plaintif§’ claims do not &ll within

the scope of ERISA civil enforcement provision, then they are not completely preempted, and
the Court would lack removal jurisdiction.

Plaintiffs contend that they could not have brought their claims under ERISA
§502(a)(1)(B)because theyra not alleginga breach othe WPACESor J&J Plan provisions.
(SeePls.’ Leave Mem. 3.) Furthermore, they argue that “there is no chance that subfect mat
jurisdiction would attach to any claims .againstWPACES or the Kelly defendant§ld. at 2)
presumablyecause they were not plan fiduciarfes

Defendant Aetna alleges th&l&intiffs’ statelaw claims for violation of the UIPA, 40

P.S. 81171.1 et seq. and bad faith are based on the allegation that Aetna failed toipay certa

2 A fiduciary is a person whd(i) . . . exercises any discretionary authority or
discretionary control respecting management of such plan or exercisasthagity or control
respecting management or disposition of its assets . . . or (iii) . . . has aeyiahscy authority
or discretionary responsibility in the administration of such plan.” 29 U.S.C. § 1002(21)(A)
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unidentified medical bills,” and are therefore completely preempted by ERS#tna Mot. to
Dismiss Br. 8.) All Defendants appear to contend beatuse Plaintiffs allege that a breach of
“fiduciary and/or contractual and/or professional dutiesponsibilities to plaintiffs™ caused
them “losses in the form of unpaid medical bills, denial of coverage, bad credit aed relat
damages,” Plaintiffs are seeking recover benefits due to them under one of the Plgkestna
Letter Br. 1(quoting Platiffs’ state court complaint)see also Kelly Opp. Mem. 7.)

Even thougtPlaintiffs’ alleged damages are in the fornrmeddical expense®efendants
have not met their burden in provititat Plaintiffs’ claims arise exclusively under ERIS8ee
Pascack Valley Hosp. v. Local 464A UFCW Welfare Reimbursement Plan, 388 F.3d 393, 401
(3d Cir. 2004)as amended (Dec. 23, 2004§“[T] he party seeking removéghears]the burden of
proving that thg] claim is an ERISA clain); see also Landman v. Borough of Bristol, 896 F.
Supp. 406, 408 (E.D. Pa. 1995Removal statutes are an infringement on the power of the
states and must be strictly construed irofenf state court jurisdiction . . . . Doubts concerning
guestionable removal procedure should be resolved in favor of remémthtions omitted)

Here, Raintiffs do notassert that Aetntailed topay medical bik according to the terms
of the Plans. See PIs.” Leave Mem. 3“[P]laintiffs simply lack any evidence that [tlhe medical
bills in question were not paid due to a failure by Aetna to honor its contractual ololgygt)
Therefore, they are not directly challenging coverage denials or seekilagitp Plan benefits.
What they contend is that payment should not have been made under the WPACES Plan because
Kerri Fitzsimmongimely removedherself as &/PACESPIlan beneficiary. Ahough Plaintiffs’
claims may be unartfullworded saas to implicate a challenge to health plan coverage
determinations, the Supreme Court hakithat the labels attached to claims are of little use in

determining ERISA’s preemptive forc®avila, 542 U.S. at 214[D] istinguishing between pre



empted and non-prempted claims based on the particul@elaaffixed to them would. .allow
parties to evadthe pre-emptive scopef ERISAsimply by relabelind] contract claims as
claims for tortious breach of contracts.”). Furthermore, evBeféndants arplan fiduciaries, it
is not claimed that thegbused thir fiduciary discretion in making Plaintiffgoverage
determinations.

In short, this is a negligence and/or thiakty beneficiary breach of contrdatvsuit that
touches ERISA only insofar as Defendaaitegedlycaused Plaintiffsdamagesn the form of
medical expenseshen they failed teerminateKerri Fitzsimmons WPACES Plarcoverage
Plaintiffs have not alleged a denial of benefits due under the Plan, nor have thdydikdttto
enforce or recover specific Plan benefit$erefore, Plaintiffs’ state law claims are not
completely preempted by ERISA and this Court lacks removal jurisdicBes e.g.,

Poindexter, 2010 WL 1009695 at *6-tdjecting the defendant’s claim thatpaid benefits
resulting fromnegligenly procesinga spousal consent form in connection with an ERISA
pension plan was preempted undé&0g(a)(1)(B). Whether Plaintiffsallegations actually
yield a viablenegligence and/arontract suit is a question for the Pennsylvania courts to
answer’

B. Timeliness of Removal

Even if Plaintiffs’ claimswere preempted by ERISA, remand would be required, because
not all Defendants in this case filed for timely removal ofation Removal of an action from
state court to federal court is governed by 28 U.S.C. § 14Hite riotice of removal of a civil

action shall be filed within 30 days after the receipt by the defendaatcopy of the initial

3 Plaintiffs are seeking a total judgment of $12,000 against Defendants. (Compl.)
Therefore, drersity jurisdiction under 28 U.S.C. § 1332 does not exist because the amount in
controversy does not exceed the statutory $75,000 minimum requirement.



pleading setting forth the claim for relief upon which such action or proceedinggd ba. .”
28 U.S.C. § 1446(b)(1). “Section 1446 has been construed to require that when there is more
than one defendant, all must join in the removal petitidt@iis v. Rego Co., 757 F.2d 66, 68
(3d Cir.1985). “In sum, for removal to be allowed under 28 U.S.C. 8§ kdth defendant must
file its owntimely removal petition or file itewntimely statement consenting to removal by a
co-defendant. Landman, 896 F. Suppat409 (emphasis added)Rémoval statutes are to be
strictly construed, and all doubts are resolved in favor of rethaidrganti v. Armstrong Blum
Mfg. Co., No. 00-6343, 2001 WL 283135, at *1 (E.D. Pa. Mar. 19, 2001).

Plaintiffs’ Complaint was servedn Aetna on March 16, 201%5Magisterial Court
Docket, Removal Pet. Ex. BAlthough it isnot clearwhen the Kelly Defendantsere actually
served, Notice of Intent to Defend was filed by Timothy Kelly on May 15, 2048.) On June
11, 2015¢he Kelly Defendantéiled Notice of Removal ithis Court. Neither Aetna
representatives, nor its counsel gidrihe Petition.On June 12, 2015, counsel for Aetna entered
an appearanasith this Court. On July 22, 20150me89 days after being served with the
Complaint and approximately 60 days after the removing Defendants had been/Aetvad,
filed its Motion to Dismisdor failure to state a claimTo this date, Aetna has not filed consent
to removal or explicitly joined in the Removal Petitiolccordingly, removal is improper and
the case must be remanded to state cdae, e.g., Green v. Target Sores, Inc., 305 F. Supp. 2d
448, 451 (E.D. Pa. 2004) (holding that despé&eidence that there had been a meeting of the

minds on the removal petition . [F]ailure to file an official notice with the court makes the

* Plaintiffs contend that they received a Notice in error on April 7, 2015, advising them
that Timothy Kelly had been served. (Praecipe to Atfgsl) Plaintiffs believe thathe Notice
was intended to inform them that Aetna had been servddat{ 6.) They allege several facts
to supporthis contention. $eeid. at n.2.) We note that the Magisterial Court dockefiects
thatAetna had been servedor to April 7, 2015.
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removal procedurdefective”);Morganti, 2001 WL 283135, at *2-3 (E.D. Pa. Mar. 19, 2001)
(holding that “filing an entry of appearanizels to constitute consent” and trainsenfiled
after the 30 day removal has expired is a “fundamental defect” that the courhisutwit
authority” tocure);Landman, 896 F. Suppat 409 (“All co-defendants must unambiguously
consent to removal within the statutory 30 day period after receipt of the iniadimige through
service or otherwise” (citinGollinsv. American Red Cross, 724 F. Supp. 353, 359 (E.Pa.
1989); Ogletree v. Barnes, 851 F. Supp. 184, 190 (E.D. Pa. 19@épsoning that even ‘ithe
filing of a motion to dismiss in federal court is sufficient to constitute consent to atnaoy
consent possibly inferred tlefrom[is] nevertheless untimely” if it is outside the 30 day
limitation).
[11.  CONCLUSION

For the foregoing reasorBlaintiffs’ Motion for Remand will be granted, and thatter
will be remanded to the Montgomery County, Pennsylvania Magisterial District Court. The
remaining Motions will be dismissed as mdot.

An appropriate Order will follow.

BY THE COURT:

: /_/,-#f o ,-*"H
£ !
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R.BARCLAY SURRICK, J.

®> We have concluded that this Court is without subject matter jurisdiction and that
Defendant Aetna did not consent to removal from state to federal court within the 30 day
statutory limitation. Accordinglywe need not reach the merits of the Kelly Defendavitstion
for a More Definite Statement Pursuant to Fed. R. Civ. P. 12(e), Defendant AetisaMotion
to Dismiss for failured state a claimor Plaintiffs’ Motion for Leave to File Amended
Complaint.



