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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN G. WATTS

Petitioner, :
V. : CIVIL ACTION
: NO. 15-3740
LAWRENCE MAHALLY, et al,
Respondents
Jones, |1 J. March 27, 2017
MEMORANDUM

PetitionerJohnG. Wattsseekshabeagelief, alleging violatios of his
constitutional rightsn the course o4 state triathatendedin a prisorsentence 024.5 tofifty
yearsand two month$or convictions stemmingfom a $100 robberyAfter careful
consideration of the state court record, this Court fihdtthe trialjudge’s decision to instruct
the jury withanobviouslyirrelevant, inadmissibland highlyprejudicial factdehorsthe reord,
overdefensecounsel’s objection and iregrecatiorof his proper closing argument, deprived
Petitioner of his Sixth Amendment rightadair trial and effective assistance of counsel
Because th&ial court’serroris per seprejudicial under clearly established federal kavd, in
any event, had substantial and injurious effect or influencetba jury’s verdictthis Court
grantsthe writ ofhabeas corpuand directs the Commonwealth to release Petitifvoer
custody unlesthe state courholdsa new trialwithin the next six months.

RELEVANT BACKGROUND

According to the state courtcord,Wattsandhis alleged caconspirator, Dontay
Hughes, robbetllicholas Harriof $100at a train station in the Germantown section of
Philadelphia around 4:15 p.m. dualy 28, 2007.Harris testified lhe robbery involved two

separate encounter$he first time Watts and Hughapproached Harris, Watts demanded $20,
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took Harris’ cell phone and made a phone call. Harris asked whether he would be lefttadone i
complied, and Watts resporilgyes.” Harris gave Watts $2hd Watts returned the cell phone.
The assailanteft to adifferent area of the statiolN.T. 11/13/08 at 38:1-40:3.

A few minutes passed. Watts and Hughes approached Hgaiis, each placing
a hand on one dfarris’ shoulders. Watts demandi resiof Harris’ belongings, anéiarris
complied by turningver his wallet. Watts toothe remaining $80 an@turnedthe wallet.

Initially, Harrisclaimed Watts and Hughes lefiter taking the moneyHarriswenthome

without further incidenaind calledhe police. He said nothing abougan oranythreast of

harm Id. at 42:22-44:2 However, after the prosecutasked Harrisvhether the assailants were
armed, Harris testified he sanbulge on Hughes’ hip, which believedwas a handgunAnd,
after the prosecutor asked if the assailants had said anything about amggriestdiedthat
Hughes claimed to have a “burner” on the side of his hip and threatened to shoot hant“of fr
everybody’if he made a scendd. at 44:2-51:6. On cross-examinatiéfarrisconfirmed
bystanders haditnessed the incidemtithout fleeing Id. at77:9-78:15.He alsoadmitted he
neversaw afirearm. Id. at 82:25-84:2.

Two policeofficers respondetb Harris’ calland, with hisassistancén the police
vehicle theylocated the alleged perpetrators about two blocks from the scene of the incident.
Uponseeing Harris in the back of the police,d&lattsand Hughedled in separatéirections.

Id. at 56:12-61:4. The officer pursudhttswho entered an abandoned building and jumped out
of a second story window. After a brief struggle, the officer subdued Watts asddreed him

to a hospital and then to the localipe station for arraignmenCommonwealth v. Wait619

EDA 2009, slip op. at 2-3 (Pa. Super. Ct. Apr. 21, 2010). Hughes was purportedly apprehended

at alater date No handyun was ever recovered from either assail&#e d. at 21.



Once in custodywvatts callecHarris’ cell phone.Harrisrecognized Watt’s voice
He identified himselfas “the boy thatobbed you’ and twice said, “[Ybung boy, you don’t
want to do this.”N.T. 11/13/08 at 65:6-66:12Natts changed his tone and add&adan get
your money back, but, actually, from the bottom of my heart, please don’t do this,n geats
back time.” Id. at 66:18-22. According to phone recoM&ttstried tocall Harris two more
times fromcounty prisorbut the calls failed Watts 619 EDA 2009, at 3-

Wattswas charged witfirst-degree robbery, criminal conspiracy, terroristic
threats, intimidating a witness, criminal use of a communication facility, carayimgarm
without a license and possession of an instrument of crime. The district attoereg\dfattsa
negotiated pleancludinga recommend&sentence of seven to twenty years,Wattsrejected
it and proceeded to triaSeeCommonwealth v. Watthslo. 3157 EDA 2013, 2015 WL 7454021,
at *1 (Pa. Super. Ct. Mar. 4, 2015).

The Honorable Chris R. Wogan of Philadelphia’s Court of Common Pleas
presided over thpury trial. During closing argumentlefensecounsel focused owhether the
prosecution could establish beyond a reasonable doubt that Watts “thrediecpatie serious
bodily injury” as required fofirst-degree robbergince there had been actualbodily injury in
this case N.T. 11/14/08 at 37:13-2Defense counsejuestiordHarris’ credibilityand
reminded the juryhat Harristestimony had a “tremendous inconsistenirygofar as he had said
“nothing” about tle “bulge”until after the prosecutor “rehabilite[d] . . . or proigal]” him, as if
that recollection was merely an “afterthoughitd. at 38:12-39:5.Defense counsargued:

“This is what reasonable doubt consists of; inconsistencies in the testimi@pyvatnesses.”

! Robbery in the first degree occurs when “in the course of committirgfts #aperson “(i)inflicts serious bodily
injury upon another; (ii) threatens another with or intentionally pimsin fear of immediate serious bodily injury;
or (iii) commits or threatens immediately to commit any fglof the first or second degree.” BR8&. Stat. and Cons.
Stat. Ann. 8 370)(1)(i)-(iii), (b)(1) (West)



Id. at39:1-4. Counsel pointed out that none of the bystaraggysaredn court to corroborate
Harris’ testimonyand that Harris’ own recollection suggested they had not been frightened by
the incident.Id. at 39:16-40:20.He argued“What does that tell you as to what was going on?
That, basically, again, is a reasonable doubt as to whether there was even a belgeveas
even anything said about the shooting, because those people would have moveddaay.
40:15-20. Counsel then questioveldether Harris had ever felt “threatened” since he did not
call the police until after calling his brother and going home fifst.argued, “If you were just
threatened, you would be calling the police there . . . but [Harris] doesn’t acblikeould

think a reasonable victim or complainant wouldd’ at 41:2-12.Lastly, counselemphasized
that there “was never any gun foundhis casenone, none, none.ld. at46:6-7(emphasis
added).He argued“Don’t you think if they would have found a gun from Dante Huglses [

.. . that the gun would have been here toddg?at 45:19-46:3. He contended this was
“another reason to believe that there is noiguhis casethat a bulge is a buldeld. at46:7-9
(emphasis added)

At sidebar, the prosecutoomplainedhat defense counsel hddade a big deal
about the fact that no gun waecovered from Dante Hughesd.” 1d. at 54:25-55:10. The
prosecutoclaimedthat statemeri{was] not true”’because &2 caliber rifle had been recovered
from Hughespursuant to hiarrestfor a “second robberyhere a riffle was used Id. The
prosecutor believed she should be allowed to disclose that information to the jurytduring
summatioralthough behadchosemot to introducehe rifleinto evidence Id. at 55:12-23.
Neither defense counsel nor the cauais aware of the allegetle. Id. at 55:24-56:10.

Instead of overruling the prosecutor’s objection, Judge Woffared toinstruct

the jury as to the existence of the rifle in an attempt to “keep this as neutosis#de” Id. at



56:12. Defense counsel objectedThat is going to be extremely prejudicial. There is a bulge.”
Id. at 56:18-19. The court disagreed, “I don't think it hurts your client, but we can’t[kbave
jury] with an impression that is not trueld. at 56:22-24.Defense counsel arguets satement
was true insofar “as the evidence that came in” did not include any referencéieto ld rat
56:25-57:2. Judge Wogatknowledgecs muchIt doesn’t sound like a rifle was used by
Dante Hughessjc| in this courtrooncommitting this crimé Id. at 58:20-2Zemphasis added)
Neverthelessbelieving “no ongwas] going to thinka rifle was used in this criniehe overruled
defensecounsel’s objection and instructed the jury as follows:

Ladies and gentlemen, you remember what | told tfaat,closings

and even questions by attorneys may be helpful guideghéwut

don’t constitute evidence.

In this case- | should say in this situation, the-defendant, Dante

Hugheg[sic], there was no handgun recovered from Dante Hughes,

thatis determined that way and that is corr@ttere was, however,

a rifle that was recovered from Dante Hughd3ante Hughes is

not on trial here, but you heard him mentioned as -@efendant

in this case. So | think | have an obligation to make sureythiat

know that there areamisimpressions left with youAnd no one

consciously is misleading you. These things happen during trials.
Id. at 59:4-61:23 (emphasis added). Defense counsel was not afforded the opportunity to
commenton the instructionld. at 60:22-61:6.After the prosecution’s closing argument,
defense counsehovedfor a mistrial due to the riflastruction, but Judge Wogaleniedthe

motion Id. at85:21-23. Defense counsellsomoved for a charge seconddegree robber$,

but that motion wadeniedas well Id. at 115:21-116:8. Aejury convictedWattsof all charges

2 Robbery in the second degree occurs when “in the course of committing aaipeftson “inflicts bodily injury
upon another or threatens another with or intentionally puts him in feanuédiate bodily injury.”18 Pa. Stat.
and Cons. Stat. Ann. § 3Z@)(1)(iv), (b)(1) (West).



exceptcarrying a firearm without a license and possession of an instrument of tuinad
120:10-121:15.

On January 20, 2009udge Wogan sentenced Wdti4.5 years téfty years
and two months in prison. N.T. Sentencing Hr'g 1/20/09 at 49:10-11. In computing the sentence
for the robbery and criminal conspiraclyetourtaddeda deadly weapon enhancemeld. at
44:4-6; 45:4-6.The court reasondtiat the enhancement applied in cases where a defendant was
in close proximity to a cagonspirator carrying a gund. at23:4-10. And, even though there
was never &nding that either of the alleged perpetratpossessed gun during the robbery, the
court deducedthere was a gun used in this case” because “there was a bldgat29:6-10.
Furthermorethe court found it relevant that Watts had been “convicted of a robbdryesit of
serious bodily injury,’even houghhe had been acquitted of the firearm chardes.at23:17-
21. The weapon enhancement did not impact the sentence for robbery. Because this robbery
was a second strike againgatts the second strike rule mandatethinimum oftento twenty
years far above the guideline range for tiebbery even with a weapon enhanceméaht.at
44:2-17. The second strike rule did not apply to the other convictions. Thus, the weapon
enhancement affectede sentencéor criminal conspiracyputtingthe guidelines rangeat forty-
five to fifty -sevenmonths (3.75 to 4.75 years), plus or mitwislve months, due t¥vatts’
offense gravity score of nine and prior record score of fidirat 45:3-8. Judge Wogan
imposed dslightly” aggravatedsentencef sixty-six to 132 months (or 5.5 &levenyearg for
criminal conspiracybecause dfVatts’ prior juvenile offensesld. at 45:8-22. Although the
mandatory minimumvasten to twentyears,Judge WoganltimatelysentencedVattsto more

than double thaime based on the attendant convictiohs. at 45:23-46:23.



Wattsappealedrom the judgmentHefiled a 1925(b) s&atement listingseveral
errors to be raisedncludingthe following:

1) The trial court erred in telling the jury after the evidence in the
case was closed and after the defense counsel closing
argument, that a rifle was recovered from Dontay Hughes, who
was a cedefendant of the defendant who was not on trial.
There was nolkegation or evidence that a rifle was used in this
case. Also evidence is to come from withesses not the trial
court. The trial court also erred imot allowing defense
counsel to comment upon this evidence that the trial court
stated to the jury and fiilher erred by not granting the defense
motion for mistrial. The trial court denied the defendant his
State and Federal Constitutional Rights to confront the
witnesses and evidence against him.

2) The trial court erred in applying the deadly weapon
enhancerant provision of the sentence guidelines because the
defendant was acquitted of all weapons charges in the case and
the evidence in the case did not show beyond a reasonable
doubt that a deadly weapon was used during the incident.

Def's 1925(b)Direct App Statemenat pp. 1-2 (Apr. 6, 2009).

In anopinion, filed August 12, 2009, Judge Wogan addressed tleeses With
respect taherifle instruction, he found no harm because Petitioner had been acquitted of the
firearm chargesCommonwealtlr. Watts CP-51-CR-9464-2007, CP-5CR-10470-2007, slip
op. at 11 (Ct. Comm. PI. Aug. 12, 200He explained, “[This correctiondid not harm
defendant nor deprive him of a fair trial, but simpbyrected defense counsel’s misstatement of
factspertaining to a codefendantltl. (emphasis added)n determininghe weapon
enhancemerdpplied, Judge Wogan added, “[T]hese guidelines were proper where defendant
was in close proximity to the codefendant, whitva jury believedo be carrying a firearm, since

they faund defendant guilty of conspiracy and first degree felony robbédy &t 14(emphasis

added).



On direct reviewthe Superior Court of Pennsylvaaiiirmed the judgment.
Watts 619 EDA 2009, slip op. at In the court’s opinionthe trial judgeabused his discretion
when he offered th&autionary instructiosi rather than overrule the prosecutor’s objectitah.
at 22. The court notatdwas “clear that defense counsehs referring to the firearm purported
to have been responsible for thedmiln Hughesdic] clothing,the presence of which was a
disputed fact at tridl 1d. at 2:22. The courtneverthelessoncluded the error wdkarmless
beyond a reasonable doubt” un@@mmonwealth v. Wop@37 A.2d 1335, 1351 (Pa. Super.
1994),becausé&Vattshad been acquitted of the firearm charges and the robbery and conspiracy
convictions were not “dependent upon the actual presence of a firelaknat’22-23.1t also
affirmedthe weapon enhancemdygcausehe trial courtcould have independently found, under
a“preponderance of the evidehcandard at sentencintpat a weapon had been usédl. 28-

29. Wattsappealedhe Superior Court’s decision, but Pennsylvania’s Supreme Genigdthe
appeal Commonwealth WVatts 17 A.3d 1254Ra.2011). He sought post-conviction relief on
other grounds, but his efforts faile@eeWatts 2015 WL 7454021, at *1.

On July 5, 2016, after the conclusion of the state court proceetMagtstimely
filed apro se habeapetitionpursuant to the Antiterrorism and Effective Death Penalty Act
(AEDPA), 28 US.C. § 2254(d)He raisedour claims (1) the trial court violated his
constitutional due process rights when it rejected his request to charge the he{essdr
included offelse of secondlegree robbery; §2he trial court erreevhen it applied the deadly
weaponenhancementvithout making an independent factual finding under the proper standard
or submitting the question to the ju(R) the trial ®urt eredwhen it instructed the jury thaha
unrelatedifle had been recovered from his allegeeconspirator; and (the trial court

committed cumulative erroPet.10-25, ECF No. 1. This Court referred the petition to the



Honorable Richard Lloret, U.S. Magistrate Judge, for a report and recommenda8&ti)‘R
Judge Lloretecommendethe petition be denied and dismissed with prejudiR&R 16, ECF
No. 11. Petitioner timelyobjected to thé&k&R. ECF. No. 13.

Onde novaeview, his Courtadopted the R&R withespect to Claims | and 1V,
but granted a hearing with regard<tiaims Il and Il ECF No. 16. Bcause Petitioner had
been actingro seand these issues presented difficult questions of law, this Court appointed
counsel for Petitioner. Counsel filed supplementary briefs d&edangwas heldon March 1,
2017. Petitionerattendedsia videoconference.

STANDARD OF REVIEW

Under the AEDPAhabeagelief is proper onlyf the state court’s adjudication of
the claims‘resulted in a decision that was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the Supreme Cowrtbfited Statesor
“was based oan unreasoride determinatiorof the facts in light of thevidenceoresentedn
the State counproceedings.” 28 U.S.C. § 2254(d).

When a state court has found harmless eartiederal court may not award
habeas relief under § 2254 unléiss harmlessness deterration itselfwas unreasonable.”
Johnsonv. Lamas _F.3d __, 2017 WL 835180, at *10 (3d Cir. Mar. 3, 20&ifing to Davis
v. Ayalg 135 S. Ct. 2187, 2199 (2015) (quotifiy v. Pliler, 551 U.S. 112, 119 (2007)))
(emphasis in original) To be unreasonable, the state cow®sisionmust be “so lacking in
justification that there was an error well understood and comprehended in exstingylond
any possibility for fawmindeddisagreement.’ld. (QuotingHarrington v. Richter562 U.S. 86,

103 (2011)).



DISCUSSION

None of the reviewing courts disagrde trial judge erred when instructing the
jury as tothe existence of the rileHowever pecausehe jury acquittedPetitioner of the firearm
charges, theourts belowveresatisfiedtheerrorwas harmless This Courtrespectfully differs
and finds the trial court’s erroneous instruction wasseprejudicialand the Superior @urt’s
harmlessness determinationsnareasonable and contraryctearly establishetederal law

In the context ohabeageview, the U.S. Supreme Couras placeaonstitutional
errorson two ends of a spectrurBrecht v. Abrahamsob07 U.S. 619, 629 (1993). On one
end, there aréerrors of the trial type“that aré’amenabléo harmlesserroranalysis” because
they may‘be quantitatively assessed in the context of other evidence presented in order to
determiné their effect on the trial Id. In thosecasesthe conviction is reversible only if the
errorhad a‘substantial and injurious effect or influence in determining the jury’s vietdid. at
623 (quotingKotteakos v. United State328 U.S. 750, 776 (1946)). On the other end, there are
“structural defects in the constitution of the trial mechanism, which defy ambalytharmless
error’ standards.”ld. at 629(quotingArizona v. Fulminante499 U.S. 279, 309 (1991)).The
existence of such defects . . . requires automatic reversal of the convictioreltbegusfect the
entire trial process.’ld. at 62930 (citing toFulminante, 499 U.S.at 309-10). The Third Circuit
considersstructural errors to be “per peejudicial,”Hassine v. Zimmermad60 F.3d 941, 949
(3d Cir. 1998), andger sereversible even in habeas cas®&afmer v. Hendricks592 F.3d 386,
397 n.6 (3d Cir. 2010) (citing Brecht 507 U.S. at 629-30).

Although theSupremeCourt has not squarely addressedptexisesituation
presented in this case, relevaninciplesare readilydiscernible in its jurisprudence&eeWhite

v. Coplan 399 F.3d 18, 25 (1st Cir. 2005) (“There is no Supreme Court case directly on all fours,

10



but AEDPA requires no such thing.”). The Sixth Amendngumdrantega jury verdict based
solely on evidence presented at tri@bin the withess stand in a public courtroom where there is
full judicial protectionof the defendant’s right of confrontatiasf,crossexamination, and of
counsel: Turner v. Louisiana379 U.S. 466, 473 (196%¢mphasis added). Wheadrial judge
“assumeg] the role of a witness” andstructsthe jury with extraneous evidence in repudiation
of thedefendant’s testimony, the Court “cannot doubt” the error “was highly prejuticial
Quercia v. United State289 U.S. 466, 470-72 (1933likewise,whenan erroneous jury
instruction deprives a defendant of the right to a verdict of guilt beyond a reasonabletdeubt, i
per seprejudicialbecause itVitiatesall the jury’s findings”and its effects “are necessarily
unquantifiable and indetermingteSullivan v. Louisiang508 U.S. 275, 281-82 (1993)
(emphasis in originalgeealso Bihn v. United State828 U.S. 633, 637 (194Gu(y instruction
shifting the burden of proof ontdefendant waprejudicial error, evethough there was
uncertainty as to actual harm, because “the probabilities of confusion in the mihdgwbrs
seem[ed] so great, and the charge wamgportant to the vital issue in the cage”

This “per se rule of prejudicegxists in other Sixth Amendmentontexts’ such
as “various kinds of state interference with counsel’'s assistafteckland v. Washingto@66
U.S. 668, 692 (1984). In thoseuations harm“is so likely that casdy-case inquiry into
prejudice is not worth the costld. Judicialinterference with defense counsedisnmations
especially troublingbecause “closing argument is the last clear chance to petbedader of
fact that there may be reasonable doubt of the defendant’s gede™Herring v. Nework 422
U.S. 853, 862 (1975) (total denial of opportunity to make closing argumentervas
reversible) The Seventh Circuit’s decision umited States v. Spears58 F.2d 1296 (7th Cir.

1977), is highly instructive. There, the trial judge interrupted defense courssifgyc

11



argument andriticized him in front of the jury for making amproperandpurportedly false
statementwhich, as iturned out, wasbasically correct 558 F.2d at 1297Thecourt of
appealdound thetrial judge’s disparagingemarks “made a fair consideration of the case by the
jury most difficult, if not impossible.”ld. Thejudge’s interjectioralso“seriously prejudiced the
defense” because it “went far beyond the correction of an alleged misstatememseeat],

had the effect of undermining counsel’s ability to be an effective advocate fiefdredant.id.

at 1298.

Similarly, Petitioneargues thaludge Wogan'’s erroneous instructigasper se
prejudicialbecause it undermined his right to effective assistance of counsel and made a fai
consideration of his case by the jury improbable. Hr'g 03/01/17. This Court afet@soner’'s
trial was irreversibly compromised after the trial judage onlyoffered the jury an irrelevaiaind
highly prejudicialfact from outside the recorafter close of evidencand in contradictionf
defense counseljgroper characterization of the evidepggeQuercig 289 U.S. at 47(a trial
judge “may analyze and dissect the evidence, but he may not either dist@dd to it.”), but
alsq inadvertently owillfully , underminediefense counsel’s atbility by incorrectly
insinuating that he had “consciously” mislga effect, lied tokhe jurywithout giving himany
opportunity torectify his statemenseeSpears 558 F.2d at 1298 {lie devastating impact of the
judge’s gratuitous remark is readily apparent.”). An error of this magnsyat®perly
understood aper seprejudicial because the effect on everything that happened after the
erraneous instruction is “necessarily unquantifiable and indetermin&talivan 508 U.S. at
281-82. There is simply no way to get into the jurors’ mindsst®rtain the erroneous

instructioris full sting.

12



Even so, this is not a case in which the prejudicial effect is merely thearetical
The rifle instructionwas nota happenstance mistake that could be subsumed into evgrgtben
that happened at trial, bunsteadproved to be itnportant to thevital issue in the caseBihn,
328 U.S. at 637,e., whether the jury could findeyond a reasonable doutbhat Petitioner or his
alleged ceconspirator was armed or put the victim in fear of serious bodily injury. Pribeto t
rifle instruction, the only evidence the jury had for making that determinatiotheagtim’s
uncorroboratedestimonyabout the bige and “burner” threatlf the jury had diselieved that
part of thevictim’s testimony— whichhad beerput into questiotby the victim’sarguably
diverging accounts of the incident — the jury would have had to d@gtiitoner of firstdegree
robberyand criminal conspiracynlesshere was something else that would suggest the victim’s
testimony was credibleEnter the trial judge, who “assumling] the role of a witne@siércia
289 U.S. at 471averredthat a rifle had been recovered from Petitioner’s allegetbospirator
without evenclarifying that it had been recovered pursuant to a subsequent, unegtattdTo
hear the trial judge declare, as a matter of taet Petitioner’s alleged emonspiratomwas
someone whpossessedt least one firearroertainlyweighed in favoof the victim’s testimony
as tothe bulgeand “burner” threatSeed., 289 U.Sat470 (“The influenceof the trial judge on
the juryis necessaly and properly of great weight and his lightest worchtimation is received
with deferece, and may prove controlling.”) (quotiSgarr v. United Stated53 U.S. 614, 626
(1894))(internal quotation marks omitted) he trial judge’s declaration opentee doorto all
sorts of inferences about the allegedconspirator’s propensity to be armgttthe nature and
character of the threat Ip@sed as well as Petitioner’s criminality basgpon the company he
kept. Those inferences alone cobeaccounted for thérst-degree robbery and conspiracy

convictions, and could hawasoinfluenced the intimidation and terroristic threanvictions,

13



even without factoring in theefamatorympact of hearing that the instruction was being offered
to correct a “misrepresentation” in the defense’s version of esedtto ensure “no one
consciously isnisleading you' N.T.11/14/08 at 59:4-61:23. When considered in light of the
record as a whole, the trial judge’s erroneous instruttiade a fair consideration of the case
by the jury most difficult, if not impossible.Spears558 F.2d at 129%&ee alsdQuercig 289
U.S.at470(trial judge’sopinion that defendant had li&das of a sort most likely to remain
firmly lodged in thememory of the jury and to excite a prejudice which would preclude a fair
and dispassionate consideration of the evidepce.”

Judge Wogan’'s contemporaneat@tementsffer strong evidence of therror’s
prejudicial effect on the jury’s verdict and the subsequent proceedings. Atgegieudge
Woganimposed a deadly weapon enhancement on the understémalirithe jury believed” a
firearm had been used in this cas@c¢e they found defendant guilty of conspiraoy first
degree felony robberyWatts CP-51CR-9464-2007, CP-5GR-10470-2007, at 14s if the
existence of a firearm necessarily followed from those convictiomspog damaginget, as if
the existence of a firearm made those convictions more probable. The record doeday s
additional light as to how Judge Wogan came to his conclusion about what “the jury bélieved.
Regardlessjudge Wogan'swistedlogic exemplifiesthe likelihood of confusion that could
ensue from introducing extraneous evidence afraelatedirearmin this case.If thelearned
trial judge believed theobbery and conspiracy convictiowgre causally linketb the existence
of a firearm then who is to say the juwyas not similarly confuseas to themplicationsof the
rifle instructior? Cf. Bihn, 328 U.S. at 637(Ve assume that the charge might not be misleading
or confusing to lawyers. But the probabilities of confusion to a jury are so likeéhwéha

conclude that the charge was prejudicially erroneous.”) (internal citatigted)n Furthermore,

14



Judge Wogan'’s decision to apply theapon enhasementased on his understanding of the
jury’s beliefsunderscores how the rifle instructioras more than “simply an error of the trial
type” and insteadvas a‘structural defecaffectingthe frameworkwithin which the trial
proceed[ed].”Fulminante 499 U.Sat3103

TheHonorableSuperior Courtlid not engage in thistructural analysis even
thoughit was Petitionés only argument on direct appeal ahe facts of this casgied outfor
application of this clearlgstablished standard. With regards to the erroneous instrostadts’
state appellate brief cited only @ommonwealth v. Johnsoa case thahvolved “a complete, if
temporary, denial of counsel by the trial court during reiterative jury ctgins, a critical stage
of appellant’s trial.” 828 A.2d 1009, 1015 (Pa. 2003j that casethe Supreme Court of
Pennsylvania declined to adopt themlesserrorstandardand concludethe error was
presumptively prejudicial and warranted a new trldl.at 1516 (citing toGeders v. United
States425 U.S. 80 (197€4finding per seviolation of right to counseland quotingBrecht,507
U.S. at 629-30°The existence of such defealgprivation of the right to counsel, for
example—requires automatic reversal of the conviction because tlegt ithe entire trial
process.”)). The Superior Court’s opinion does not addi@ssson a noticeablemission since
the court seemetb understand the gravity of theal judge’s mistake’Far from correcting a
misrepresentation, the trial court injected into the case an extraneous, unprovesiaraht
fact that had the potential tordoise the jury and undermine the defense counsel’s closing

argument relative to the absence of a weapdhis case.” Watts 619 EDA 2009, slip op. at 22

3 Even if the erroneous instruction is not a structural defleetirial court’s error also falls squarely within the
“deliberate and especially egregious error of the trial type” that, as contempyattesl Supreme Court, ‘ight so
infect the integrity of the proceeding as to warrant the grant of habesfsaedin if it did not substantially influence
the jury’s verdict’ Brecht 507 U.S. at 638 n. 9 (citing @reer v. Miller,483 U.S. 756, 769 (1987) (Stevens, J.,
concuring in judgment)) (emphasis added). The convictigreissereversible under this standdat the same
reasons set forth in this Court’s structural analysis.

15



(emphasis in original)These considerationalong with Petitioner’s citation tdoohnsonshould
have alerted the couid the possibility of finding prejudigeer se but itproceedednstead
directlyto a harmles®rroranalysisat the Commonwealth’s invitatiorid. at 23. Disregarding
Petitioner’s only argumentas unreasonable anesulted in a decision thebntradictsclearly
established federal law

But evenif the harmlesserror standardpplies asRespondents insighe
harmlessnesanalysisn this caseequires a divining beyond the level undertakgrihe
Superior Court. Wile it is true thathefirst-degreeobbery and conspiracy convictions could be
legally sustained withoua firearm, the properquestion is whether exposing the jury to a
judicially-endorsed extraneous fact about an unrelafiedin dired contradiction of defense
counsel’s closing argument, tipped the s@ali@avor oftheconvictions. The courtdid not
consider that distinction. Moreovehgt prosecution’s case for firdegree robbery and criminal
conspiracy was not as “clear, direct, amdontradicted” as the Superior Court’s opinion
suggests, but instead was based solely on the victim’s uncorroborated and arguabktémtonsi
testimony. That the jury acquitted Petitioner of the firearm charges ordptaetes the
tenuousness of the prosecution’s case. Lastly, the court digchat in the trial judge’s
contemporaneousnderstading of what the jury supposeddglieved,or the cumulativeand
detrimentaleffect of the trial judge’s disapproval of defense counsel’s closing argument, which
effectively instructed the jury that defense counsel lied to them (an indoegsation thate
was not permitted to refute)n bolstering the victim’s testimonyHad the court delvedllittle
deepeiinto the recordand conneted all the dots, Wwould havediscerned the error’'s harm.

Failure to do sevasunreasonableGregg v. Rockviewb96 F. App’x 72, 78 n.5 (3d Cir. 2015)
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(failure to consider relevant faatentributed tainreasonable application of federal lander
AEDPA).

Respondents arguetrospectivelythat “the strength of the prosecution’s case
relative to Watts’s defense,” in combination with the firearm acquittals, sutficigmows the
jury verdict would not have been different “but for the judgkesting reference to Hughes’s
possession of a rifle.” Resps.’ Suppl. Br. 23, ECF No. 23. Respondents tiediesial judge
inoculated the jury against any prejudicial inferences by couching thesftection with
sufficient disclaimersSee, e.g., idat12 and n.6 Judicial antidotes may beffectivein cases
where a witness or counsel offers unfairly prejudicial statemieutttheir curative effect
diminisheswhenthe misinformation comes straight from the benSke Quercia289 U.S at
472 (“Nor do we think that the error was cured by the statement of the trial hatdes opinion
of the evidence was not binding on the jury”). Indeed, none of the harentessases cited by
Respondents involvedicial derogation oflefense counsel’s closing argumentsuarpation of
thejury’s factfinding role, much less a combination of the tvén any event, Judge Wogan’s
gualifications, such as confirmingihiere was no handgun recovered from Dante Hygdebs
little if anything to erase the existence of the rifle from the jurors’ mirdisshould have never
introduced that information to begivith and, at the very least, he should have withdreawn
which he did not.See id(finding thetrial judge’s interferenchad beerihighly prejudicial,”
and observing that “[ln§ definite and concrete assertion of fact, which he had made with all the
persuasiveness of judicial utterance . . . was not withdrawn.”).

In the end, Respondentirgeaffirmance of the Superior Court’s decision unless

this Court 1s in grave doub&bout whether or not that error is harmfegs!Neal v. McAninch

* Respondents cite tdnited States v. Moroscbut that case dealt with a trial judge’s inadvertent disclosure of the
co-defendant’s plea tpotentialjurors “beforethe severday trial begari,and “well before jury deliberatiorisand
therefore does not reach the concerns raised in this case.3822, B4, 16 (1st Cir.) (emphasis in original).
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513 U.S. 432, 435 (199%¢mphasis in original)This argument collapses under its own weight.
O’Neal like thiscase involved “possible jury ‘confusiorarising out of a trial court instructidn

Id. The district court found constitutional error and gratimoeagelief. The court of appeals
reversed because it foutite error was harmless. The Supreme Court granted certiorari because
it appearedhs though the court of appeals Ipad theburden of establishing prejudice on the
habeaspetitioner, which could have meant the petitioner had lost, “not because the judges
concluded that the errarasharmless, but because the record of the trial left them in grave doubt
about the effect of the errorld. at 436 (emphasis in original):Grave doubt” exists wheriin

the judges mind, the matter is so evenly balanced that he feels himself in \@qugloise as to

the harmlessness the error’ Id. at 435. In that situatiorhé Suprem€ourtcounseledthe
uncertain judge shouldeat the error, not as if it were harmless, but as if it affected the verdict”
in a substantial and injurious waid. at 435.

The Supreme Court’s advice notwithstanding, this Court isneogelyin “grave
doubt”as to the error's mmlessnes this casebutactually hasho doubtthe erroneous
instructionhad, at the very least,'substantial and injurious effect or influenicedetermining
the jury’s verdict.” Id. (citing toBrecht 507 U.S. at 623). Not often does this Court encounter a
more devastatingly prejudicialrorthan the one presented in this case; an error that lies beneath
a prison sentence of Btofifty yearsand two months for convictions stemming from a $100
robbery. To be clearthis Court does not condoRetitioner’'sprior conduct, nor does it
disregardhe seriousness tie allegationsgainst him. But “[rd matter how compelling the
evidence of guilt, there is a point at which unfairness in the trial requuesat.” Spears 558
F.2d at 1298.The trial judgecrossed that poinn this case To allowPetitioner’sconviction to

stand, in the face of the trieburt’sirrefutable errorswould be a dereliction of this Court’s duty
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to “guard against extreme malfunctions in the state criminal justice systemds|rjington, 562
U.S. at 102—-03 (quotingackson v. Virginiag43 U.S. 307, 332, n.5 (1979) (Stevens, J.,
concurring)).

As Petitioner’s brief undeniably established, this isthe first time Judge Wogan
exceededis powers to the detriment of a criminal defendant. Pet'r's Supp. Br. 21, ECF No. 24.
In Commonwealth v. McNeahe Superior Court censured Judge Wogan for his “unapologetic
admission that he considered evidedeborsthe record when deliberating upon and rendering a
verdict” 120 A.3d 313, 328 (2015). There, Judge Wogan convicted the defendant of criminal
mischiefbased orevidence contained in a lettdyat the Commonwealth never introduced at
trial, “notwithstanding an apparent glimmer of recognition that it was improper forohtio
so” Id. Judge Wogaattempted to shift the blanosto defens counsefor supposedly
allowing his client to send him the lettéut the Superior Couconfirmed itwas Judge Wogan
who had mada “stark and fundamental error” ielying onthe correspondenceld. Thecourt

vacated the convictionLikewise, inCommonwealth v. Williamshe Superior Court chastised

Judge Wogan for an “accumulation of inapproprratearks” that evidenced “partiality,
prejudice, bias or ilWwill” at sentencing.69 A.3d 735, 744 (2013)in that case, Judge Wogan
struck “a tone of advocacy rather thaspdissionate reflectibmvhen expressing his vievas to
the defendarg gendermental healttand religious“animus” 1d. at 744-49.The Superior Court
concluded the overwhelming appearance of bias on the part of the trial court rendered

Appellant’'s sentence an abuse of discretidd.”at 749. The court remanded for resentencing.

Those sameoncerns are not entirely abséaim thiscase.Judge Wogan hétthe
opportunity tocorrecthis error butdeclinedto do so. Instead of acknowledging his mistake,

Judge Wogamischaracterizetlis erroneous instructicasa mere “correction” of defense
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counsel’s “misstatemengven though counsel hadcurately representéide facts as they
appeared in the record and it was Judge Wogan whimjeated irrelevant and unfairly
prejudicial evidence into the cas8uch oblivious disregafdr the facts also infected sentencing
through the imposition of the weapon entementwithout propejustification In sum, s
conduct Kirted the edges of impartialityJustice John M. Harlan Il once notedth respect to

the doctrine oper sereversible errors[C]ertain types of official misbehavior require reversal
simply because society cannot tolerate giving final effect to a judgmenttaiittesuch
intentional misconduct.’'Chapman v. California386 U.S. 18, 52 n.7 (1967) (Harlan II, J.,
dissenting). His words ring true today.

CONCLUSION

For the foregoing reasons, this Court grants the whabgas corpuand orders
the Commonwealth to release Petitionplesshe state court holds a new trial within the next

six monthsin a manner not inconsistent with this Memoranduin.appropriate order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il
C. Darnell Jones, Il J.

® Because this Court is satisfied that the proper remedy in this case is @henRetitioner’s release, it is
unnecessary to address the separate sentencing claim any further. This detigithstading, this Court

continues to hold the view that the Superior CowX posjustification for the weapon enhancement “was based on
an unreasonable determination of the facts in light of the evidence presetmed®tate court proceedings,” 28
U.S.C. §2254(d), as determined in this Court’s September 30, 2016 Opinion. ECF No. 16if theesentencing
claim were procedurally defaulted, this Court would nonethelesswkfoaresentencing because to do otherwise
would “result in a fundamental miscaxge of justice.”Coleman v. ThompspB01 U.S. 722, 750 (1991).
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