THORNE v. LOEWS PHILADELPHIA HOTEL, INC. et al Doc. 80

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CATHERINE THORNE,

Plaintiff, : CIVIL ACTION
V.
LOEWSPHILADELPHIA HOTEL, INC. : No. 15-3837
et al., :
Defendants.
MEMORANDUM
PRATTER, J. uly 26, 2016

Catherine Thorne sued Loews Philadelphia Hotel; Twé&iftbet HoteAssociates, L.P.;
LPH Partner, Inc.; Loews Hotel Holding Company (collectively “Lo@&msities”); LLB Gym
LLC, d/b/a 12 FitSpa and Gyn{*12Fit"); and Jerome McNeifbr assaultbatteryand
negligenceamong other claim$pllowing her allegedsexual assautty Mr. McNeill. During
Mr. McNeill’s deposition by his caefendantsMr. McNeill invoked his Fifth Amendment
privilege against selihcrimination but only after providing answers ¢electquestionsThe
Loews Entities and Ht have filed avotion to Compel MrMcNeill’s deposition and
testimony, arguing thdtecause of his partial answéis has waived his Fifth Amendment
privilege. TheCourt agrees and will grant the motion.
l. FACTUAL BACKGROUND

Ms. Thornealleges that MrMcNeill, a massage therapigho previously worked at the
12Fit Spa at the Loews Hotel in Philadelplsi@xually assaulted her whipgovidingherwith
massage services on October 16, 20%#h respect td.2Fit and the.oews Entites,Ms. Thorne

alleges thabothacted negligently and “in reckless indifference to the safety anebeielty of
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Ms. Thorne and other patrons by employing McNeill as a massage therapi2d Am.
Compl. at § 14 DocketNo. 77.

In Mr. McNeill's answer to thé&irst Amended Complaint, he denied Ms. Thorne’s
allegations through specific and general denials. Thereafter, counseergmgs2Fit ancthe
Loews Entitiedeposed MrMcNeill. At the commencement &ir. McNeill’s deposition,
counsel for 12Fiasked:“do you understand that if you give testimony here today, that you have,
in essence, waived your Fifth Amendment right againstiselimination in a criminal trial and
the district attorney’s office can use this deposition in any waywiaey?” Def's Dep. 6:6-12,
Def.’s Mot to CompelDocketNo. 55, Ex. 3. In response, MicNeill stated that he
understoodMr. McNeill also recognizedis right to have an attorney present and gave his
consent to proceed without one.

During his deposition, MiMcNeill voluntarilytestifiedabout his previous employment,
parts of his criminal history, his education, and his previous resideteegimitted to being
charged with unlawful contact with a minor aodoeing incarcerated in contien with that
chargeHe alsotestified that the charge was ultimately droppedurther review of his criminal
history,Mr. McNeill testified to being charged with fleeing and eluding the police on his
motorcycle in 2013Mr. McNeill admitted thaturrently thereare criminal proceedings pending
against him in Philadelphia and Montgomery countisswell

Shortly after Mr.McNeill testified to confirnthe criminal poceedings pending against
him, his attorney in the Montgomery Coumtyminal matterarrived and entered the deposition
room.After noting his presence for the record, he stated that “[Mr. MdNiE#s not waive his
rights to seHincriminate[sic] himself” Id. at43:20-21.With his criminal attorneyresent, Mr.

McNeill proceeded with his deposition. Specifically, MicNeill spoke about hismployment



as a massage therams$tHand & Stone Spa, his place of employment prior to 1RFFit.
McNeill testified to the location of thepa, his hours, and the means through tviie received
appointmentsDespite Mr. McNeilltestifying willingly, when counsel for 12Fit mentioned
allegations arising out of MMcNeill’s employment at Hand & Stonleis criminal attorney
immediately objectedl hereafter, he confirmed that he planneditectMr. McNeill not to
answer any guestions concerning the circumstances sumguhd alleged Hand & Stone
incidert, andinstructed MrMcNeill to invokehis Fifth Amendment right against self
incrimination.

Counsel for 12Fit next inquired into MyicNeill’s employment wititheLoews Entities
and 12FitMr. McNeill confirmed that he worked for 12Fit as a massage therapist. Further, he
confirmed that when applying for employment at 12Fit, he omitted his previous wbarkiand
& Stone from his resume. When 12Fit's counsel askedMhwcNeill’s resume did not list
Hand & Stone, hisriminal attorney indicated that M¥lcNeill would ‘take the FiftH. Mr.
McNeill alsoasserted his Fifth Amendment privilege when 12Fit’s counsel inquired into an
incident at Hand & Stone in connection with which MicNeill was arrested.

Thereafter counsel for 12FiaskedMr. McNeill about the day on which Ms. Thorne
came in for a massage. Mr. McNd#istified to providing Ms. Thorne with a spomsissage. He
stated, “Well, she requested a sports massage in her gluteal area and a regatzg make rest
of her body.”ld. at 79:24 — 80:1-2. He expandetitmg, ‘[H]er exact words were, My butt
hurts. Can you massage it? Can you do a sports m&ssdgat 80:5-7. Counsel for 12Fit then
presented MMMcNeill with the Client Intake Form filled out by Ms. Thorne prior to her
massageon whichshe hadndicated‘left lower back” in response to the form’s question, “Is

there a particular area of the body where you're experiencing tensiamestiffppain oother



discomfort?”ld. at82: 18-22When12Fit's counsel askeldow Mr. McNeill came to know Ms.
Thorne wanted a sports massage including her buttocks despite it not being listedon,the f
Mr. McNeill staed that Ms Thorne had verbally requested this of him.

After confirmingthat Ms. Thorne had come into the massage roonasket Mr.
McNeill for a sports massage2Fit’s counsel stated, “Tell me then what happenédl.at 85: 8-
9. Mr. McNeill’s criminal attorneyobjected, stating that Mk cNeill was going to invoke his
Fifth Amendment rightgs towhat happened after Ms. dime entered the room. In seeking to
confirm this positioncounsel for 12Fiasked, “Is it fair to say that if any of the attorneys in this
room question MrMcNeill about what happened, who said what to whom during that massage
at the spa at the Loews Hotel, that you’re going to instruct your cliesséstais Fifth
Amendment privilege?l'd. at 85: 16-22Mr. McNeill’s criminal attorneyesponded: “Yes.
Except forone question.Td. at85:23-24 Thereafter, Mr. McNeillolunteeredhat he completed
Ms. Thorne’s massage and that she tipped him $10. When 12Fit's counsel asked if Ms. Thorne
said anything to MrMcNeill at the end of the massage, MicNeill invoked his privilege
against selncrimination.

In response to many of deposing counsels’ subsequent efforts to glean details of M
McNeill’s interaction with Ms. Thorne, MMcNeill’s criminal attorneyobjected, invoking Mr.
McNeill’s Fifth Amendmenrights.This was the case when counfeglthe LoewsEntitiesasked
if Mr. McNeill wore any type of gloves when performing Ms. Thorne’s massage. It weihals
case when counshir the Loews Entitiesasked if Mr.McNeill had met any of the employees of
the Loews Hotel prior to Ms. ThorreemassageCounsel for 12Fit noted for the record that it
was their position that MMcNeill had waived his Fifth Amendment right completely. To this,

Mr. McNeill’s criminal attorneyesponded: “Well, and my argument is, he has a right to answer



a Civil complaint, otherwise, they would just get a judgment against him. And he'mgény. .
he’s not waiving — he will never waive his Fifth Amendment right. He’s trying to Ipduhe
here.”ld. at 108: 21-24 — 109:7-% is from this dispute- whether or not MiMcNeill has
effectively waived his Fifth Amendment rightghatthe pending motioarises.

Defendantd.oews Entities and 12Fit 8d theirmotion, seeking aardercompellirg Mr.
McNeill to appear for deposition and to answer all questions to which he has asserted his Fifth
Amendmentights Ms. Thorne responded to the motion, asking the Cousttitee Mr.

McNeill’s prior deposition testimony, order himreappearfor deposition, and compel him to
answer all questions to which he has asserted his Fifth Amendment rights, as ethér
guestions to be posed to him by counktl. McNeill did not respontb Defendants’ Mtion
and failed taappear for oral argument

. DISCUSSION

The Fifth Amendment provides that “[n]o person . . . shall be compelled in any criminal
case to be a witness against himself.” U.S. Const. amend. V. An individual regytlass
privilege against selihcrimination “in any proceeding, civil or criminal, administrative or
judicial, investigatory or adjudicatory . . . which the witness reasonably beleviéd be used in
a criminal prosecution or could lead to other evidence that might be so Kastilgar v. United
States, 406 U.S. 441, 444-45 (1972). This privilege appligsi@tand during the discovery
processBaxter v. Palmigiano, 425 U.S. 308, 318 (1976).

Unlike itsapplication in criminal cases, reliance on the Fifth Amendment in civil cases
may give rised an adverse inference against the party claiming its ber&ft€. v. Graystone
Nash, Inc., 25 F.3d 187, 191 (3d Cir. 1994) (citiRrglmigiano, 425 U.S. at 318). Accordingly,

use of the Fifth Amendment privilege in a civil case may carry some disadesifitaghe party



seeking its protectiorit the same time, use of the Fifth Amendment can substantigjydice
an adverse party who is deprived of “a source of information that might conceivably be
determinative in a search for the truthd’ It is for this reason that the trial court must carefully
balance the interests of the party claiming the protections afforded by tthé&kiéndment and
the opposing partg’ entitlement to equitable treatmelat.at 192.

The Fifth Amendment privilege is not sekecutingRoberts v. United Sates, 445 U.S.
552, 559 (1980). The privilege can be waived by failing to invokeattimely manner and by
disclosure of incriminating evidendeogersv. United Sates, 340 U.S. 367, 373 (1951Ihe
privilege not only extends “to answers that would in themselves support a conviction . . . but
likewise embraces those which would furnish a link in the chain of evidence needed tatprosec
the claimant.’"United States v. Yurasovich, 580 F.2d 1212, 1215 (3d Cir. 1978) (internal
guotation marks omitted) (quotitdpffman v. United Sates, 341 U.S. 479, 486 (1951)When a
party voluntarily reveals incriminating factbat paty cannot invoke the privilege to avoid
disclosure of the detailRogersv. United States, 340 U.S. at 373.

The party who claims the privileggainstseltincrimination has the burden of
establishing the existence of the privileBeock v. Gerace, 110 F.R.D. 58, 63 (D.N.J. 198@®).
cases where the waiver of the privilege is disputed, the party claiminguhegeralso has the
burden of establishings nonwaiver. Id. at63. As awaiver may occur in the absence of intent,
the intent to waive one’s privilege need not be shddi(citing In re Grand Jury Investigation
of Ocean Transportation, 604 F.2d 672, 675 (D.C. Cir. 1979)). On the other hamgjizer of an
individual's Fifth Amendment right should not be lightly inferréd.re Gi Yeong Nam, 245 B.R.

216, 228 (Bankr. E.D. Pa. 200@)t{ng Emspak v. United States, 349 U.S. 190, 197 (1955)



There are certain circumstances under which a coayinfer a Fifth Amendment
waiver. Specifically, a waiver can be inferred when “(1) the witsgegdr statements have
created a significant likelihood that the finder of fact will be left with and ptomely on a
distorted view of the truth, and (2) the witness had reason to know that his prior statements
would be interpreted asveaiverof the ifth amendment'grivilege against selihcrimination.”
Kleinv. Harris, 667 F.2d 274, 287 (2d. Cir. 1981). The first prong ofikheen test derives from
the idea that privilege should not “furnish one side with way be false evidence and deprive
the other of any means of detecting the imposititeh. &t 288 [nternal quotation marks omitted
(quotingUnited Satesv. . Pierre, 132 F.2d 837, 840 (2d Cir. 1942)). With regard to the second
prong, for a court to find that a witness had reason to know that his statements would be
interpreted as a waiver, the statements must have been:

(a) ‘testimonial,” meaning that they were voluntarilyade under oath in the

context of the same judicial proceeding, and (b) ‘incriminating,” meaning that

they did not merely deal with matters ‘collatetad the events surrounding the

_commissiomf the crime, but directly inculpated the witness on the charges at

issue
Klein, 667 F.2d at 288 (citations omittedge also In re Gi Yeong Nam, 245 B.R.at235 n.9
(indicating thatlthoughthe Klein formulationhasnot been expressly adopted by the Third
Circuit Court of Appeals, it hagained widesgead acceptance by other courts).

In Cartier v. Micha, Inc., the court denied plaintiff's motion to compel defendant’s
deposition testimony after defendant paiaiswered deposition questions before invoking his

Fifth Amendment privilegeCartier, No. 06-4699, 2008 WL 2061386 (S.D.N.Y. May 12, 2008).

According to plaintiff defendant had acquired and added diamonds to Cartier watches without

! To determine whether a matter is collateral, a court should considéravagtarty’s “inability to

examine the witness precludes [it] from testing the truth of the witndsstt testimony, or whether the
answers solicited might have established untruthfulness with respectificspeents of the crime
charged.Cartier, No. 06-4699, 2008 WL 2061386 (S.D.N.Y. May 12, 2008) (internal citations omitted)
(quotingDunbar v. Harris, 612 F.2d 690, 692-94 (2d Cir. 1979)).
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permissionld. Arguing that defendant unlawfully sold these altered watches with the Cartier
trademark intact, plaintiff brought claims of trademark infringement, faldgragson of origin,
and trademark dilutiorid. at *1. During his deposition, defendant answered plaintiff's questions
with varying specificityld. at *2. For example, he invoked lpsvilege against self
incrimination when askeidl he had ever added diamonds to Cartier watches, sold or attached
watch parts adorned by “afterarket” diamonds, or kept complete records of his transactions
involving altered watche&eeid. However, he freely testified about which parts might fit a
Cartier watch and admitted that he had “probably” acquired some unaltered Wattiees for
which he had no corresponding invoicksk.at *2. Ultimately, the court found that defendant’s
varied responses regarding his invoices and transactions created a signifigeniofia
distortion, satisfyindglein’s first prong. However, the couatsofound that defendant did not
have reason to know that his responses to questions about transactions appearing not to involve
diamonds would be construed as a waiver of his Fifth Amendment privitbge.*3. Because
plaintiff failed to satisfyKlein's second prong, the court determined that defendant had not
waived his privilegeld. at *5.

Mr. McNeill’s deposition testimony satisfies both prongs ofkhen test andherefore
was sufficiently incriminating to constitute a waiver of his Fifth Amendment prizilég in
Cartier, Mr. McNeill’s testimony created a danger of distorted truth. The Supreme Court has
warned against “open[ing] the way to distortion of facts by permitting a sgtteeselect any
stopping place in the testimonyRogersv. United States, 340 U.S. at 371. Here, if MKIcNeill
is permitted to invoke his privilege against salfrimination after having already provided
information about his interaction with Ms. Thoressentially “cherrypicking” his opportunities

to give testimony, the facts of thery matterat issuewill be left distorted and unclear.



Regarding his interactiowith Ms. ThorneMr. McNeill testified that the massatee
provided was more extensive, in terms of body parts engaged and intensity level, tiadmctiat
Ms. Thorne had originally requested on B#ent Intake Formlf not before, it was deast at
this point in his deposition that M¥IcNeill waived his privilegeMr. McNeill’s reference to
massaging Ms. Thorne’s buttodkscertainly notcollateral to the events surrounding Ms.
Thorne’s alleged assault. If Ms. Thorne’s allegations of improper and nonconsexsial s
contactare true, this reference directly inculpates Mr. McN&ltht only does MrMcNeill’s
testimony regarding this aspect of Ms. Thorne’s massage have the powggimtmate him but
it alsoopens the door for counsel for theetipartiego justly inquire as to the events that
followed. As the Supreme Court has stated, “[a] witness may not pick and choose wtist aspe
of a particular subject to discuss without casting doubt on the trustworthinesstatéheesits
and the integrity of the factual inquirylii re Gi Yeong Nam, 245B.R. at 235 (quotingMitchell
v. United Sates, 526 U.S. 314 (1999)).

In contrast withCartier, Mr. McNeill had reason to know that his answers to deposition
guestions could constitute a waiver of the privilege againstrszlfnination. In fact, Mr.

McNeill affirmatively stated that he understood that his answers to deposition questions could
result in a waiver of the privilege. Although his criminal attorney advised hiefuee to

answer certain questions and Mr. McNeill followed that advice, his crimitwathay also
acknowledged, on the record and with Mr. McNeill present, that Mr. McNeill waszttemo

walk a fine line between defending himself in this litigation and preservingitiikege.

As the party seeking to invoke his privileggainst selincrimination,Mr. McNeill has
the burden te@stablish the existence of the privileaygd, in casesuch as this onghere there

is a dispute as to waivdahe existence of its newaiver.While the Courtmay be reluctanb



find a Fifth Amendment waiver, MMcNeill has failed teatisfythis burden. Indeed, he has
failed to raise any arguments regarding this subject. Thus, the Courtamilltge Defendants’
motion.
[11.  CONCLUSION

For the foregoing reasons, the Cowilt grant Defendants’ Motion to Compel

Deposition and Testimony of Defendant JerdviedNeill. An appropriate Order follows.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K. PRATTER
United States District Judge
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