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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THOM W. PARSON,

Plaintiff E CIVIL ACTION
V. E NO. 15-3942
THE VANGUARD GROUP,
Defendant.
MEMORANDUM
Tucker, C.J. July 18, 2016

Presently before the Court is Defendant The Vanguard Group’s (“Vanguavwtbsn
for Summary Judgment on Plaintiff Thom Parson’s claims of employment disatian. (Doc.
20.) Upon consideration of the parties’ submissions and for the reasons set forth herein, this
Court GRANTS Vanguard'#otion.

l. FACTUAL BACKGROUND

Plaintiff, an AfricanAmerican, worked at Vanguaftbm 1987 to May 12, 2014, when
he was terminated at age fioyne. In the last years of his employment, Plaintiff was\eelLB
Document Research Processing Associate (“Processor”) in Vanguard’sRdlatibnship
Group. His responsibilities included completing research requests, maintstemagrds for
quality and productivity, and responding to client requests for account histories M@efor
Summ. J. Ex. AStatement of Stipulated Material Facts ¥4, Doc. 20-1hereinaftetSSMF].)
The department in which Plaintiff worked was predominantly white. (Parson Dep. 1P%,16

Dec. 15, 2015, Docs. 23-2-23{ef.’sReply Ex. P at VTP000914, Doc. 25-16.)
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From 2010 to mid-January 2014, Plaintiff reported to Angela Rodden, a Caucasian
female born in 1968.SSMFY 6.) Plaintiff received a “Fully Successful” rating on his 2010
yearend appraisabut Rodden advised him to “[flocus on increasing [his] quality by paying
attention to the details of the client request.” (Def.’s Reply Ex. C, 2010 Appahisai8, Doc.
25-3 [hereinafter 2010 Appraisal]lip 2011, Plaintiff received the lower rating of “Further
Development Needed” on his yeamd appraisal. (SSMF  14Theappraisal noted, “Thom,
you are an experienced associate on the Research team but continue to ask qudsbwns
something should be processed. It would be expected with your tenure and exyaryise t
should be able to analyze and resolve issues more independently without relying on others.”
(Def.’s Reply Ex. D, 2011 Appraisal at P252, Doc. 25-4 [hereinafter 2011 Appraial].)
continued, “Thom, another area of development is your decision quality and inteyofesnt
requests . . . [Y]ou need to demonstrate sound logic and organization when solving problems and
in your decision making.” 4. at P253.)

Plaintiff's issues at workantinued to escalate in 2012. On February 8, 2012, Plaintiff
received a Written Alert for Performance, which noted that he was not meetisgpdenaking
competencies. The Written Alert explained, among other things, that Plaintitfrige[d] to
ask qiestions on how something should be processed . . . [and was] not able to make quality
decisions when interpreting client requests independent§SMF1 15; Def.’s Reply Ex. E.,
Written Alert for Performance, Feb. 8, 2012, at VTP000214, Doc.[B&+&nafter 2012 Written
Alert].) A few days later, on February 14, 2012, Plaintiff received a Written Alert faenkles
Lateness, or Dependability for taking excessive unscheduled time off. ($3B8lF By May
14, 2012, Plaintiff had resolved the issues underlying these two Written Alerts. ®egflis

Ex. F, Midyear Update, June 19, 2012, at VTP000182, Doc. 25-6.) At the end of 2012, however,



Plaintiff received a “Further Development Needed” on his appraisal, whichhtg#d¢ao Written
Alerts for Perfanance and time when Plaintiff did not follow proper procedures for obtaining
work. Rodden noted that Plaintiff “should continue to focus on meeting department quality and
productivity standardsonsistentlythroughout the year [and that he] continu[e] to broaden [his]
knowledge in learning additional functions . . . .” (Def.’s Reply Ex. G, 2012 Appraisab8t P
Doc. 25-7.)

The relationship between Plaintiff and Rodden became increasingly tensettigring
time. In June 2013, Plaintiff asked to meet with Rodden to discuss time off. At the meeting,
after discussing changes at the company, Rodden told Plaintiff, “Vangagrdot be the place
for your type.” (Parson Dep. 101:416.) Plaintiff felt that “type” asused by Rodden was a
reference to his raceld( 104:10-13.) Rodden made anotht&tement several meetings later
stating, “Vanguard may not be the place for youd. {03:24-104:3) Also, while Plaintiff
reported to Rodden, supervisors begalhedPlaintiff “Willie”, the name ofWillie Hubert,
another AfricarAmerican employee, and Hubert was often called “THofid. 117:4-118:5.)
One of the supervisors who called Plaintiff by the wrong name was Anthonly, Rérdl later
beame Plaintiff'ssupervisor. (Parson Dep. 117:22-118:5.) These interactions with supervisors
gave Plaintiff the impression that he “was being discussdd.”117:15.)

OnOctoberl, 2013, Plaintiff received another Written Alert for Performance, which
statedthat, althaigh Plaintiff had “18 years of experience,” he continued to “show
inconsistencies in [his] processing,” “struggle[d] to make quality dewsand continue[d] to
ask many questions on how to process Research requests.” (SSMF | 17; Def.’sxRidply E
Written Alert for Performance, Oct. 1, 20H3,VTP000246Doc. 25-8 [hereinafter 2013 Written

Alert].) The Written Alert included five competency gaps and examples thdtatdscribedan



incident in which Plaintiff received a cliergquest for check imagesting 2008 and prior,

which should have taken about two hours to completaintiff instead completed the request by
providing checks dated 2008 and laead hetook over thirteen hours.2Q13 Written Alert at
VTP000246-47.)The Written Alert alsancluded an incidenwhen Plaintiff left a priority

request incomplete over a weekend without notifying the requester or updatinguést Itatus
whenhe could have completed the request by an alternative metlodt VTP000247.)

Plaintiff also “ro actioned” a client request that should have been processed and another
associaténad to complete it.ld.)

On December 6, 2013, Rodden identifssvenadditional instances occurring ouaro
dayswhen Plaintiff processed requests incorrectly and netdesgprocess them. (Def.’s Reply
Ex. J,E-mail from Angela Rodden to Plaintiff (Dec. 6, 2013, 14:48 EST), Doc. 25-10.) Rodden
then contacted her supervisor, Kyle Esterbrook, about issuing a Formal Warniagtdf P(1d.
Ex. K, Crew Relations Gunseling Sessions, Dec. 9, 2013, at VTP000139, Doc. 25ai1.)
December 13, 2013, Plaintiff received a Formal Warning for Performance basedalutedo
close the competency gaps identified in the October 2013 Written AleetFormal Warning
stakd, “You continue to show inconsistencies in your processing. You struggle to make qualit
decisions and continue to ask many questions on how to process Research reddieSss.L, (
Formal Warning, Dec. 13, 2013, at VTP000208, Doc. 2fgiinafter~ormal Warning) The
Formal Warning included three examples of competency gaps observed in the kspuae
(SSMF § 18.)First, Plaintiff had received a priority request for a check image instead of
processing the requasght away Plaintiff contacted th@ccountrepresentative to askr fund
and account numbengsulting in delays (Formal Warning at VTP000209.) SecoRtgintiff

sentarequest to theNo Action” queue when action was needettl.)( Third, Plaintiff declined



to procesa requesby citing a new service model, which was erroneous and resulted in
inaccurate informatioand delayed processingld.) Plaintiff electronically signed the Formal
Warning, acknowledging his understanding that “significantly sustained improvemtbe

areas mentioned must be made immediately. . . . Failure toomeeiintain the required
performance standards could result in further disciplinary action, up to and incleiaimgation

of [his] employment.” Id.; SSMF 1 19 At the end of 201FRIaintiff received an appraisal

rating of“Further Development Needed.” (Def.’s Reply Ex. M, 2013 Appraisal, at VTP000200,
Doc. 25-13))

In mid-January?2014, Plaintiff’'s supervisor changed from Rodden to Anthony Rexilli
Caucasian male born in 196{SSMF | 7.)Rodden, Perilli and Plaintiff met for a transition
meeting during which Rodden discussed Plaintiff's work performance. (Pesili I¥:14-18:8,
Jan. 8, 2016, Doc. 23-7After Perilli took on his role as supervisor, &skedPlaintiff why
Plaintiff's productivity numbers as reported by Vanguard’s Horizon system werePamtiff
responded that the Horizon system was inaccurate. (Parson Dep. 247:18-22.), dorizon
Vanguard reporting systemmeasurd productivity as a ratio betweehe “functions that an
associate performed” as a numerator and the “hours that [the associate is] helthbtedor”
as the denominator. (Kerlin Dep. 18:8-18, Mar. 2, 2016, Doc. 23PdJi)li contacted Horizon
support personnet investigate the is®. He themliscovered that the system incorrectly
doubled Plaintiff's work hours from 7.5 to 15, whiktilated the denominator in Plaintiff's
productivity ratioand resultedn lower productivity numbers(Perilli Dep.23:13-24, 26:15—
25.) During the time when Plaintiff's productivity numbers were wrongtpmed, Rodden and
then Perilli had supervisory access to Horizon. (Rodden Dep. 9:2-8, 12:13-19, Jan. 8, 2016,

Doc. 23-8 Perilli Dep. 29:#20, 38:4-25; Kerlin Dep. 28:24-29:1ltimately, neither Perilli



nor the Horizon support team was able to identify the source of the error. (Repill2D11-12;
Kerlin Dep. 31:4-5, 39:6—7 Perilli, howeverassured Plaintifthat hisproductivity numbers in
Horizon would not count against Ri&ff’ s performance. (Perilli Dep. 23:22-24, 31:3-4

The Formal Warning from December 2013 was effective until March 13, 2014, but
because Plaintiff was on leave for a part of this time, Vanguard extendedrthiagyeriod to
April 9, 2014. (SSMF 121.) On April 9, 2014, Perilli advised Nina Mattson-Thomas, a Crew
Relations Specialist in Vanguard’s Human Resources department, thatfflachadditional
“fall out items” since being placed on the Formal Warnind. Y 22.) For examplePlaintiff
had failed to monitor theesearcthotline as assigned, which resulted in twesigymissed calls
and fiveemployeedeing reassigned to handle the callgl.) (As a result, o May 12, 2014,
MattsonrThomas and Perilli met with Plaintiff and terminated hiral. { 23)

. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56, courts shall grant summary judgment in favor
of the moving party “if the movant shows that there is no genuine dispute as to any rfzaterial
and the movant is entitled to judgment as a matter of law.” A fact is “material” if it isthame
might ‘affect the outcome of the suit under governing laviihith v. Johnson & Johnsdb93
F.3d 280, 284 (3d Cir. 2010) (quotiAgderson v. Liberty Lobby, Inet77 U.S. 242, 248
(1986)). A dispute as to a material fact is “genuine” if it “is one that ‘reaganably be
resolved in favor of either party.’Lomando v. United State867 F.3d 363, 371 (3d Cir. 2011)
(quotingAnderson477 U.S. at 250).

The movant has the initial “burden of identifying specific portions of the record that
establish the absence of a genuine issue of material faantini v. Fuentes/95 F.3d 410, 416

(3d Cir. 2015). “Where the defendant is the moving party, the burden is defégndant to



show that the plaintiff has failed to establish one or more essential elementsaddieBurton
v. Teleflex In¢.707 F.3d 417, 425 (3d Cir. 2013). If the movant susttansitial burden, “the
burden shifts to the nonmoving party to go beyond the pleadings and ‘come forward with
specific facts showing that there ig@nuine issue for tridl. Santini 795 F.3d at 41@nternal
guotation marks omitted) (quotiddatsushita Elec. Indus. Co. v. Zenith Radio Cofg5 U.S.
574, 587 (1986)). When assessing the motion for summary judgment, the court “must construe
all evidence in the light most favorable to the nonmoving paitty.”"Nonetheless, the court
must be mindful that “[t]henere existence of a scintilla of evidence in suppbthe plaintiff's
position will be insufficient; there must be evidence on which the jury could reasdimabtgr
the plaintiff.” Anderson477 U.S. at 252.
1. DISCUSSION

Vanguard moves for summary judgment on Plaintiff’'s claims, arising undeusar
statutes, of discriminatory termination based on his age and relee.Age Discrimination in
Employment Act of 1967 (*“ADEA”) prohibits employers from “fail[ing] or vsfing] to hire or
to discharge any individual or otherwise discriminate against any individualesipect to his
compensation, terms, conditions, or privileges of employment, because of such individual’
age[.]” 29 U.S.C. § 623(a). Title VIl of the Civil Rights Act of 1964 (“Title VII") prohsbi
employers from similarly discriminating based on race, color, religion,asenational origin.
42 U.S.C. § 2000e-2(a). The Pennsylvania Human Relations Act (“PHRA”) mirrorbA A
and Title VII by prohibiting adverse employment actions based on age and race. 48%a. C
Stat. 8 955. 42 U.S.C. § 1981 also combats racial discrimination by “protectpnegaial right

of ‘[a]ll persons within the jurisdiction of the United States’ to ‘make and eafcootracs’

! pPlaintiff has chosen not to proceed on his hostile environment and retatiaiims. Pl.’s Resp. to Def.’s
Mot. for Summ. J14 n.2, Doc. 23.



without respect to race.Domino’s Pizza, Inc. v. McDonal&46 U.S. 470, 474-75 (2006)
(quoting 42 U.S.C. § 1981(a)).

For disparate treatment claims arising under the ADEA, Title VII, the PHRASaatibn
1981, when evidence of discrimination is circumstantial, the court is to apply the Istittamy
framework ofMcDonnell Douglas Corp. v. Greedll U.S. 792, 802—-04 (1973%ee Burton
707 F.3d at 42526 (applyiddgcDonnell Douglasn an ADEA and Title VIl case based on
indirect evidence)Jonesv. Sch. Dist. of Philal198 F.3d 403, 409 (3d Cir. 1999) (applying
McDonnell Douglago a plaintiff's disparate treatment race discrimination claims under Title
VII, Section 1981, and the PHRAg9ee alsd-aush v. Tuesday Morning, In&08 F.3d 208, 213
(3d Cir. 2015) (“Claims brought under the [PHRA] are generally interpretedestxely with
Title VII claims.” (internal quotation marks omittedfnderson v. Wachovia Mortg. Coyp21
F.3d 261, 267 (3d Cir. 2010) (“We have previously applied theussts to evaluate
employment discrimination claims brought under Title VII . . . to employment dis@diomn
claims brought under § 1981, since ‘the substantive elements of a claim unaer $88fi are
generally identical to the elements of an employndésdrimination claim under Title VII.™
(quotingBrown v. J. Kaz, In¢581 F.3d 175, 181-82 (3d Cir. 2009)).

The first step in th&cDonnell Douglasnalysis is for the plaintiff to make a prima facie
case of employment discriminatioBurton, 707 F.3dat 426. At summaryjudgment, “the
evidence must be sufficient to convince a reasonable factfinder to find all oétherg$ of [the]
prima facie case.”ld. (quotingDuffy v. Paper Magic Grp 265 F.3d 163, 167 (3d Cir. 2001)).
The plaintiff makes @rima facie case of age discrimination by showing th{aj: [he] is forty
years of age or older; (2) the defendant took an adverse employment actioh[aga]n§3)

[he] was qualified for the position in question; and (4) [he] was ultimately reptgcanother



employee who was sufficiently younger to support an inference of discrinyiratonus.” Id.

To make a prima facie case of discrimination based on race, the plaintiffiroustisat: (1)

[he] is a member of a protected class;[(8)] was qualified for the position he sought to attain or
retain; (3)[he] suffered an adverse employment actiand (4) the action occurred under
circumstances that could give rise to an inference of intentional discrimifiahtakky v.

Chertoff 541 F.3d 205, 214 (3d Cir. 2008).

If the plaintiff makes a prima facie case, the burden of production shifts tofémeldet
employer to provide a legitimate, non-discriminatory reason for the adwise. 8urton, 707
F.3d at 426.This “relatively light” burden is satisfied if the employer provides evidence,
which, if true, would permit a conclusion that it took the adverse employment actiondar a
discriminatory reason.’ld. The defendant does not, however, need to prove that the proferred
reason actually otivated its conductTexas Dep’t of CmtyAffairs v. Burding450 U.S. 248,

254 (1981).

If the defendant carries its burden of providing a legitimate non-discriminatory reason f
its conduct, the burden of production shifts back to the plaintiff to demonstrate that theegroffe
reason is pretextuaBurton, 707 F.3d at 426. “To make a showing of pretext, ‘the plaintiff must
point to some evidence, direct or circumstantial, from which a factfinder couttheddyg either
(1) disbelieve the employer&ticulated legitimate reasons; or (2) believe that an invidious
discriminatory reason was more likely than not a motivating or determinatige céthe
employer’s action.” ld. at 427 (quotind-uentes v. Perski2 F.3d 759, 764 (3d Cir. 1994)).

“[1]f the plaintiff has pointed to evidence sufficiently to discredit the defatisl@roffered
reasons, to survive summary judgment the plaintiff need not also come forward witbrediditi

evidence of discrimination bewyd his or her prima facie caseFuentes 32 F.3d at 764.



Therefore, the plaintifieed not present direct evidence of discriminatory animus to show pretext
and survive summary judgmerBurton 707 F.3d at 427.

A. Vanguard is Entitled to Summary Judgmenton Plaintiff's Age Discrimination
Claims

The Court first addresses Vanguard’s motion for summary judgment on Pkaendef
discrimination clairs. The parties do not dispute the first three elemeriR&agfitiff's prima
facie casenamely, that Plairffiis over 40 years old, Vanguard terminated his employment, and
Plaintiff was qualified to be a Process¢geeDef.’s Mot. for Summ. J. 3.Yanguard focuses on
the fourth element, arguirtgat Plaintiff lacls sufficient evidence to support an inferente
intentionalagediscrimination. This Court agreesPlaintiff's briefing failsto point to any
specific factto suggesthat Vanguard terminated Plaintiff because of his dgdeed, the

Court’s review of the record uncovers little to supgmy inference of age discrimination.

2 At Plaintiff's deposition, Vanguard’s counsel questioned Plaintiff about whe¢hieedrd comments from
Angela Rodden, Anthony Perillor Nina MattsoAThomasto suggest a bias against individuals based on their age.
Plaintiff answered in the negative. (Parson DeB.1212518 (Rodden), 125:1926:3 (Perilli), 128:3129:19
(MattsonThomas)). In answering these questions, Plaintiff kept referring agjet bias, but to racial bias:
Q: Did anyone ever tell you that they had heard Angdddensay something that sugsted a
bias by her against people because of their age?
A: Well, the only other people that would have had something to say wéeswh the staff.
So | don't think it would have been anything to concern themlamduldn't see why she
would have brought anything up to them either. . . .
Q: Did anyone ever tell you they heard Nina Mat3dromas[sic] say something that suggested
she had a bias against people because of their age?
Conversations about Nina would be, since Nina is black, that she dheuwdhamed of
herself because she seems to have no problem in effect helping Vawghate removal of
the blacks.
(Id. 124:13-22,128:16-19.)
In later testimony, Plaintiff stated that age may have been a factPerilli’'s conduct buthe agairturns
to race
Q: Now, with Tony Perilli, did you think that he had a bias against you be@dysur age?
A: | would not doubt for one second that agat age would have come into play, and that's
another case it was always hard to understand who was foedegl out, you know, the first
three blacks that | mentioned before, yet we worked in a departmere thieee were three
gentlemen that were the age of 60 years old. Well, two were 60. One wi#dy58. And
they—they went through their day wigmjoyment. . . .
And what are you saying about those three people?
I’'m just saying that those were three white individuals that never setenfeve any issues,
never seemed to have any problems. When [three AfAragrican employees] were pushed
out, it was like, oh, they're getting rid of them because they're thatatthes.

>0
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Plaintiff has therefore failed to presenprima facie case of discrimination and Vanguard is
entitled to summary judgmeah Plaintiff's ADEA and PHRA age discrimination claims

B. Vanguard is Entitled to Summary Judgment on Plaintiff’'s Race Discrimination
Claims

The Court next addresses Vanguard’'s motion for summary judgment on Plaiaté’s
discrimination claims.Again, Vanguard does not dispute the first three elements of Plaintiff's
prima facie case. It argsiehowever, that Plaintiff provides no evidence to support an inference
of racial discrimination Plaintiff responds that he worked for over two decades without issue
until Rodden became his supervisor, which is when his performance prdi#gars (Compare
2010 Appraisal at P248 (noting a rating of “Fully Successfulith 2011 Appraisal at P253
(noting a rating of “Further Development Needed”).) Rodden made a commeainti |
which he took to be racial in nature, stating, “Vanguard may not be the place foyp@ur
(Parson Dep. 101:316.) Several supervisors, including Perilli, called Plaintiff by the name of
another black male in the department. (Parson Dep. 117:4-118:5.) And Plaintiff's productivity
was erroneouslgalculatedn Vanguard’s Horizon system, which his supervisors had the ability
to manipulate.(Perilli Dep. 29:#20; Rodden Dep. 9:2-8, 12:13-19; Kerlin Dep. 28:24-29:1.)
Together, Plaintiff argues, these facts support an inference of destemination by sup®isors
at Vanguard. The Court ags that Plaintiff's performance began to deatin under
Rodden’s supervision, who had commented on Plaintiff’'s “type.” Construing the evidence in the
light most favorable to Plaintifthe Court also finds that supesorscalling Plaintiffthe wrong
name and erroneous reporting in Horizon could give rise to an inference of distiomi See
Burdine 450 U.S. at 254 (“[T]he prima facie case raises an inference of discrioniay

because we presume these dttgherwise unexplained, are more likely than not based on the

(Id. 265:14-266:24.) Upon consideration of Plaintiff's testimomyd the record of this cagbe Court fails
to find specific factaipon whichto infer that Vanguard termated Plaintiff because of his age.

11



consideration of impermissible factorgiriternal quotation marks omitted) Accordingly, the
Court finds that Plaintiff has presented sufficient evidenastablish a prima facie caserate
discrimination. Seed. at 253 (“The burden of establishing a prima facie case of disparate
treatment is not onerous.”)

The burden of production now shifting to Vaagd, Vanguard articulates that its
legitimate, nordiscriminatory reason for Plaintiff’'s termination was his “continued pooitgual
of work.” (Def.’s Reply in Supp. of Mot. for Summ. J. 21, Doc. 25.) Vanguard points to
Plaintiff's poor yeatend appraisals for 2011, 2012, and 2013 aaddueipt otwo Written
Alerts and a Formal Warning. Underlying these disciplinary actions laagif s “failure to
demonstrate sound judgment, failure to expand his job knowledge to allow him to work
independently, and failure to learn from his owperience.” [d.) The record supports
Vanguard’s contentiongSee2011 Appraisal at P252 (“Thom, you are an experienced associate
on the Research team but continue to ask questions on how something should be processed.”);
2012 Written Alert at VTP000214 (“Thom, you . . . continue to ask questions on how something
should be processed. You are not able to make quality decisions when interprexing cli
requests independently.”); 2013 Written Alert at VTP000246 (“You struggle to makgyquali
decisions and continue to ask many questions . . . . Does not demonstrate sound judgement [sic]
in making decisions on how to process requests . . . . Does not take responsibility to learn and
improve.”); Formal Warning at VTP000208 (“You struggle to make quality decisiahs a
continue to ask many questions on how to proBesearch requesty.Def.’'s Reply Ex. Q,
Crew Relations Counseling Sessions, May 12, 2014, at VTP000160, Doc. 25-17 (noting

“Thom’s separation from VG [Vanguard] due to unsatisfactory performancélg Court

12



therefore finds that Vanguard presents sufficient evidence to sudpgitiaate, non
discriminatory reason for Plaintiff's termination.

Plaintiff now bears the burden of showing that Vanguaadisulated legitimate
reasor—his deficient work performancewas pretextual As discussed, Plaintiff may make this
showing in one of two ways by identifying evidence from which a factfindedaealsonably
either(1) disbelieve Vanguard’s proferred justificatjar (2) believe thatacial animus was
more likely than not a motivating or determinative cause of Plaintiff's terminaBarton, 707
F.3d at 427.If a plaintiff attacks the credibility of an employer’s articulated legitimateaesa
for its action, his evidence “must demonstrate such weaknesses, implausibittbesistencies,
incoherencies, or contradictions in the employer’s proferred legitirmas®ns for its action that
a reasonable factfindeouldrationally find them unworthy of credence, and hence ihigrte
employer did not act for [the asserted] non-discriminatory reasénsehtes 32 F.3d at 765
(internal quotation marks and citatiomitted). To make this showing, Plaintiffererelies on
the same evidence upon which he basegrima facie case of race discrimination.

This Court concludes that Plaintiff has not carried his burden of demonspetiegt.
First, Plaintiff cites his work history prior to Rodden’s supervision, during which Plangver
received any displine. This, however, neitheontradics Vanguard’s contention that Plaintiff's
performance declined in the last years of his employmenis probative of discriminatiorSee
Kautz v. Met-Pro Corp412 F.3d 463, 474 (3d Cir. 2005) (“The attempt ® pEsipositive
performance reviews to show that more recent criticism was pretextual faileaser of law.”)
Plaintiff himself admits thahis performancat the end of his employmeciianged®| said it
waslike tripping at the finish ling] there were a few mistakes that were made,” and “there

probably was a mistake or two, but | had been doing so well and as | said, | trippéal frigiht

13



of the finish lane [sic].” (Parson Dep. 280:14-16, 282:3+01) example, Plaintiff admits that
he failed tomonitor the research hotline on his assigned day, which was one of the infractions
resulting in his terminatian(SMF ] 22; Parson Dep. 299:9-16.)

Second Plaintiff stateshat his negative appraisals, Written Alerts, and Formal Warning
occured under the supervision of Rodden, a Caucasian supervisor, who commented that
Vanguard may not be the place for Plaintiff's “typé&faintiff implies that Rodden targeted her
criticism at him because of his race a@andasher negative evaluatiorisatresulted inhis
eventuakermination. The evidence, however, does not show how discriminatory animus was
part of the decision-making process surrounding his termination. Rodden did not have any hand
in the decision to terminate PlaintifRodden’s comment about Plaintiff's “typeyfade
approximately eleven months prior to his terminatismnrelated to the termination decision
andbest characterized as a “stray remjavkhich does not bear great weight in a pretext
analysis.Kargbo v. Phila. Corp. for AgindL6 F. Supp. 3d 512, 528 (E.D. Pa. 2014) (quoting
Hook v. Ernst & Yound®8 F.3d 366, 375 (3d Cir. 19943efining “stray remarks” as
“[s]tatements divorced from the employment decisimmd noting how stray remarks “can be
considered as part ofdlevidence of pretext, but alone are insufficient to show racial animus”).
Stray remarks, in combination with evidence to discredit an employer’s legitiorate n
discriminatory reason, may support a showing of pretiekt.As this Court will continue to
discuss, however, Plaintiff has not provided sufficient evidence to disbelieve tlgtardn
terminated him because of his poor performance.

Third, Plaintiff presents evidence that Pealid other supervisocalled him by the
name of another black male employee, Willie Hubert, arguing, “This is cleane@af racial

bias by Pirelli [sic].” (Pl.'s Resp. at 17, Doc. 23.) The Court, however, is not convinced.

14



Plaintiff's testimony describes these incidents as mistaken identificatitiresthan examples of
racial bias® This evidence is therefore insufficient to allowliabeliefthat Perilliterminated
Plaintiff for his performance do showthat racial discrimination was more likely than not a
determinative cause of Plaintiff's firing?laintiff also points to his observations that Vanguard
“fired or forced out” thirteen employees from his department and eleven, inchidingere
African-American (Id.) It is true that “statistics as to [a defendant’s] employmentpeaind
practice may be helpful to a determination of whether [a defendant’s actioofroewf to a
general pattern of discrimination against blatkglcDonnell Douglas Corp411 U.S. at 805.
Without more information about whether sieeformer Vanguard employeesre adequately
qualified for their positions, however, this Court cannot conclude that Plaintiff svaltieas are

probative ofdiscrimination* SeeEzold v. Wolf, Block, Schorr & Solis-Coh@83 F.2d 509,

? Plaintiff's testimony included the following:

A: There are a host of other supervisors on the other side that just didn’'t keowAfter
Supervisor Rodden arrived, | just started to notice more of them starsmbé to me and
say hello to me and, you know, | just thought it was odd at first lzewl it got to the point
where—they weren'’t calling me Thom. They were calling me Willie. Anddsbly, it was
every one of them. And then they would see Willie and thaylavcall him Thom.

So the mindset was that why does ghedy know us all of a sudden, you know, why are
they speaking to us, and it just kind of started to give me the mindset tes being
discussed. . . .

| hadn’t known Tony Perilli at this poirgither. Tony was calling me Willie, calling Willie
Thom. . ..

I—it annoyedme. | thaught it was disrespectful.

Okay. You thought it was disrespectful that they were calling you byritveg name?

They were calling me-yeah. To me we look completely different and | resented it and
Willie would just laugh and laugh. . That's just something that annoyed me, that’s all, but
with that it made me believeagain, these were not people that spoke to me before Angela
Rodden arrived. . .

[W]hen these individuals called you by the wrong name, did you ever cdnegntand tell
them your correct name?

Normally—I don't think I did.

Okay. Why not?

There's something that wasn me that was like, well, | don’t want them twk foolish. So

| just said hi and just my mindset was that we looked nothing alike.

(Parson Depl116:22-121:8.)

>0

»Q» O

* Further, regarding the circumstances surrountliegleparture of ten other black employees, Plaitiff
evidence is eithespeculative obased on hearsay.wo of the employeebad spoken directly with Plaintiff about
their decision to retire after their supervisors harassed and/or thredtenmecegarding their competencyPafson
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542-43 (3d Cir. 1992)ejecting a plaintiff's “raw numerical comparisons’support pretext
whenthey “are not accompanied by any analysis of either the qualified applicant pbelfow
of qualified candidates overralevant time period”).

Fourth,Plaintiff points out how Rodden “made sure to make it clear to Pigihi out of
the gatewhen he replaced her as Plaintiff's manager that Plaintifraader eyes—-a poor
performer.” (Pl.’s Resp. at 17Rlaintiff relies on Perilli’s testimony:

Q: And when did you first begin perceiving that there may be a performance

problem with Thom?
That was introduced to me when Thom, myself and Angela first met.
And how did that occur?

That was our transition meeting. . . .
. To the best of your ability, can you relate to me what was discussed about it? .

2 O2O0OX®

Angela presented me with what was written on the formal warning, that
Thom—had been issued to Thom. | don't recall the specifics of the
situation—the situations, but | know there were seven/eight, maybe, incidents
that were documented in that document.
(Perilli Dep. 17:14-18:8.) This evidence, however, does not phetext. It neither
demonstrates racial animus nor discredits Vanguard’s leggimon-discriminatory reason for
terminating Plaintiff. RatheRodden’s conduct during her transition with Perilli concerned
Plaintiff's work performance, which is a legitimate ground for their meetnagsapports
Vanguard’s assertion that Plaintifftsrmination resulted from performance issues.

Fifth, Plaintiff refers to the erroneous reporting of Plaintiff's produgtin the Horizon
system as evidena# pretext. Plaintiff asserts that Rodden and Pehbid supervisory access to

Horizon such that they could improperly lower Plaintiff's reported productiwtgintiff's

conclusion is that, because Rodden and Perilli could have altered his productivity numbers, they

Dep.139:22-142:20; Def.’s Reply Ex. W at 10.) Anothead discussed taking an early retirement because he was
“made to be so miserable[.]” (Parson Dep. 152:11.) Plaintiff attenéagtinement party of two othersld(

155:718, 155:1621, 157:214.) Three departed without explanatiord. {54:15, 18: 1117, 172:1622.) And
Plaintiff learned of the termination of two others through coworkds.146:8-11, 171:1615.)
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did soto create false grounds fort@nation Plaintiff's position, however, ispeculative and

not supported by the record. Testimony provided by Michael Kerlin, a member abitizen
support teamshows that it is unlikely that Rodden or Perilli sabetiglaintiff's productivity
numbes. Kerlinattempted to replicate the ermanuallyby doubling an associate’s work

hours, but was unable to. (Kerlin Dep. 29:4-23.) He found no evidence that Perilli had doubled
Plaintiff's work hours in Horizon and ruled out the likelihood that any human intervention
causedhe error. (Kerlin Dep. 49:25-50:18, 29:2—23.) Further, Plaintiff provides no evidence
that his incorrect productivity numbers contributedigtarmination. $eeParson Dep. 254:4—

7, 257:19-258:1 (“Q: Did there come a time when Tony told you that the Horizon numbers are
off the table? A: Yes.))Perilli Dep. 23:2224.) Indeed, his termination rested primarily on the
inconsistent quality of Plaintiff's work and his failure to use sound judgm&eieDef.’'s Reply

Ex. P, Request for Termination, Doc. 25-1&yenif Plaintiff had strong productivity numbers,

it does not contradict Vanguard’s assertion that his termination was for perfersraigcone

can be productive without producing quality work.

Upon consideration of Plaintiff’'s evidence purporting to shioat Vanguard’s legitimate
non-discriminatory reason for termination wa®textual this Court does not find it sufficient to
defeatsummary judgment. Based on the evideadactfinder cannot reasonably conclude that
Vanguards articulated justification veaunworthy of credence tiiatdiscriminatory animus was
more likely than no& motivating factor in Plaintiff’sermination. Accordingly,Vanguard is
entitled to summary judgment on Plaintiff's race discrimination claims under Title ¥ll, th

PHRA, and Section 1981.
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V. CONCLUSION
For the reasons set forth herein, the Court concludes that Plaintiff hasdgledent
specific fats to show there is a genuine issue for trial and Vanguard’s motion for summary

judgment is GRANTED.
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