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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SCHOOL DISTRICT OF
PHILADELPHIA CIVIL ACTION

V. NO. 15-4501

JOHN POST, et al.

Baylson, J. August 23, 2017

MEMORANDUM RE: DISTRICT'S MOTION FOR SUMMARY JUDGMENT & PARENTS’
MOTION FOR LEAVE TO SUPPLEMENT THE ADMINISTRATIVE RECORD

In this case arising under the Individuals with Disabilities Education AcEAD), Section
504 of the Rehabilitation Act, and thenericans with Disabilities Act (“ADA”), John and Marissa
Post (collectively, “Parents”) filed a due process complaint against HmSoistrict of Philadelphia
(“District”) alleging that it failed to provide their son, D.P., a free, appat@ipublic education
(“FAPE”), discriminated against him because of his disability, and agdliagainst them. On July 5,
2017, this Court issued an Order granting Parents’ Motion for Partial Judgment on thesfdine

Record (ECF 68)SeeSch. Dist. of Phila. v. Post, No. 15-4501, 2017 WL 2879684 (E.D. Pa. July 5,

2017). Now, in this Memorandum, weontend withthe District’'s Motion for Summary Judgment on
Parents’ countetaims (ECF54) as well as Parents’ Motion for LeaeeSupplement the

Administrative Reord (ECF 62).

I.  Procedural History

Parents initiated this matter on December 21, 2014 by filing a due process cbagdanst
the District in which they alleged that the District denied D.P. a FAPE undiE#e Section 504,
and the ADA. SpecificallyParents argued that the District failed to provide D.P. “an appropriate

educational program in the least restrictive environment as [D.P.] madenigdrato schookged
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programming; that the District discriminated against [D.P.]; and that the District tedadigainst . . .
Parents.” (Hearing Officer Report (“H.O. Rptd}) 2.) The District countered that the special
education program it provided for D.P. was appropriate and that it neither dmatgohinor retaliated
against Parents or D.P. taf a four day evidentiary hearing, the Hearing Officer concluded tiat “t
District denied [D.P.] [a] FAPE by failing to comply with its [least restrictimei@nment] obligations

and that the District discriminated against [D.P.Jd: @t 25.) The Heaang Officer ordered:

(1) The District to, within thirty days of the order, “convene a meeting of [D.P.’s]
IEP team to revise the IEP for tB815-16 school year to provide for [D.P.’s]
placement in a regular education classroom in Elementary School to the
maxmum extent appropriate, utilizing the SAS Toolkit to determine appropriate
supplementary aids and services;”

(2) The District to provide D.P. compensatory education of 360 minutes per week

for each week school was in session from the date of the initiation of the due
process complaint, October 15, 2014, through the end of the 2014-2015 school

year. (d.)
The Hearing Officer found in favor of the District on the retaliation clajim.) On July 20,

2015, the District appealed the Hearing Officer’s decibipfiling a Petition for Review in the
Commonwealth Court of Pennsylvania, which Parents removed to this Court. (ECF 1.3 flatent

an Answer and Counterclaims on August 20, 2015, seeking:

(1) Enforcement of the Hearing Officer’s order requiring thetiiisto convene a
meeting of D.P.’S IEP team to revise his 2@18:6 IEP;

(2) Compensatory damages as a remedy for the District’s intentional violation of
D.P.’s rights under Section 504; and,

(3) Attorneys’ fees and costs.

On September 23, 2015, Parents filed an Amended Answer and Counterclaims in which they
added a claim for retaliation, coercion and intimidation for Parents’ advocacyalf oeD.P.’s
rights. (ECF 5.) The District filed an Answer on October 14, 2015, and an Amended Answer on

November 2, 2015. (ECF 7, 8.) On February 10, 2017, the District moved for summary judgment on



the counterclaims asserted by Parents (ECF 54), and on February 27, 2017, Pammiedd&CF

56). Parents’ opposition to summary judgment included various attachimantise District moved to
strike on March 23, 2017 (ECF 59). Parents’ responded on April 6, 2017 (ECF 63), and the District
replied on May 8, 2017 (ECF 66). Parents also filed a Motion for Leave to Supplement the
Administrative Record on April 6, 2017 (ECF 62), to which the District responded on May 8, 2017

(ECF 65)*

[I.  Motion for Summary Judgment

A. Facts

The following is a fair account of the factual assertions at issuedse ttounterclaims, as
taken from both parties’ Statements of Facts and not genuinely disputed. On June 24, 2015, the
Hearing Officer orderethe District to, within thirty days of the order, “convene a meeting of [0.P.’s
IEP team to revise the IEP for the 2015-16 school year to provide for [D.P.’s] ptaaeragegular
education classroom in Elementary School to the maximum extent approjtiletieg the SAS
Toolkit to determine appropriate supplementary aids and servi(le€F 54, District’'s Mot. for
Summary Judgment (“Dist. MSJ”), District’'s Statement of Facts (“Dist. SOF) e Hearing
Officer further stated that “nothing in thdrder precludes the parties from mutually agreeing to alter
any of the directives regarding the timelines, content of the IEP, or nature jpécsatory education
set forth in this decision and Order.” (H.O. Rpt. at 26.) On July 24, 2015, within thirty days of the
Hearing Officer’'s Order, a meeting was convened of several individnalsding D.P.’s first grade
regular education teacher and kindergarten teacher, Principal Rock, the Sgecaida Director,

Director of Professional Development, Sg¢&ducation Liaison, a speech therapist and a special

! The issues presented in Parents’ Motion for Leave to Supplement theigtdative Record and the District’s Motion to
Strike are identical.
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education teacherD{st. MSJ, Dist. SOFf 10.f At that meeting, progress was made on
implementing the SAS Toolkit but the process was not completédf (10, 11.) The parties agreed

to continue the process at a subsequent meeting to take place on August 18ld2§1BL.Y
B. Legal Standard

A district court should grant a motion for summary judgment if the movant can shatw “th
there is no genuine dispute as to any material fact and the me\antitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A dispute is “genuine” if “the evidence is such that a abésqary

could return a verdict for the nonmoving partydhderson v. Liberty Lobby, Inc477 U.S. 242, 248

(1986). A fctual dispute is “material” if it “might affect the outcome of the suit under the'rgjoge

law.” 1d.

A party seeking summary judgment always bears the initial responsibilityféomimg the
district court of the basis for its motion and identifyingge portions of the record that it believes

demonstrate the absence of a genuine issue of materiaCialatex Corp. v. Catrett, 477 U.S. 317,

322 (1986). Where the non-moving party bears the burden of proof on a particular issyele tria
moving party's initial burden can be met simply by “pointing out to the district couthat there is an
absence of evidence to support the nonmoving party's cekeat 325. After the moving party has
met its initial burden, the adverse party's respomsst, “by citing to particular parts of materials in
the record” set out specific facts showing a genuine issue for trial. Fed..R. G6(c)(1)(A).

“Speculation and conclusory allegations do not satisfy [the non-moving party’s] Ritjgewood

Bd. of Educ. v. N.E. ex rel. M.E., 172 F.3d 238, 252 (3d Cir. 1999) (superseded by statute on other

Z parants argue that this group does not constitute “the entire IEP team,” béfalfishe participants, Ms. Capitolo [the
Special Education Director], Mr. Washington [the Director of Profeasibavelopment], Ms. Mintz [the attorney for the
District], and Ms Gran [the attorney for Parents] are not members of the IEP team.” (E@Brg6is’ Opp’'n to Summary
Judgment (“Parents’ Opp’n”), Parents’ Response to Dist. SOF 1 1@.P&ents do not specify which members of D.P.’s
IEP team were missing from theerting. The fact that certain individuals not members of the IEP teaenpresent does
not preclude a finding that all members of the team were present.
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grounds as recognized by P.P. v. West Chester Area Sch. Dist., 585 F.3d 727, 730 (3d Cir. 2009)).

Summary judgment is appropriate if the rooving party fails to rebut by making a factual showing
“that a genuine issue of material fact exists and that a reasonable factfindetut®u its favor.” 1d.
Under Rule 56, the Court must view the evidence presented on the motion in the light mostefavorabl

to the opposing party. Anderson, 477 U.S. at 255.

C. Discussion

(1) Counterclaim for Enforcement of the Hearing Officer’s Order

Parentsfirst counterclainseels enforcement of the Hearing Officer’s order requiring the
District to, within thirty days, “convene a meeting of [D.P.’s] IEP team to reviseBRedr the 2015-
16 school year to provide for [D.P.’s] placement in a regular education classroormenEdey
School to the maximum extent appropriate, utilizing the SAS Toolkit to deterppnepiate
supplementary aids and services.” (H.O. Rpt. at 25.) It is undisputed that thet Distviened a
meeting of D.P.’s IEP team on July 24, 2015, within the thirty day time period presclibedlso
undisputed that at that meeting, progress was made on completing the SAS Todlat the Toolkit
was not completed. The parties then agreed to continue the SAS Toolkit procagssatjaent
meeting to be held on August 18, 201&nsistent with th@rovision in theHearing Officer’'s Order
allowing for the pargs to"mutually agree[] to alter any of the directives regarding the timeling@d.”

at 26.)

Much of Parents’ argument on this counterclatems from theirrecounting of the back and
forth that led to the two meetings, including the intransigence of certain Districcegpaéves in
scheduling, the District'anpreparedness for batheeting, and the fact that neither meeting resulted
in a draft IEP based on an SAS ToolkRarents’ Opp’'n at4.1.) Indeed, D.P.’s IP for the 2015-

2016 school year was not completed and signed until April 2016, ten months after the Hearing



Officer’'s Order was issued, and at which time the planning for D.P.’s 20181EPalready needed

to begin. Although this chain of events and the delayed execution of D.P.’s IEP wesateatated
by the Order, and seem to be the unfortunate result of the District’s and Payetitaled difficulties
working together, they do not contravene the plain language of the Order. Rathedeahealed for
ameeting to take placaf D.P.’s IEP team within a certain time perjad whichmeetingthe team
would use the SAS Toolkit to determine appropriate supplementary aids and senizé€s fdhat
meeting occurred on July 24, 2015, and the parties mutually agreed to continue the process at a
subsequent meeting. We do not fandy material dispute regarding the District’'s implementation of

that portion of the Hearing Officer’s Order.

Parents’ othemainargument opposing summary judgment on thagwlis thathe Hearing
Officer's Orderset forth a educational placement for D.P. that must now be enforced under the
IDEA’s stayput provision, 20 U.S.C. 8§ 1415(j)ld(at 1611.) They characterize the Order as having
mandated D.P.’s “fultime placenent in general education classes, with an IEP based on the SAS
Toolkit process.” Id.) Parentsare correct that while the District’s appeal of the Hearing Officer’s
decision is pending, the District is required to maintain D.P.’s “then-currenttexhat¢gplacement”
under Section 1415(j)They are also correct in stating tdiere the decision reached during the
administrative review process is favorable to parents, it “must be treatedgre@ament between the
State and the parents,” and therefore will become the child’s-thieant educational placement” for

purposes of the stay-put rul&eeM.R. v. Ridley Sch. Dist., 744 F.3d 112, 119 (3d Cir. 2014); 20

U.S.C. 8§ 1415(j).But, Parentserr in characterizinghe Order as having done any more than mandate a
procesdor the District and Parents to follow, which process would then resaitt faducational
placement” for D.P Because the Hearing Officer did not order the District to place D.Rimdlin
general education classkes the 2015-2016 school year, the District did not contravene it by failing to

do so.



Finally, we note that Parents’ extensive discussion of the issues theyrfat®malioping an
IEP for D.P. for the 2016-201¢Isool yeais irrelevant, as the Hearingffixer's Order specifically
deals only with the 2015-2016 school year. Should Parents wish to pursue any claim thiaaweul
been brought under the IDEA based on the District’s actions concerning D.P. fonampetiod
outside of that considered byethlearing Officer, they must exhaust their administrative remedies first.
See20 U.S.C. 8§ 1415f(1)(A) (providing for an “impartial due process hearing, which shall be
conducted by the State educational agency or by the local educational agen&yIAL5(1) (stating
that any claim seeking relief that is “available” under the IDEA must be exdubustthe IDEA’s

administrative remedies).

Because there is no genuine dispute of material fact regarding thetBistrimpliance with

the Hearing Officer’'s @er, summary judgment is warrantedRerentsfirst counterclaim.
(2) Counterclaim for Compensatory Damages

The District also moves for summary judgmentRaments counterclaim focompensatory
damages due to the District’s violation of Section 504 arideoADA. The District argues that
Parents have failed to show a genuine dispute of material fact regamiDgsthct’'s intentional
discrimination against D.P., a required element of a claim for compensatoagesomder both
Section 504 and the ADA. (Dist. Mot. at 11-16.) Parents counter that the Hearing fofiiog the
District’s discrimination against D.P. to have been intentiomlaich is accurategnd that that finding
is supported by the record. (Parents’ Opp’n at 12-16; H.O. Rpt. at 2&g¢Tdctions of the District

[in discriminating against D.P. on the basis of his disability] were undeniabhiorial on its

part.”).)?

3 For clarity of the record, we note that in our order granting ParemoMfor Partial Judgmemin the Administrative
Record, we did not affirm the Hearing Officer’s conclusion that the ibi'stdiscrimination had been intentional. That
finding was not essential to the holding of the Hearing Officer that thiei@ihad discriminated against DiR violation
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The Third Circuit has held that a party seeking compensatory damages under Sectrah 504 a
the ADA maysatisfy the intentional discrimination element by showideliberate indifferencé.
S.H, 729 F.3d at 263. In order to prove deliberate indifference, the claimant mussbdiabii
“knowledge that a harrto a federally protected right is substantially likely . . . . [and] a failure to act

upon that likelihood.”ld. (quoting_Duvall v. Cnty. of Kitsap, 260 F.3d 1124, 1139 (9th Cir. 2001))

(internal quotations omitted). Although no showing of “personatiilior animosity toward the
disabled person” is required, “deliberate indifference must be a ‘deliberate atather than

negligence or bureaucratic inactionld. (quotingMeagleyv. City of Little Rock 639 F.3d 384, 389

(8th Cir. 2011) andLoefflerv. Staten Island Univ. Hosp., 582 F.3d 268, 276 (2d Cir. 2009)). Here,

Parents have shown that the District’s initial placement determination and itguserttseemoval of
D.P. from the regular education curriculum were made because of D.P.’s tlisahdi therefore may
satisfy the “deliberate indifference” requirementttef cardul consideration of the record and
specifically of the Hearing Officer’s finding that the District’s discrimimgtactions towards D.P.
were “undeniably intentional,” weolld that genuine disputes of material fact exist regarding the
intentionality of the District’s actionand that summary judgment on Parents’ counterclaim for

compensatory damages under Section 504 and the Ath&rsfore unwarranted

(3) Counterclaim for Retaliation

Finally, the District moves for summary judgment on Parents’ counterclairatédiation The
District bases its motion on the Hearing Officer’s finding that the District backtaliated against
Parents, Parents’ failure to ask this Couretaew that aspect of the Hearing Officer’s decision, and

the fact that Parents did not offer any pretrial discovery to prove realigDist. Mot. at 17.)

of Section 504 and the ADASeeRidgewood 172 F.3d at 253 (holding that neither the RA nor the ADA requireistiffia
to prove that the defendant’s discrimination was intentional). Butdm§rof intentional discriminatiois an esseiwl
element of any claim for compensatory damages under Section 504 and theSADA. L ower Merion Sch. Dist729
F.3d 248, 261 (3d Cir. 2013). Therefore, there is still an open questiort cédacding the intentionality of the Distr'ie
discrimination against D.P.
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Parents counter thatgnificant evidence exists both in the administrative record and inisitrecDs
actions taken after the Hearing Officer’'s Order was issued demmgt@taliation against them for

their advocacy on behalf of D.P. (Parents’ Opp’n at 16-29.)

In our judgment on the administrative record we affirmed the Hearing Officericlusion that
the District had not retaliated against Parents. Therefore, the onlylpdasthal basis for a
retaliation claim at this juncturgould be the events that transpired after the close of the administrative
record, which occurred on June 9, 2d1But, Parents have failed to exhaust their administrative
remedies with respect to these allegatiofshough Parents brought a retaliation claim at the
administratie level, the allegations from the period following that considered by the HedfiogrO
are outside the scope of tliddiim and therefore must be the subject of a new administrative review,
should Parents wish to pursue thefie specific allegations &sue regarding actions taken by the
District following the Hearing Officer’s decision include: (1) Principal Rock accusing Ms.dPos
having a mental disordef2) Principal Rock’s refusal to set timely appointments for IEP meetings; (3)
Principal Rocks telling D.P.’s first grade teacher to ignore the Posts and not speakemnitlatter
schoo] (4) the placement of a substitute teacher in D.P.’s classroom who was artsupp®@rincipal
Rock;” and (5) Principal Rock’s refusal to allow an Inclusion Specialishextdby Parents to work

with D.P.’s teachers to develop their skills in co-teaching. (Parents’ Opp’nZa.PNone of these

* We note that Parents now also assert claims for incidents that allegedlyato®lppor to the close of the administrative
record but that Parents did not assert as grounds for their retaliaiionbelfore the Hearing Officer. Specifically, Parents
base their retaliation claim on the following actions from prior to the cliofe@dministrative record: (1) the exclusiwin
Ms. Post from volunteer roles in the fall of 2014; (2) Principal Roaissal to allow Ms. Post to obserid.P. in his
kindergarten classroom during the 2€2015 school year; (3) the District’s placement of D.P.’s brother,id.R remedial
reading class in October 2014; and (4) the District’s provocation anthi@béD.P. as a child with autism durifgs
kindergarten year. These factual scenarios have been waived as a basis forrEaileitsn claim because they were not
raised before the Hearing OfficeBeeG.K. v. Montgomery @ty. Intermediate UnjtNo. 134538, 2015 WL 4395153, at
*19-20 (ED. Pa. July 17, 2015) (where claimants did not identify compensatiugation as an issue at due process
hearing, claim was waived}{eshaminy Sch. Dist. v. Karla BNo. 963865, 1997 WL 563421, at *5 (E.D. R#ept. 3,

1997) (where claimants “agreed to limit the issues of the due process heasrglude the issue of compensatory
education, “the rules of exhaustion . . . preclude[d] [them] from katkia issue” before the district court). Here, thiyo
bases for a retaliation claim raised in the ghrocess hearing were “the District’s actions in limiting [MstBpability to
volunteer in the classroom, threatening truancy charges, and participatimgassociation’s efforts to remove

her from office.” (H.O. Rptat 21.) All other groundf their retaliation claim that took place prior to the close of the
administrative record, including each of the four (4) listed above, havenadezd.
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grievances were aired at the administrative level, because oomeenl until after the administrative

record had closed and the Hearing Officad rendered her decision.

Generally, “completion of the IDEA’s administrative process, i.e., exfwysti . is required
in order for the [IDEA] to ‘grant[] subject mattgrisdiction to the district court[].””Batchelor v.

Rose Tree Media Sch. Dist59 F.3d 266, 272 (3d Cir. 2014) (quoting Komninos v. Upper Saddle

River Bd. of Educ., 13 F.3d 775, 778 (3d Cir. 1994)). This basic precept of the IDEA framework

appliesnad justto claims actually brought under the IDEA but a@is@nyclaim seeking relief that is
“available” under the IDEA. Se20 U.S.C. § 1415(l)Here, Parents assert a counterclaim for
retaliation under the IDEA, Section 504, and the ADA, which fits squarely into the Chizuit’'s

holding inBatchelorthat “retaliation claims related to the enforcement of rights under the IDEA mus
be exhausted before a court may assert subject matter jurisdidBattheloy 759 F.3d at 273-75
(stating that “[a]ppkants’ retaliation claims are related to the provision of FAPE under 20 U.S.C. §

1415(b)(6) and, as such, must be exhausted”).

In Batchelor theplaintiffs appealed the district court’s dismissal of tihetaliation claims
against the schodlistrict, arguing that such claims were not subject to the IDEA’s exhaustion
requirement or, alternatively, were exempt from exhaustidnat 268. The court rejected the
plaintiffs’ arguments that the issues presented were “not educational issues” but saitiesr df civil
rights resulting from [the] [d]efendants’ retaliatory conduct,” wheeeplaintiffs’ complaint asserted
“retaliation/failure to provide [a] FAPE” in violation of the IDEA, Section 504, dr@ADA. Id. at
273. The court first looked to the IDEA’s provision affording parents of disabled chtlaeeability
to present a complairiith respect t@ny matterrelating to the identification, evaluation or
educational placement of the child, or the provision [6#APE] to such child . .,” andreasoned that
the plaintiffs’ retaliation claims “palpably ‘relate[d] to the District’s provisiof a FAPE” because the

plaintiffs contendedhatthey had been retaliated against for their advocacy on behalf of the student.
10



Id. at 273-74emphasis in original). Similarly here, Parents assert that “[t]he Districetadsted
against [them] for their advocacy for their son’s rights under the [IDEAid®es04, and the ADA].”

(ECF 5 Amended Answer and Counterclaifn§7.)

Although Rarents did bring a retaliation claim in their due process complaint, which claim the
Hearing Officer considered and ruled on, the ailggations in their counterclaithat have neither
been waived nor already decided in our judgment on the administretioel were never aired at the

administrative levelrendering them unexhauste8eeMcCandless v. Vaughn, 172 F.3d 255, 260-61

(3d Cir. 1999) (in habeas corpus context, in order to exhaust state remedies prisontinyust “
present” his federal claim in state court, which requires presenting thedffetdem’s factual and

legal substance to the state courtedrk v. Beard No. 01-1252, 2006 WL 1489977, at *12 (E.D. Pa.
May 23, 2006) (finding that a petitioner had not exhausted state remediegeffettive assistance

of counsel claim where he alleged new factual bases for such claim in federahabhet had not

“fairly presented to the Pennsylvania courts”); Schanzer v. Rutgers Univ., 934 F. Supp. 669, 673
(D.N.J. 1996) (discussing exhaustion requirement in the EEOC context and statingptitantaal
plaintiff is required to first present to the agency those factual allegatiosscgudntly raised in

district court”); Brown v. Lewis, No. 89-103, 1990 WL 38682, at *4 (D.N.J. Feb. 23, 1990) (in habeas

corpus proceeding, holding that although the petitioner’s claim was “based upoméhkegal theory
as the legal theory underlying one of the exhausted claims, . . . different feetsdea submitted to

support the new clairhmeaning that ta claim was not exhausted in state court).

One exception to the exhaustion requirement in the IDEA context exists Wwharemplaint at
issue before the district court is the same as it was before the administratival triegDeVriesv.
Spillane 853 F.2d 264, 267 (4th Cir. 1988lgtrict court erred in requiring plaintiff to reexhaust as to
IEP that had not been before Hearing Officecause IEProvided forthe same educational placement

asthe properly exhaustd&P, renderingstudent’s complait before the district couthe same as it had
11



been before the administrative tribunaParents rely on a line of cases applying this exception to
support their argument that requiring reexhaustion here would be inconsisteenEHEA because
their evidence of retaliation subsequent to the Hearing Officer’s decision is “sudlégghte same” as
the evidence they proffered at the administrative level. We disagree, sexetalkritical differences

between the noprecedential cases cited and ith&ant one.

For instance, whereas DeVriesat the district court the student complained of an IEP that

provided the same alleggdieficient placement as had the IB®brought before the administrative
tribunal, here Parents assert entirely new aliegatof retaliation than those considered by the Hearing

Officer. Similarly, inGill v. Columbia 93 School District, 217 F.3d 1027 (8th Cir. 2000) the court

held that the district court had not erred in considering the IEP offered to the studegear
subsequent to the IEP that had been before the administrative tribunal becaumsie, MDEA
plaintiffs are ordinarily required to exhaust administratemaedies before seeking judicial review,
plans substantially similar to the IEP under review may also be considédedt’1038 n.ginternal

citations omitted) The issuén DeVriesandGill—whether the court should consider a different IEP

than the one that had besaviewedat the administrative levetis not analogous to Parents’ attempts
to bring facts before the Court that were never aired before the Heafiogr @f support of a novel
retaliation claim for events occurring after the conclusiith@® administrative process. Indeed,
Parents are not asking us to consider whether, for example, a subsequent |&ftdhectthe same
deficiencies as the 2012D15 one contravened the IDEA, but instaeel bringingvhat is essentially a
new claim forretaliation against the District. Tlamimating principle behind sudases as DeVries
andGill of not requiring reexhaustion “when the complaint remains the same though theh#gigs,”

is simply not implicated hereDeVries 853 F.2d at 267.

We notethat one Third Circuit case dealing with a claim brought under the Education of the

Handicapped Act (“EHA”), the predecessor statute to the ID&4ches on this issue, albeit remotely.
12



In Muth v. Central Bucks School District, 839 F.2d 113 (3d Cir. 1988), rev’d on other grounds,

Dellmuth v. Muth, 491 U.S. 223 (1989), the court considered a situation where both the student and the

school district appealed the decision of the Hearing Officer to the Secnétadyication, as required
under Pennsylvania lawnd the Secretary remanded the case to the Hearing Officer with instructions

to the district to revise the student’s IEK. at 118. TheThird Circuitheld that the Secretahad

erred in remanding the case and instgaalld have issued an appealdlvial order affirming or
rejecting the hearing officer’s decision because, “in the context of the E&lAdrhand following an
‘impartial review’ is fundamentally inconsistent with the statutory scheme” dine EHA’'s emphasis
on “prompt resolution of disputes over the proper education of a handicapped thilak12425.

That holding led the court in Johnson v. Lancaster-Lebanon Intermediate Unit 13, 757 F. Supp. 606

(E.D. Pa. 1991) to conclude that one reason reexhaustion was not required iwlecagbe IEP
before the court was different than the one that had been before the Heaweg WdE “the
importance of speedily resolving EHA case&d’ at 614 n.6 (also citing the similaribetweerthe IEP

before the court and the IE®Bnsidered ahe administrative level).

We do not find the interest in swift resolution of cases concerning the educati@eah@fds
of disabled childreto swayin favor ofwaiving the exhaustion requirement for Parents’ novel
retaliation claim Our judgment on #hadmnistrative record, the order accompanying this
memorandum, and the upcoming trial will jointly result in the conclusidgheo€laims brought in
Parents’ due process complaint, subjecny appeals takesr posttrial motion practice Any
retaliaton suffered by Parents following the completion of the administrative reaewegll as any
claim by Parents that the District committed further IDEA, Section 504, and/anAddations
subsequent to the alleged violations before the Hearing Officesepagate issues that must be

remedied by the IDEA’s prescribed administrative prac&eeBatchelor 759 F.3d at 273Unless
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and until Parents go through that process, this Court has no subject matteripmisshet those

claims. Id. at 272.

In sum, the facts upon which Parents base their retaliation counterclaim can be broken down
into three groups: (1) those that arose in the time period at issue before ting Bécer and
therefore are waived to the extent they were not raised there; (2) those thatdwse lzden
considered and ruled on by the Hearing Officer and this Court; and (3) those thaftenthe
culmination of the administrative remedial progesgkich have not been exhaustdgecause no set of
facts proffered by Parentsn support their retaliation counterclaim, summary judgment is granted as

to that claim.

[I. Motion for Leave to Supplement Administrative Record

A. Legal Standard

Under the IDEA, the district court may consider the following in reviewingariHg Officer’s
decision: “the records of the administrative proceedings|, . . . and] additional evadehegequest of

a party.” 20 U.S.C. 8§ 1415(i)(2)(C)n Susan N. v. Wilson Sdol District, 70 F.3d 751 (3d Cir.

1995), the Third Circuit considered threeaning of‘additional evidence” and concluded that whether
to admit new evidence in an IDEA judicial review proceeding “should be left to ttretis of the

trial court.” 1d. at 760. It declined to adopt a briditte rule and instead directed district couds t
consider whether “the evidence [would] assist the court in ascertaininpexi@ongress’ goal has
been and is being reached for the child involved.” The court noted that it had upheld exclusions of
evidence where the district court determined ib¢ “cumulative and an improper embellishment of

testimony previously given at an administrative hearirld."at 759(citing Oberti v. Bd. of Educof

Borough of Clementon ScBist., 995 F.2d 1204, 1220 (3d Cir. 1992), Wexler v. Westfield Bd. of

Educ., 784 F.2d 176, 181 (3d Cir. 1986)
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B. Discussion

The evidence with which Parents seek to supplement the record is:

(1) Excerpts of deposition testimony of Mabel Sei, D.P.’s first grade teatcties i
2015-2016school yearand exhibits to that testimoiiiyl.’s Opp’n, Exs. 3, 4);

(2) Excerpts of deposition testimony of Jade Centanni, one of D.P.’s teachers in both
the2015-2016 and 2016-20E¢hool yearsand exhibits to that testimonld(, Exs.
1,2);

(3) Excerpts of deposition testimony of Marie Capitolo, a Special Education @irect
regarding events subsequent to the 2014-2015 school year, and exhibits to that
testimony(ld., Exs. 5-7)

(4) Excerpts of deposition testimony of Roberta Benjamin, a nurse at M&€CalX.
8); and

(5) Declaration of Ms. PostatedFebruary 24, 20171d., Ex. 9).

The brunt of the District’s arguments against supplementation is that thegulaffiedence is
cumulative, and that much of it pertains to events that took place after the 2014-2015 sahool yea
making it irrelevant and sb prompting questions of exhaustiofVe agree with the Distrietthe
additional pieces of evidence eitl{é) concern irrelevant events which took place after the close of the
administrative record2) relate to incidents that occurred during the pesfaabministrative review
butthatwere not aired before the Hearing Officer, ord®) cumulative of other testimony aed at
the due process hearing. The only exception, and therefore the only additional eVideisce t

admissible, idvs. Benjamin’'stestimonyand two paragraphs of Ms. Post's declaration.

First, we considethose pieces of evidence which concevents subsequent to the time period
reviewed at the administrative levéie deposition testimonies of Mses. Sei, Centanni, and Capitolo
andexhibits thereto, as well as paragraphs 28-60 of Ms. Post’s declar@kierthird Circuit has held
that post-hearing evidence and issues should be supplementechendyt is useful to “assess|[] the

reasonableness of the district’s initial decisiagarding a particular IEP or the provision of special
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education services at allSusan N., 70 F.3d at 762 (counseling courts to be vigilant in not
“countenance[ing] ‘Monday Morning Quarterbacking’ in evaluating the ap@tgmess of a child’s

placementj (quoting_ Fuhrmann v. East Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d Cir. 1993)).

Here, Parents attempt to characterize the proffereehgasing evidence as relevant to their claim for
enforcement of the Hearing Officer’s order and to their retaliation cl&ifa.disagree. As discussed
above, the Hearing Officer’s order was narrowly cirearibed and has not been violated; evidence of
the parties’ continued difficulties working together on subsequent IEPs for D.Rids k@ point and
does not reflect a failure to enforce the Hearing Officer’s order. 3iymithe evidence of post-

heaing retaliation doesot aid in our review of those actions of the District that were the focus of the
administrative remedial procesRather, it merely attempts to open a new can of worms that must be

the focus of a novel due process complaint, should Parents wish to pursue it.

In G.A. v. River Vale Board of Education, No. 11-3801, 2013 WL 5305230 (D.N.J. Sept. 18,

2013) the court faced a similar inquiry. There, the parents attempted to suppteenadministrative
record with various pieces of post-hearing evidence, including some that cahaente® subsequent
to the one that was considered at the administrative léeht *8. The court refused to admit the
evidence relating to the subsequent IEP, holding that “[t]o the extent that tles pagk to widen the
scope of review and litigate issues that arose subsequent to the underlying eatimenfgioceeding,
those claims will not be entertainedd. Similarly here, Parents have failed to show wihgvaew of
the proposed supplemental pbstaring evidenceould aid in our review of the District’s actions that
were the subject of the due process hearing and that are therefore propeelyhHeet@ourt. We note
that te principles animating our above discussion of exhauateriearly implicated here, as well,
with the general concept being that Parents cannot circumvent the IDEAsiIped remedial process

by bringing claims that arose after the conclusion of the due process h&gmlgremy H. v. Mount

Lebanon Sch. Dist., 95 F.3d 272, 283-84 (3d Cir. 1996) (affirming district court’s conclusion that

16



claims not raised in the administrative proceeding as well as those that anosge edteclusiorhad to

be litigated administratively and could not be raised in a due procesd)appea

There are twoemaining pieces of evidentieat do not concern events subsequent to the
Hearing Officer’s decisiornthe deposition testimony of Ms. Benjamin, and paragraphs 1-25 of Ms.
Posts declaration The deposition testimony of Ms. Benjamin, elhhas been carefully reviewed by
the Court, entirely concerns Ms. Benjamin’s duties in tracking the nethdbetarances that volunteers
who work with children must have in order to work with students at McCall. Parents ptggyat
forth this evidence in order to support their claim that the policy requiringcte@tances was unfairly
applied to prevent Ms. Post from volunteering in D.P.’s classroom in retaliation fadv@racy on
behalf of D.P. We admit this evidence because it is relevant tetdimtion claimbecause Ms.
Benjamin was not a witness at the administrative heaaind) because we see no prejudice to the

District in doing so

Finally, we consider paragraphs 1-25 of Ms. Post’s declaration, \ugély concerrthe
District’s alleged retaliation against Pareftisadvocating on behalf of D.P-he declaratioffirst
rehashes the District’s discrimination against D.P. and the various baserefusRariginal
retaliation claim. (Parents’ Opp’n, Ex. 9 11 1-6, 8-9, 11, 17-2&i} fEstimony “merely repeats or
embellishes matters already adequately established of record in the &rdthieiproceedings” and,
“[c]ritically, . . . offers no additional insight into the ‘reasonableness of¢hed district’s [decisions

which are the subject of this revipW Robert B. v. West Chester Area Sch. Dist., No. 04-2069, 2005

WL 2396968, at *10 (E.D. Pa. Sept. 27, 2005) (Baylson, J.) (quoting Susan N., 70 F.3d A&W&62)

therefore exclude this piece of additional evider8eeBernardsville Bd. of Educ. v. J.H., 42 F.3d

149, 161 (3d Cir. 1994) (upholding the exclusion of additional evidence that served only to repeat or
embellish matters already adequately established of record in the aditir@giroceedings under

review);see alsoSusan N.70 F.3d at 759 (although declining to adopt a bright-line rule regarding
17




admission of testimony from witnesses who testified at administrative level, natingpproval the
First Circuit's statement that “the additional evidence clause ‘does not autivinesses at trial to
repeat or embellish their prior administrative hearing testimony; this would belymnconsistent

with the usual meaning of “additional.””) (quoting Town of Burlington v. Dep't of EdGomm. of

Mass, 736 F.2d 773, 79(Lst Cir.1984), aff'd on other grounds, 471 U.S. 359, 105 S.Ct. 1996, 85

L.Ed.2d 385 (1985) Burlington, 736 F.2dat 791 (“A practicable approach, we believe, is that an

administrative hearing witness is rebuttably presumed to be foreclosedestifying at trial’).

The declaration then goes on to detail various new bases for Parents’ retdkatiowltch
occurred prior to the close of the administrative record but were never aioed thef Hearing Officer.
(Parents’ Opp’n, Ex. 9 1 7, 10, 12-16.) As discussed above in the context of summary judgment on
Parents’ retaliation counterclaim, Parents waived their ability to purstalation claim based on
incidents which took place during the period of administrative retoeve extetithat Parents did not
raise such factual bases before the Hearing Officer. Therefore, those pdrtlendeclaration that
introduce evidence of these facts are not admissibleG®ee2013 WL 5305230, at *&eealso

Metro. Bd. of Pub. Educ. v. Gse 193 F.3d 457, 463 (6th Cir. 1999)T(he district court exceeded

its jurisdiction to the extent it used additional evidence to rule upon issues beyond teesteprto
the ALJ.”). The only portion of Ms. Post’s declaration that we admit is paragraphs @6&i2f ,deal
exclusively with the implementation of the Hearing Officer's Order in theediate aftermath of said

Order

In sum, Parents’ Motion for Leave to Supplement the Administrative Recdeshisdexcept

as to the deposition testimony of Ms. Benjamin and paragraphs 26-27 of the declaratioPo$tMs
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V. Conclusion

For the reasons discussed above, the District’'s Motion for Summary Judgmeunitésl grs to
Parents’ counterclaim for enforcement of the Hearing Officer's Ordercamdtéliation. It is
otherwise denied. Parents’ Motion for Leave to Supplement the AdministratisedRgclenied

except as to the deposition testimony of Ms. Benjamin and paragraphs 26-27 of tretide@aiMs.

Post.
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