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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FRANK ZGRABLICH
CIVIL ACTION
V.
NO. 154665
CARDONE INDUSTRIES, INC.
MEMORANDUM
SURRICK, J. FEBRUARY 3, 2016

Plaintiff Frank Zgrablich was terminated his employerPefendanCardone Industries,
Inc. (“Cardone Industries))after serving as a corporagecutive for more than seven years.
Cardone mdustries refused to providertain severance benefitsZgrablich following his
termination. In an attempt to recovéine unpaidbenefits Zgrablichsued Cardone Industries
the Court of Common Pleas of Bucks County, Pennsylva@i@done Industrieeemoved the
matter to this Court (ECF No. 1.) In its Notice of Removal, Cardone Industilegeshat
Zgrablichs state law claims, which atesed ormn employment agreemesitered into with
Cardone Industriesrecompletely preempted by the Employment Retineniiecome Security
Act of 1974("ERISA”). Presently before the Courtidaintiff's Motion to Remand. (ECF No.
6.) Plaintiff contends that this is not a case governed by ERISA and that thidaCksiisubject

matter jurisdiction. For thimllowing reasonsPlaintiff's Motion to Remand will be denied.
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BACKGROUND

A. Factual Background

Thefollowing factsare takerfrom Plaintiffs Amended Complairgnd the Employment
Agreement between Zgrablich and Cardone Industries tagtaished theretb.

Frank ZgrablichwvasCardone Industriegglobal human resources leadetil the
company promoted him to Executive Vice President of Latin Am@&jarations in Augusif
2007. (Am. Compl. 1 30Emp’'t Agrm’t, Ex. A., ECF No. 5)Zgralich accepted the promotion
after Cardone Industries decided to move many of its operations from Philadegsiniaylkania
to Mexico. (Am. Compl.{Y 29-30) AsCardone Industries’ Executive Vice President of Latin
America Operations, Zgrablich was required to live near the Texsco border so that he
could oversee Cardone Industries’ business in Mexico and its expansion into LatinaAn{er
1 3Q) Zgrablichand Cardone Industries memorializbd terms of Plaintiff'siew rolein an
Employment Ayreement (the “Agreement”) thatas signed by both parties on August 30, 2007.
(Emp’t Agrm't.)

The Agreementontains several provisions that detail the parties’ arrangement regarding
Plaintiff's severancentitlements (Id. at 2.) These provisiorentitle Plaintiff to different
benefits depending upon whether Plaintiff was terminai@dcause’ “ without causg “upon
death,” “upon disability,” etc. 1¢.) The Agreement contemplates many more benefits for
without cause terminatiotian it does for temination justified by cause(ld. at 4) For

exampleunder the Agreement, Zgrablich could collect the “continuation of the Executiva’s the

YIn “[r] uling on whether an action should be remanded to the state court from which it
was removed, the district court must focus on the plaintiff's complaint at the timefitios for
removal was filed.In so ruling the district court must assume as true all factual allegations of the
complaint. . . .” Seel Valley Auth. v. Union Switch & Sgnal Div., 809 F.2d 1006, 1010 (3d Cir.
1987) (internal citation omitted).



annual salary for the fivgear period” following without cause terminatiorid.J No such
benefit would be available tograblich in the evenof for causdermination (1d.)

Cardone IndustrierminatedZgrablich on November 17, 2014. (Am. Compl. 1 34.)
Zgrablich alleges thaardone Industries fired him withoc&useand that the Company
thereforeowes him the benefits detailed in the Agreement’s “Termination By the Company
Without Cause” provision(ld. I 14.) Specifically, Zgrablich argudbatthe Agreement
establiskesCardone Industries’ contractual obligation to pay him $1,575W0ih is five times
the base annual salatyat Zgrablichcollected at the time of his terminatiofid.) Cardone
Industries has refused to pagrablichany such benefits(ld. 1 12.) Plaintiff asserts two
additional grounds for relief. In Count Il of his Amended Complaint, Zgrablich altbges
Defendant’s refusal to confer the benefits contemplated in the Employrgesgment
constitutes a violation of the Pennsylvania Wage Payment and Collection Law, 43 Pat&ons. S
8§ 2601.1¢t seq. (Id. 119 2227.) Plaintiff also seeks damages based on his alleged relence
promises made to him by Defendant related to his move to TexadsY{ 835.)

B. Procedural Background

On July 5, 2015Zgrablichfiled this lawsuit in the Court of Comon Plea®f Bucks
County. See Compl.Zgrablich v. Cardone Industries, Inc., No. 2015-0491 (Pa. Commw. Ct. Jul.
5, 2015). ZgrablicHs Complaintalleges three causes of actidireach of contract, violation of
the Pennsylvania Wage Payment and Collection Law, and promissory estapp@eh August
17, 2015Cardone Industriesemoved the case to this Court, asserting that this Court has federal
question jurisdiction under 28 U.S.C. 8§ 1331. (Notice of Removal.)fijadly, the ompany
conterdsthis Gourt has jurisdiction ovefgrablichis breach of contract claim since it is

exclusively governed by ERISA(Id. 16.) Cardone IndustriesNotice of Removahsks this



Court to exercissupplemental jurisdictiopursuant 28 U.S.C. § 13@&¥er anyclaims that are
not solely governed by ERISAIJ( 1 2Q) Zgrablichnow seeks remand of this action,
contending that this Court does not have jurisdiction ovetdhisuitfor two reasonsi(1) his
state lawclaimsare not preempted by ERISA, af®t) the parties have agreed to have their
contractual disputes resolvegclusivelyunder the laws of Pennsylvania. (Mot. to Rem$ua
6, ECF No. 6.)
. LEGAL STANDARD

Removal of an action fromstatecourtis proper in “any civil action . . . of which the
district courts of the United St have original jurisdiction.” 28 U.S.C. § 1441(A)case
removed from state court shall, however, be remanded “[i]f at any time befdrgifigament it
appears that the district court lacks subject mattesdiation.” 28 U.S.C. § 1447(c¥ee also
Tellado v. Roto-Die, Inc., No. 04-3382, 2005 WL 724094, at *1 (EPa. Mar.29, 2005).

Jurisdiction in a federal distticourt may be based upofil) a federal question under 28
U.S.C. § 13310r (2) diversityunder 28 U.S.C. § 1332 he federal questiojurisdiction
provision statesThe district courts shall have original jurisdiction of all civil actions arising
under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. &s#his c
the parties disagresboutwhetherthis action arises under ERISAafederal statuteTherefore
the question dere the Court is one of jurisdiction rather than a decision on the merits of the
case.lngemi v. Pelino & Lentz, P.C., 866 F. Supp. 156, 160 (D.N.J. 1994).

In resolving the parties’ dispute, weust assume that all of tifect-based allegations in
the Gmplaint are trueSteel Valley Auth., 809 F.2dat 1010(citing Green v. Amerada Hess
Corp., 707 F.2d 201, 2q5™ Cir. 1983. The defendant as the removing party bears the burden

of proving to a legal certainty that federal subject matter jurisdiction e)Xgaisuel-Bassett v.



Kia Motors Am,, Inc., 357 F.3d 392, 396 (3d Cir. 2008ecause the removal statutes are
strictly construed against removBbyer v. Shap-On Tools Corp., 913 F.2d 108, 111 (3d Cir.
1990), all doubts must be resolved in favor of remé&sanuel-Bassett, 357 F.3d at 403.
llI.  DISCUSSION

A. Complete Preemption of State Law ClaimsUnder ERISA

Plaintiff argues that this matter should be remanded to thet GdGCommon Pleas
because the @nplaint does not present a federal question that would support removal. (Mot. to
Remand {1 18-20.) Defendant contetidd§ 502(a) ofERISA requires that this Courhear the
issues raised ithe ZgrablichComplaint. (Notice of Removal  183pecifically, the ompany
argueghat8 502(a)completely preemptPlaintiff's claims. (Id. § 18.)

A federal court generally does not have jurisdiction over a case unless tpaese
guestion based on federal la®@aterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). The
exceptionto this iscases based on diversity jurisdictidad. (* Absent diversity of citizenship,
federatquestion jurisdiction is requirggl. A cause of action ordinarilgrises under federal law
only where the plaintiffs wellpleaded complaint raises issues of federal Ibly seealso Inre
U.S Healthcare,, 193 F.3d 151, 160 (3d Cir. 1999).follows that a civil action filed in state
court is removable to federal court if the claim is one “arising undeey” alia, the laws of the
United States28 U.S.C. 88 1331, 1441(apn its facePlaintiff's Complaint does ngpresent a
federal questionRather, the Complaint asseiitster alia, a state common law ctaifor breach
of contract. Defendantargueghat, as an action preempted by ERISA, Plaintiff's suit is
unaffected by the welpleaded omplaint rule and igoverned by federal law.

“Federal preemption is ordinarilya federal defense to [plaintiff’ s suit” Metro. Life

Ins. Co. v. Taylor, 481 U.S. 58, 63 (1987). defense that raises a federal questiarsigally



inadequate to invoke federal questjonisdictionbecause courts gemradly look only to the
complaintto search fofederal question jurisdictionSee Merrell Dow Pharm., Inc. v.
Thompson, 478 U.S. 804, 808 (19868Faterpillar, 482 U.S. at 392. “As a defense, [preemption]
does not appear dhe face of a welpleaded complaint, anthereforedoes not authorize
removal to federal court.Metro LifeIns. Co., 481 U.Sat63. Thisgeneral rule seems fatal to
Defendant’sattempt to remove this action on the basis BRISA preemptionestablishes
federal questiofurisdiction over Plaintiff'sstate law claimsHowever an exception to the well
pleaded complaint rule exists when “fhre-emptiveforce of a statute is sextraordinary/that it
‘converts an ordinary state commltaw compaint into one stating a federal claim for purposes
of the wellpleaded complaint rulé.’ Caterpillar, 482 U.S. at 392 (citiniletro. Life Ins. Co.,
481 U.Sat67). Section 502 dERISAhassuch preemptive forc&ee Pascack Valley Hosp.,
Inc. v. Local 464A UFCW Welfare Reimbursement Plan, 388 F.3d 393, 399-400 (3d Cir. 2004).
State law causes of actidhatare“within the scope of the civil enforcement provisions of §
502(a) are removable to federal courDavila, 542 U.S. at 209 (citation amaternalquotations
marksomitted).

Thereare two variants of ERISA preemption: complete preemption under 8§ 5@2¢a),
29 U.S.C. § 1132(a), and express preemption under § 5%K2p U.S.C. § 1144(a)The
Third Circuit has clarified the differenceSee Inre U.S Healthcare, 193 F.3d at 160-61.
Complete preemption is a jurisdictional conceptioperates to confer original federal subject
matter jurisdiction notwithstanding the absence of a federal cause of actios face of the
complaint.” Id. at 160. State law claims subject to complete preemption are “necessarily federal
in character” and, as such, are transformed into federal clagng&iting Metro. Life Ins. Co.,

481 U.S. at 63) Expresgpreemption on the other hargda “substantive conpégoverning the



applicable law.”1d. It concerns state laws that “reldt® employeebenefit plans.ld. “Unlike

the scope of § 502(a), which .creates a basis for removal to federal court, 8 514(a) merely
“governs the law that W apply to state law claims, regardless of whether the case is brought in
state or federal coutt.Lazorko v. Pa. Hosp., 237 F.3d 242, 248 (3d Cir. 2000)/e must

therefore determinehetherPlaintiff's state law claims are preempted by § 502(a).

ERISA governs the rights of participantsemployeebenefitplans. The issues raised in
Plaintiffs Complaint are precisely the kind tHaRISA permis to be resolved in a federal forum.
The Supreme Counf the United States iDavila noted that “Congress enacted ERISA to
‘protect. . .the interests of participants in employee bdméins . . .” and to ‘provi@] . . .
ready access to the Federal courtsDavila, 542 U.S. at 208 (citing 29 U.S.C. § 100)(B)To
this end, ERISA includes expansive pre-emption provisions which are intended to ertsure tha
employee benefplan regulation would bexclusively a federal concernld. (citation and
internal quotation marksmitted). qI]f an individual at some point in time could have brought
his claim undeERISA 8§ 502(a)(1)(B)and . . . there is no other independent legal duattyish
implicated by a defendant’s actigriben the individuas cause of action is completely pre
emptedoy ERISA . . ." Davila, 542 U.S. at 210see also Pascack Valley Hosp., 388 F.3d at
400.

Section 502(a)(1)(B) of ERISA, establishes a cause of action under ERI®A\ging,
in relevant part, that:

[a] civil action may be brought by a participant or beneficiary . . . to recover

benefits due to hinunder the terms of his plan, to enforce his rights under the

terms of the plan, or to clarify his rights to future benefits under the terms of the
plan.



29 U.S.C. §1132(a)(1)(B). In order to bring an action under § 502(a)(1)(B), the litigant must be
a participant or beneficiary of the plan and the action must beghtda enforce the participant’s
rights due under the plan.

1 Whether the Severance Agreement is an ERISA Plan

Whether the civil enforcement mechanisms of § 502(a)(1)(B) preempt Plaiclaims
will depend on whether temploymentAgreemenbetween Plaintiff and Defendant is a plan
governed by ERISA.

There are two types of employee benefit plans under ER($A'welfare benefit plars,
which providemedical benefits and any benefitdher than pensions on retirement or death;”
and (2)employeépension benefit” plans, which “providefgtirement income” or “results in a
deferral of income [until retirement].29 U.S.C. 8§ 1002(1(2); see also Koenig v. Automatic
Data Processing, 156 F. App’x 461, 466 (3d Cir. 2005hefendantirgues that theseverance
portion of the Agreemern$ an employee pensidoenefitplanas defined by § 1002(2)Nétice
of Removal 1 16).

“[A] comparison of the statutory definitions of a welfare plan and a pension plaaseve
that the only significant difference between these varieties of employee Qeplafif is the
nature of the benefit furnisheda pension plan provides retirement income or other deferred
income, while a welfare plan provides betsafipon the occurrence of various specified
contingencies.”Colarusso v. Transcapital Fiscal Sys., Inc., 227 F. Supp. 2d 243, 251 (D.N.J.
2002). Plaintiff argues that Defendanever established or maintained an ERISA plan of any
type.

ERISA does notlefine the term “plan.” Howevethe Third Circuit hasbservedhat

“[a]n employer can establish an ERISA plan rather easiBr.0ber v. Hubbard Bert Karle



Weber, Inc., 159 F.3d 780, 789 (3d Cir. 199@)tation omitted).In deciding whether the
EmploymentAgreement’s severance provisiagunstitute a ERISAplan,we mustdetermine
whether” from the surrounding circumstances a reasonable person could ascertaimtiedinte
benefits, a class of beneficiaries, the source of financing, and progédureceiving benefits.
Shaver v. Semens Corp., 670 F.3d 462, 475 (3d Cir. 2012) (quofdanovan v. C.H. Dillingham,
688 F.2d 1367, 1373 (11@ir. 1982)). The partieserehave provided a writteagreementhat
satisfiesall the requirements of an ERISA plan.

The “Severance” provisions included in the Agreement provide a comprehensive
description of the plan benefésailable to Plaintiff at terminationEmp’t Agm’'t 2-6.) The
provisionsset forthin a clear fashiothe precise benefits that are availalbp isentitled to
those benefits, the requiremetdseceive such benefjtand the limits on claims to the benefits
contemplatedby the Agreement(ld.) This information iclearlyascertainable by reading the
document.Any executivewho received a copy ofis Agreementould easily ascertain not only
the benefits offered undéreplan, but also the intended beneficiaries under the flae.
source of funding is clearly the employer, Cardone Intasstwhch has established the
Agreement to provide the enumerated benefits to the Plaintiff and his benedici@di) In
addition, the Ageement specifically lists th@mpany ashaving coexisting obligationsid()

The final requirement for establishitite existace of an ERISA plan is also mékhe

severance provisions describe when and how benefits are to be distributed td &tdiitif

2 In determining whether a plaintiff has artfully pled his suit so as to couctesafe
claim in terms of state laihe Court is permitted to look beyond the face of the complaint.
Pascack, 388 F.3d at 400 (citinBryzbowski v. U.S. Healthcare, Inc., 245 F.3d 266, 268, 274
(3d Cir.2001)); e also Davila, 542 U.S. at 211 (noting that to determine ihlea cause of
action falls within the scope of § 502(a)(1)(B), courts must examine the complaistiatilne
on which the state law claims are based, and the various plan documents).

9



beneficiaries.(Id.) A reasonald person could easily ascertalhinformation required to
establish a plan dectly from the Agreement.

Our analysis does not end here, however, becaaserance benefits do not implicate
ERISA unless they require the establishment and maintenance of a separateoarg ong
administrative scheme.Angst v. Mack Trucks, Inc., 969 F.2d 1530, 1538 (3d Cir. 199%e
also Menkes v. Prudential Ins. Co. of Am., 762 F.3d 285, 290-9Bd Cir.2014). The Supree
Courtdiscussedhis requirementn Fort Halifax Packing Co. v. Coyne, 482 U.S. 1 (1987)In
Fort Halifax, the Courtheldthat a state statute requiring doyers to make a oneme, lump
sum severance payment to terminaatployees did not implicate ERISAd. at 12. The Court
stated that “[t]he requirement of a otee, lumpsum payment triggered by a single event
requres no administrative scheme whatsoever to meet the emplopégation . . . . To do little
more than write a check hardly constitutes the operatiorbehafitplan.” Id. The critical
guestionis whether “the employer, to determine the employelggibility for and level of
benefits, must analyze each employgxdicular circurstances in light of the [policg]
criteria.” Menkes, 762 F.3d at 29(alteration in original)citation omitted) see also Coggins v.
Keystone Foods, LLC, No. 15-480, 2015 WL 3400938, at *6 (E.D. Pa. May 27, 20W5jidleton
v. Phila. Elec. Co., 850 F. Supp. 348, 352 (E.Pa.1994).

The Third Circuithas had severabpportunities to applFort Halifax. Theanalyse®f
the Third Circuithave focuse on the amount of employer discretion involved in determining an
employee’s right to benefitsSee, e.g., Angst, 969 F.2d at 1530Panev. RCA, Corp., 868 F.2d
631 (3rd Cir. 1989) A planis said torequire the establishment and maintenance of a separate
andongoing administrative schermoaly if the plan administrator must determine an employee’s

right to collect benefits based on subjective criteRar example, ifPane, the Third Circit

10



affirmed the district court’suling that a severance plan set upet@in a select group of
company executives was an ERISA pl&68 F.2dat 635. Thetrial court relied on the fact that,
under the severance plan, the employee was entitled to benefits only if he or séreniveded
for reasons other than for causéherefore “the circumstances of each employgé&rmination
[had to] be analyzed in light of [certain] criteria, and an ongoing administiatstem
constituting an ERISA plan exist[ed]Pane v. RCA Corp., 667 F. Supp. 168, 171 (D.N.J.
1987), aff'd, 868 F.2d 631 (3d Cir. 1989).

Here, asn Pane, Plaintiff s eligibility to collectthe severance benefds set forthn the
Agreement turns on whether Wwasterminated with or without cause—a standard requiring the
exercise of judgment on a casgcasebasis. (Emp't Agm’t 4.) Standing alonehis fact is
strong proof that the plan at issue “involve[s] a separate determination ohdaatiual’s
eligibility for benefits” and is thereforgoverned by ERISASee Pane, 667 F. Supp. at 170n
addition to providing benefits that vary based on the reason for tgraninthe Agreement has
language demonstrating the ongoing need for administration of thefpaexampleCardone
Industriesis not obligated to provide Plaintiff with medical coveragé&h& Executive obtains
comparable substitute@eerage from another employetEmp’t Agm’'t 2-4.) In additionall
severance and medical benefitevided by the Agreemetgrminate “[ijn theeventthe
Executive breaches any of the restrictions or provisions in the Agreememt€ompete; Non-
Solicitation clausé. (Emp’'t Agm’t 10.) Because l@ibility to benefits under the plan turns on
the subjective circumstances of Plaintiff's termina@marequires an “administrative apparatus
that would analyze each employees’ situation in light of particular critéugst, 969 F.2d at

1539, the lawequiresa findingthat the Agreement created an ERISA benefits plan.

11



Plaintiff argues thaPane is not controlling herePlaintiff citesFort Halifax andAngst
and several other out-afrcuit authoritiesn arguingthat the Agreement doestreate an
ERISA plan He argueshat the severance arrangement at issuegrexedes only a single
payment of ammount that can be determinegla “simple ongime calculation.” (Br. in Supp.
of Mot. to Remand | 5-6, ECF No. élhis is simply not the caselhe provisios at issue
provide for the continuation dflaintiff's salary and health care coverage fdeast five years
following a nocause terminatioand subject to other criterion mentioned above. In addition,
Plaintiff cites Fifth and Ninth Circuit caseasseling thata “for cause”termination provisiomns
not sufficient to turn a severance agreement into an ERISA diarf] §.) As previously
discussed, the Agreement is unlike the statute at isst@rtitdalifax and the plan discussed in
Angst becauseticontemplates much more thanr@form onetime, lumpsum severance
payment. Instead, the provisianghe Agreement clearlgemonstratéhe need for an
administrative apparatus as required by the Third CircGee upra §111.A.1.)

In addition Plaintiff argueghat “an individual one-person employment agreement does
not constitute a ‘plan’ under ERISA.” (Br. in Supp. of Mot. to Remand Y\&)eject this
argument The Agreement itself recognizes that other senior company executivesimédde
agreemerst. See Emp’'t Agm't 2 (“[T]he Executive shall be entitled to participate lhad the
Company’s employee benefit plans on the same basis as those benefits geaeaally made
available to other senior executives of the Company).) . Plaintiff's suggestiorthat an
employment agreement does not constitute an ERISA ptantyifa single employee is a signee
of the agreemens simply wrong See e.g., Pane, 868 F.2d at 633 (recognizing that individual
employment and severance agreements between the defendant and company executives may

constituteERISA plars).

12



TheAgreemat hereis a plan governed by ERISA. aWill determine whether
Plaintiff's specific cause of action arevithin the scope of claims that may beought under §
502(a)(1)(B).

2. The Davila Analysis

The Supreme Court’s analysisDravila may initially be divided into two inquires. First,
the Court mustletermine whethdhe Plaintiff is gparticipant or beneficiary of an ERISA
employee benefplan Second, the court must determine whether Plasgi#ks to recover
benefits due to him under the terms of his pl&se Pascack Valley Hosp., 388 F.3d at 400As
discussed aboy®efendant herestablished an ERISA plarsee supra 8 Ill.A.1. Moreover,
Plaintiff is a party thatcan bring a claim pursuant td82(a)(1)(B) A “participant” is “any
employee or former employee of an employerwho is or may become eligible to receive a
benefit of any type from an employee benpfan which covers employees of swhployer. . .

" N.J. Brain & Spine Ctr. v. Aetna, Inc., 801 F.3d 369, 372 (3d Cir. 2015) (citing 29 U.S.C. 8
1002(7)). he Agreement gdlicitly lists Plaintiff as an eecutive who is entitled to recover
under the plan.Emp’t Agm’t 1.) Plaintiff is a “participant’of an ERISA plan.

In addition,Plaintiff is seekingenefits due to him under the plan. analyzingthis
requirementcourts have distinguished “between claims involving the ‘right to payment’ and
claims nvolving the ‘amount of payment’-that is, on the one hand, claims that implicate
coverage and bengfiestablished by the terms of the ERISA benefit plan, and, on the other hand,
claims regarding the computation of contract payments or the correctieremfuguch
payments.”Montefiore Med. Ctr. v. Teamsters Local 272, 642 F.3d 321, 332d Cir.2011);see
also Pascack Valley Hosp., 388 F.3d at 403-04 (finding no ERISA preemption of claims where

the dispute was over the amount of payment rather than the right to pay@elytihe former

13



may “constitute claims for benefits that can be brought pursuant to § 502(a)(1)(B) . . .”
Montefiore, 642 F.3d at 331see also Pascack Valley Hosp., 388 F.3d at 403-04;0ne Sar
OB/GYN Assocs v. Aetha Health Inc., 579 F.3d 525, 531 n.6 (5th Cir. 2009ere,Counts | and

Il of Plaintiff's Complaintare“right to payment clairfs].” Indeed, Plaintiff brought this
litigation to challenge Cardone Industtidstermination that he has no right to payment under
the plan.

Moreover, removal is proper only if Defendant’s actions have not implicated an
indepemlent legalduty. Pascack Valley Hosp., 388 F.3d at 400Theinquiry here asks whether
Defendant’s refusal to provide severance benefits to Plaintiff giveoraduty that is separate
and apart from Defendant’s obligations under the pRiaintiff has not attempted to identify
another independent legal duty, amel are aware of norfeased upon the allegations in
Plaintiff's Complaint.

Count | allegeshatDefendant’s refusal to provide severance benefits to Plaintiff
constitutes a breach of the Elmyment Agreement. (Am. Compl. 11 1-21Gount Il alleges
that Defendant retains such compensation in violation of the Pennsylvaga Rdyment and
Collection Law. [d. 11 22-27.) Botlof these claimare completely preempted sinbey are
completey “within the scope of” ERISA § 502(a)(1)(B)As a resultthis Courthas federal
question jurisdiction under 28 U.S.C. § 138adremoval wagproper. Accordingly, Plaintiff's
Motion to Remand will belenied®

B. Contractual Waiver of ERISA Preemption

Zgrablichalso argueghat removal is unavailableere becauste parties agreew the

exclusiveapplication of Pennsylvania lawhe Employment Agreement states, in relevant part

3 Defendant has not suggested and we do not hold that Plaintiff's promissory estoppel
claim (Count Ill) requires interpretation of the federally regulated plan.

14



This Agreement and all rights, remedies and obligations hereunder . . beshall
governed by the laws of the Commonwealth of Pennsylvahiathe full extent
lawful, each of the Company and the Executive hereby consents irrevocably to
personal jurisdictin, service and venue in connection with any claim or
controversy arising out of this Agreement in the courts of the Commonwealth of
Pennsivania located in Philadelphi€ounty, Pennsylvania and in the federal
courts in [the] District of Pennsylvania.

(Empt Agm’t 11.) Plaintiff contends that this choiad-law provision constitutes a waiver o
ERISA preemption and requirésat this casberesolved under Pennsylva&yv rather than
under federal law (Mot. to Remand { 22.)

Initially, we notethatthe Agreement’sGoverning law; Jurisdictionprovision does not
proscribe federal court jurisdictionErfip’t Agm’t 11.) The parties agreed to jurisdiction in both
state and federal cosrt(ld.) The Agreemenalso provides choiceof-law provision, which
provides that Pennsylvania’s substantive law will govern disputes arising twt Afteement.
(Id.) Since § 502(a) “converts an ordinary state commorctkawplaint into one stating a
federal claim. . . ,” we address Plaintiff’'s contractual wailvargument.Pascack Valley Hosp.,

388 F.3d at 399 (citinBavila, 542 U.S. at 209).

The Third Circuit has neveecognizedhe right of a partyo contractuallychoose state
law as thdaw governing an ERISA planPlaintiff has cited ndhird Circuit authority in support
of this proposition, and we are aware of none. It is beyond dispute that ERISA presents
complete preemption pursuant to the broad and expansive sweep of § 502(a)(1)(B), and that
“causes of action within the scope of the civil enfameat provisions of 8 502(a) [are]
removable to federal courtDavila, 542 U.S. at 209 (alteration in original) (citiNtgtro. Life
Ins. Co., 481 U.S. at 66 The instant case was propergmovedbased upon complete
preemption.Plaintiff's contention tht preemption under § 502(a)(1)(B) is subject to contractual

waiver despite the provision®sxtraordinary preemptive power’is novel and unconvincing.
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See Metro. Lifelns. Co., 481 U.S. at 65-66. Moreover, the cases cited by Plaintiff in support of
his claim areeasily distinguished

Precedent in thisircuit could not be clearer. Our Court of Appeals has sdfsjtate
law causes of action that asgthin the scope of . . . § 502(aje completely premptedand
therefae removable to federal couttPascack, 388 F.3d at 400, and thadtite laws that
supplement ERISA’sivil enforcement scheme conflict with Congress' intembhéde the
ERISA remedy exclusivaBarber v. Unum Life Ins. Co. of Am., 383 F.3d 134, 140 (3d Cir. 2004)
(internal citation and quotation marks omitted)

Moreover, &deral appellate courts that have considereether parties may contract
around ERISA preemption have uniformly held they may Seg, e.g., Tompkinsv. United
Healthcare of New England, Inc., 203 F.3d 90, 97 (1st Cir. 2000) (“Although in some
circumstances contractual waiver of statutory rights is permissible . indvwed case holding
that parties may contractually waive the right to assert ERISA preemptierutiential Ins. Co.
of Am. v. Doe, 140 F.3d 785, 791 (8th Cir. 1998)P]arties may not contract to choose state law
as the governing law of an ERISfoverned benefit plan),”Morton v. Smith, 91 F.3d 867, 871
(7th Cir.1996) (noting thathoiceof-law provision does notriit trustees of an ERISA plan to
the confines of state law)/Ne reject Plaintiff's contractual waiver argument

C. Supplemental Jurisdiction

Under 28 U.S.C. § 1367(a), district courts “shall have supplemental jurisdiction over all
other claims that are so related to claims in the action within such original jurisdicichey
form part of the same case or controversy.”

In order to exercise supplemental jurisdictawer a state law claim, a federal court must

first have before it a claim sufficient to confer subject matter jurisdictiea United Mine
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Workers of Am. v. Gibbs, 383 U.S. 715, 725 (1966)urthermore, the federal claim and state
claim must stem from the same fomon nucleus of operative fact;” in other words, they must
be such tht the plaintiff “would ordinarily be expected to try them all in one judicial
proceeding.”ld.

As discussedbove two of the claims for reimbursement broughtRigintiff are
completely preempted by ERIS#d thereforgive rise to federal subject matter jurisdiction.
See Pryzbowski, 245 F.3d at 27é10ting where district@urt has jurisdiction over one claim by
virtue of preemption under 8 502(a), it lhscretionto decide whether to exercise supplemental
jurisdiction over claims arising from tharse factual predicate or remand to state court).
Thereforethe questioms whetheithe otherstate lawclaim arises from the same common
nucleus of operative factGibbs, 383 U.Sat725. Here, the parties do not dispute that all of the
claims asserted Hlaintiff involve the Cardone Industriesefusal to pay severance benefits to
Zgrablichin connection with hisenure as a company executiviéherefore, this Court has
supplemental jurisdictian

D. Plaintiff’'s Costs and Attorney’s Fees

Finaly, we will deny Plaintiff's request for attorney’s feasd costs. Under 28 U.S.C. §
1447(c),district courts havauthority to award plaintiff attorney'fees and costs incurred as a
result ofremoval 28 U.S.C. § 1447(c) (“An order remanding the case may require payment of
just costs and any actual expenses, including attorney fees, incurrezsak afrthe removal.”).
“Awarding attorney’dees and costs is usually limited to situations winereemovabilityis
obvious or where a defendant did not act in good fai@ampbell v. Oxford Elecs,, Inc., No.

07-541, 2007 WL 2011484, at *11 (E.D. Pa. July 5, 20&fendant has successjuargued in
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support of removal and in opposition to remand. Accordingly, there will be no award of fees and
costs.
IV.  CONCLUSION

For the foregoing reasons, Plaintiff's Motion to Remand will be denied.

An appropriate Order follows.

BY THE COURT:
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R. BARCLAY SURRICK, J.
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