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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

J.C.,individually, and all others
similarly situated

Plaintiff,
: CIVIL ACTION
V. : NO. 154745
NICHOLAS FORD et al,
Defendants.
JASON COLLURA
Plaintiff,
: CIVIL ACTION
V. : NO. 134066
NICHOLAS JAMES FORD et al,
Defendants.
Jones, 11 J. September 18, 2017
MEMORANDUM

The abovezaptioned caseserereassignedo this Courfrom the dockets of two
different judgesaftera convoluted and antagonistic history that has resulted in unnecessary cost
anddelay Regrettably, these casesist be randomly reassigned again because lilangfied
a basisupon which my “impartiality might reasonably be questioned” in this mattel because
knowledge of that situation risksreat[ing]personal biasr prejudice concerning a party.” 28
U.S.C. 88 455(a)b)(1). Neverthelesdor the sake of judicial economy and fairness to all
parties this Courtissues this opinion, and correspondiogse management ordbeforerecusal
to keep this mattesn tracktowards a speedy resolution

This Memorandum and Order resolves lHtanorable Gene E.K. Prattetéay 17, 2017

Order to show cause as to why these t&latedcases should not be consolidated (No. 13-4066,
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ECF No. 148; Case No. 15-4745; ECF No. 34), Plaintiff's subsequent motion toGaserNo.
15-4745; ECF No. 42), and Defendants’ pendamggion to dismiss certain outstanding claims
(No. 15¢v-4745, ECF No. 3).

STANDARD OF REVIEW

As an initial matter, civil actions may be docketed as related under Local Rile/dén
one case “involves the same issue of fact” or “grows out of the same transastamotiaer
pending case. Local Rule 40.1(b)(3)(Age also Montgomery v. Schering-Plough Caxw.
07-194, 2007 U.S. Dist. LEXIS 12709, at *9 (E.D. Pa. Feb. 22, 2007) (finding that three cases
were related because they grew out of the same allegedly fraudulent scheme wlefitiieoe
[were] some differences between the three actjorighhder Local Rule 40.1, a court maya
sponteorder cases to be docketedalated See, e.g., Wald v. 1 Fin. Marketplace Sec.,,LLC
No. 09-1117, 2009 U.S. Dist. LEXIS 105905, at *2 nn.2-3 (E.D. Pa. Nov. 6, 2009).

Federal Rule 42(a)(2) also allofes consolidation of related cases where the “actions
before the court involve a common question of law or fact.” Fed. R. Civ. P. 4262¢2)g,
Cottman Transmission Sys., Inc. v. Metro Distrib.,,IA86 F. Supp. 838, 845 (E.D. Pa. 1992)
(granting motion to consolidagetions filed as “related casgsvacated on other grounds sub
nom. Cottman Transmission Sys., Inc. v. MartB®F.3d 291 (3d Cir. 1994). Consolidation is
often appropriate in cases involving the same plaintiff, the same defendants, anditalident
similar claims arising out of the same incident or a common set of faets.e.g., In re Radian
Sec. Litig, 612 F. Supp. 2d 594, 597 n.1 (E.D. Pa. 2009) (noting consolidation of two separate
cases against the same defants);Seidman v. Am. Mobile Sys., Int57 F.R.D. 354, 359 (E.D.
Pa. 1994) (explaining that the court had consolidatedelated casefiled by the same

plaintiff against different defendant&p keep all defendants on the same litigation track”);



Kenworthy v. Hargrove826 F. Supp. 138, 139 n.1 (E.D. Pa. 1993) (noting the consolidation of
two section 1983 cases arising out of the same incidafityl, 855 F. Supp. 101 (E.D. Pa.
1994);Glaziers & Glassworkers Union Local 252 Annuity Fund v. Newbridge Se¢.82%&F.
Supp. 1185, 1186 (E.D. Pa. 199@),reconsideration in par823 F. Supp. 1188 (E.D. Pa. 1993)
(noting that court had consolidated several cases involving different clagimg aut of the
same set of faciato one lead caje

The decision to consolidate is ultimately left up to the district court’s sdisedetion.
Burton v. Ozburn Hessey Logist&l5 F. App’x 84, 87 (3d Cir. 2015) (affirming the district
court’s decision to consolidate two cases where the first action cedgalaintiff’'s “application
for worker’'s compensation” and the other action involved{gemination from employmeiit

RELEVANT BACKGROUND

TheFirst Action

Plaintiff Jason Collurgproceedingro se commenced the first action (No. 13-4066) on
July 11, 2013, against eight defendants for various allegedly wrongfidrasitey out of his time
on probation in connection withstate criminal convictiaonNo. 13ev-4066, ECF No. 1The
clearest articulation d?laintiff’'s claimsin that casés summarizedh thesecondparagraph of
the @mplaint(the “First Complaint”)

This is a civil action authorized by 42 U.S.C 8§ 1983, First
Amendment, Fourth Amendment, Fifth Amendment, Fourteenth
Amendment direct, Fourteenth Amendment under 1983, all of the
FederalConstitution, PA False Imprisonment, Article | § 7, Article

| 8 1, Article | Section 8, of the Pennsylvania Constitution, all
equal protection clauses of federal and state law, all due process
clauses of federal and state law, PA Malicious Prosecutio®And
Intentional Infliction of Emotional Distress to redress deprivations,
under color of state law, of rights secured by the Constitutions of
the United States and of Pennsylvania.

Id. T 2.



After extensive motion practice, initiated primarily by Plaintitidge Pratter ruled that
only the following claims remair'8 1983 claims against Nicholas James Ford, Mary Politano,
Steffen Boyd, Steven Austin, Charles Hoyt, and Robert [Malvestuto] . . . forclNegation of
[Plaintiff's] due process, First Amendment, and Fourth Amendment rights, as well as several
incidental state law clainis. No. 13-4066, ECF No. 6atp. 1;see also idat pp. 25-44.
Defendants filed an Answer, and the paréitempted to engage in discovery with unclear
results The lasscheduling order indicates that the time for discovery closed on August 28,
2015, and summary judgement motions were due September 11, 2015. ECF No. 125. No
summary judgment motions have been filed since thdter Additional motion practicéhe
matte was reassigned to this Court on July 11, 2017. ECF No. 155.

. The Second Action

Meanwhile, Plaintiff, using his initials J.@&cpmmenced theecond action (No. 15-4745)
on August 19, 2015, complaining about similar wrongful conduct by “the majority eriadfs”
he had originally sued in “mid-July 2013” (the “Second Complaint”). No. 15-4745; ECF No. 1
15 The clearest articulation of the claiadkegedin thatsecond action is found in the first
paragraph of the Second Complaint:

This is a civil actionauthorized by 42 U.S.C § 1983, First
Amendment, Fourth Amendment, Sixth Amendment, Fourteenth
Amendment direct, Fourteenth Amendment under 1983, all of the
Federal Constitution, Article | Section 8, of the Pennsylvania
Constitution, all due process clausisfederal and state law, to
redress deprivations, under color of state law, of rights secured by

the Constitutions of the United States and of Pennsylvania.

Id. at 7 1.

! Defendant Robert J. Malvestuto has been improperly sued in thisrdesethe misspelledame “Malvesuto.”
This Court will refer to Mr. Malvestuto by his correctly spelled name.



After another round of extensive motion practice and an appeal to the Third Glireuit,
Honorable Gerald A. McHugh dismissed all claims against all defendants &lckplas J.
Ford. ECF No. 23. Juddé¥cHugh explaned that le was withholding judgment athe claims
against Ford because “[s]ubstantial overlap exists between these claims and Gulkea v.
Ford,” i.e.,the first action No. 13-4066).Id. at 4 In particular, Judge McHugh identified the
similarities between thelaims against Fords follows:

In 2013, Plaintiff filed suit against Defendants Ford . . . for various
alleged constitutional violations. Plaintiff alleged that because he
“[stuck] up for himself,” Ford forced him to take a urine test,
submitted him to a psychological exam, and threatened to have his
probaton revoked.SeeCiv. No. 134066, ECF No. 1 at 124. He
further argues that other probation employees violated his rights by
speaking rudely and loudly to hind, at 21 . . ..
In this actionPlaintiff again alleges that Ford asked him to submit
to urine tests out of retaliation, and that other probation employees
violated his rights by treating him rudely or by supervising officers
who did so. Although not all of Plaintiff's instant claims wer
raised in the prior action (he also alleges here that Ford falsified a
probation report, knocked on Plaintiff's door loudly for a long
time, and intentionally published Plaintiffs medical records in
order to cause him humiliation), a majority of the claims are
related to or repetitive of those raiseddallura v. Ford
Id. at 45. As a result of this analysidudge McHugh reserved judgment on the motion to
dismissas tothe claims against Ford (No. 15-4745, ECF No 3),deuided insteatb transfer
the matteto JudgePratter forfinal disposition (No. 15-4745, ECF No. 23).

Shortly thereafter, Judge Pratter issued her May 17, 2017 Order to show causg for wh
these twacases should not be consolidatéth. 154745, ECF No. 34Plaintiff submitted more
filings, including a motion to sever and a response opposing consolidB@sfendants also
responded, favarg consolidation and opposirsgverance Before Judge Pratter reached these

issuesthe second action wasassignedo this Court on September 1, 2017. ECF No. 50.



Now pending before this Couig resolution of the consolidation show cause order and

Plaintiff’'s motion to severas well as the motion to dismiss the outstanding claims against Ford
DISCUSSION

Consolidation is the most appropriate next step to ensure efficient and faigenaent
of these caseshe plaintiff is the same, the remaining defendants overlap and the surviving
claims are identical or substantially similar and arise out of the same set pi. éacBaintiff’'s
time on probation. As Defendants point out, “the only claims remaining pertain to individual
capacity claims as to Probation staff and the manner in which Plaintifésllegwas supervised
while on probation.” Defs.’ Resp. 3, ECF No. 36. Indeed, as Judge McHugh explained, with the
exception of the additional facts alleged against Ford in the Second Contpirgmaining
claims against Foroh the second action (No. ¥/45) are either related, or duplicative ofthe
claims pending against Ford and the other defendants in the first &bial3¢4066).

Plaintiff's arguments against consolidation, or in favor of severance, arailima
First, he attempts incoherently to deny being the same person who brouglst thetibn, even
though his initials are the same, many of the allegations involving his time oni@inodet
identical, and he implicitly admitted filing the Second Complaint against the “the majbrity o
offenders” he had originally sued in “mid-JulylZ)” i.e., the exact time frame the first action
was commencedSecond, contrary to Plaintiff's assertion, a district court may saigesponte
the issues of relatedness and consolidation for the sake of judicial effieleti@irness to the
parties. See, e.g., WaJ@009 U.S. Dist. LEXIS 105905, at *2 nn.2s&e alsd-ed. R. Civ. P.
42(a)(2) (granting court’s authority to consolidate related cases ae‘@yy other orders to
avoid unnecessary cost or delay.”). Third, Plaintiff has not substantiated his conclusor

arguments that these casee not sufficientlydentical,duplicative,or related to warrant



consolidation, or that consolidation would somehow violate his right to a fair juryltaatly,
Plaintiff's statedpreference for having thesnatterdiandled by a judge other than Judge Pratter
is no longer germangince both cases have now beemoved from her docket.

Thus, the most sensible option is to consolidate these actions into one lead case, require
Plaintiff to submit a consolidatetmended complaint solely with respect to the surviving claims
against the remaining defendants, and direct the remaining defendants to refdprtyiate
responsive pleadings or dispositive motioB&eFilbert v. Westmoreland Cty. Prispé74 F.

App’x 242, 244 (3d Cir. 2017) (approving district court’s decision requnogseplaintiff to

file a consolidated amended complaint after consolidating his section 1983 acGwve) this
Court’s decision to order the filing of a consolidated amended complaint, Defendawuliisgoe
motion to dismiss the outstanding claims against Ford is denied without prejudice as moot.

Lastly, upon closereview of the parties and factual allegatioh®alized that | know
two of the defendants in thecass, Chales Hoyt and Robert Malvestuto, both of whom worked
closely with me, and under my supervisitor,several yearduring my tenure as supervising
judge of the Adult Probation and Parole Division of the Court of Common Pleas, Ficsaldud
District. Becauseé find that these professional relationships could formbdsesupon which my
“impartiality might reasonably be questionad’a case involvingllegations aboutese two
defendantsperformance as members of the probation and parole deparamdhécause
knowledge of this situation risks “creat[ing] personal bias or prejudice congexmarty,”l
conclude that recusal pgudent under 28 U.S.C. 88 4556md (b)(1) SeeUnited States v.

Bergrin, No. 09¢r-369, 2013 WL 4501469, at *2 (D.N.J. Aug. 22, 20¢'3) determination
regarding recusal is within the sound detmn of the trial court judge.”) (citingnited States v.

Wilensky,757 F.2d 594, 59800 (3d Cir.1989)



This recusal does not automatically vitiate this Cowtigority to issue‘housekeeping”
orders befor@ successor judge is assigné&doody v. Simmon$g58 F.2d 137, 138 (3d Cir.
1988). The accompanying case management dirdes properly providemuch needed
“housekeeping” to an alreadpmplicated and intractable casghout affecing the parties’
substantial rightsSeeln re Sch. Asbestos Litid@77 F.2d 764, 787 (3d Cir. 1992) (declining to
vacate recused judge’s orders because they did not “cause any serious injtiséqeatties,”
and without thenan already fragile” and complex litigatiorwould be further disrupted).

CONCLUSION

Consolidation is the proper treatment for these caiséss time Plaintiff's motion to
sever is therefordenied. Given this Court’s decision to oréaintiff to file a consolidated
amended complaint, Defendanpending motion to dismiss the outstanding claims against Ford
is denied without prejudice as moot. And, becdhsse casasvolve claims against two
defendants with whom | worked closely in connection with their professional resfitiasibt

issue here, my recusalappropriate. A corresponding order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il
C. Darnell Jones, Il J.




