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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ABDALLAH HAWA and : CIVIL ACTION
TERESA POWELL, :
Plaintiffs, : No. 15-4828
V.

COATESVILLE AREA SCHOOL DISTRICT,
etal.,

Defendants.

MEMORANDUM AND ORDER

MARILYN HEFFL EY, U.S.M.J. March 3, 2016

Before this Court is the Motion to Dismi@3oc. No. 28) ofDefendang Richard Como
(“Como”) and Angelo Romaniello (“Romaniello{gollectively, “Defendants”) Defendants
move to dismis€ounts | throughll of the Amended Complaifited by Plaintifis Abdallah
Hawa (“Hawa”)andPlaintiff Teresa Powel‘Powell”) (collectively, “Plaintiffs”).! For the
reasons that follow, Defendants’ Motion tasBrisswill be granted.

l. BACKGROUND

In this action, Plaintiffs assert claims alleging violations of 42 U.§8C1981, 1983,
Title VII, 42 U.S.C. 8§ 2000(e), the Americans with Disabilities Act (“ADA”), 42 IC.S§ 1201
etseq, the Penndyania Human Relations Ac#t3 Pa. Cons. Stat. § 9Bfiseq, the

Rehabilitation Act, 29 U.S.C. § 794, the Family Medical Leave Act (“FMLA"), 29 U.S.C.

! In their opposition to the Motion to Dismiss (Doc. No. Bdajntiffs have withdrawn Count

Il of the Amended Complaint. Opp. at 1 n.1. Accordingly, Countdlsmissedvith prejudice.
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8 2601letsq]., and the Pennsylvania Whistleblower Law, 43 Pa. Cons. Stat. ®ig&ti

In support of these claimslamtiffs’ Amended Complaint sets forth the following
allegations Hawa is employed as the Ditec of Technology for CASD. He is of Lebanese-
American descentAmended Complaint (Doc. No. 1§Y17-18 (“Am. Compl.”). Powell is
employed as the Director of Middle School Education for CASD. She is of AfAozarican
descent.ld. §119-20. In or about late spring of 2013, Hawa issued a new cellular telephone to
CASD'’s Athletic Director, James Donato (“Donatolyl. § 22. As a result, Donato returned his
previousy issuedtelephone to Hawald. § 23. On or about August 15, 2013, Hawa retrieved
Donato’s formetelgphone from storage and began clearing it for issuance to another employee.
Id. 1 24. In so doing, he discovered numerous réeistnessagesxchanged between Richard
Como (“Coma”), CASD’s former Superintendent, and Donatgderring to certailCASD
employees in racially derogatory ternid. § 25. In addition, he discovertzkt messages
containing suspicious references to the use of taxpayer money for improper purgo$exs.
Hawa brought théext messages to the attention of Powkll. | 28. Powell suggested that they
bring the matter to the attention of Dr. Tonya Thames T4Yl@aylor”), aCASD School Board
member and President of the local chapter of the National Association for thecAthent of
Colored Peopleld. After reviewing theéext messages, Taylor recommended that Hawa and
Powell bring the messages to the attention of CASD’s School Solicitor, Jalses,EHsquire
(“Ellison™). Id. 1 29.

Ellison met with HawaPowelland Taylor on August 17, 2013the Scott Middle
School to review and discuss ttext messagesld. { 31. Ellison statedhat he would
immediately apprise the President and Vice Presioletite CASD School Board of thext

messages. &h Ellison and Taylor expressed concern regardingetttanessages being made



public. Id. They stated, however, that they would schedule a meeting with the School Board’s
Finance @mmittee to discuss the mattdd. I 33. While exiting the building after the meeting
concluded, Ellison noticed e surveillance cameras in the Scott Middté@l parking lot and
inquired whether they were functiondd. Upon being informed by Havthat the cameras were
operational, Ellison directed Hawa to erase the camera footage of them in thg pztrko that

no one would know that they had méd.  34. Hawa did not comply with that directive.

Ellison informed the Financedihmittee of the textnessageand the membersf the
Committeedirected him to investigate furtheld. { 36. Subsequently, upon being confronted
with thetextmessagesComo admitted to sending therdl. § 37. Taylor informed Haw and
Powell that the Financedinmittee had decidead allow Como to remain in his position as
Superintendent until the end of the school year, at whichiteneuld retire. Taylor told Hawa
and Powell that this resolution would allow 8ASD School Board to remedy the problem
without making theext messagepublic. Id. § 38. Following that event, Como began to
“pestet Hawa on a daily basiasking how thé&inance @mmitteehad become aware of thext
messages and demanding that Hawa provide him with Donato’s présfieaisone that
contained théext messagesld. 1 41.

On or about August 22, 2013, Powell asReylor whether the entirSchool Board had
been informed of the Como and Dontgat messagesnd she replied that only the Finance
Committee had been made aware of thédh.f 42. Fearing that the Schd@ward was
attempting to coveup thetext messages, Powell wrote an anonymous letter tauth8c¢hool
Board, bringing théextmessages to its attentiold. On August 23, 2013 aylor telephoed
Powell and informed her that the School Board had received the anonymous lettet ahe tha

believedHawa had authored it because it contained “moosegrammatical and typographical



errors.” Id. 1 43. Taylor referred to Hawa as a “turncoat” and stated that he had “messed up” by
informing the entire School Boaad thetext messagesld. § 44. Upon learning of this
conversation from Powell, Hawanailed the full text message transcript to the Chester County
District Attorney’s Office (the “District Attorneg Office ”). Id. { 45. On the same day, the full
School Board held an emergency meeting regardinteittenessagesld. § 46. At the meetng,
Ellison informed the School Board trhtae District Attorney’s Officdhad demandethat
Donato’s cellular telghone be turned over to it so that it could investigate the potential misuse of
public funds referenced in the text messagéb. The School Board assigned Ellison to conduct
an investigationnto the text messages and to provide recommendations at its next executive
session Id. 7 47.

On or about August 26, 2013, Taylor informed Powell that the School Board planned to
discuss a exit plan for Como in order to protectetffrom liability. Id. ¥ 52. Under that exit
plan, Como would resign rather than be terminatdd.On or about August 27, 2013, Como
called a directors meeting and informed those pitetbat he was conterfgting retirement.ld.
1 55. Upon receiving the results of Ellison’s investigation, the School Board indtEilicden
to inform Como and Donato that they were being suspended without pay pending termination,
unless they elected to resighl. { 57. Both meagreedo resign.ld. § 58. Subsequently, the
School Board issued a press release on its website announcing that Como had destided to r
The announcement neith@entiored Donato’s resignation nahe text messagesd. 1 62.

Due to the abrupt nature of Como’s retirement and Donato’s resignation, memiers of

media made requests under Pennsylvania’s Right to Knowfdrawformation relating to their

2 When Donato’s telephone was pred to the District Attorney’s fiice, however, all of the

incriminating text messagesuth been erasedd. § 51



cellulartelephone recordsld. § 68. Ellison had attorneys at his law firm research whether the
School Board could withhold the text messages from disclo$drd.69. In response to press
inquiries, the School Board stated that Como and Donatoutemitted letters of resignatiobut
refused to comment further because the matter was the subject of an ongoing tnve$tygtne
District Attorney’s Office and involved personnel issu&k. { 70. Hawa and Powell, believing
thatthe School Board was involved in a cover-up, met with a reporter and provided the reporter
with the entire text message transcrijat. I 71.

On or about September 24, 2013, Hawa and Powell attended a public School Board
meetingand revaled themselves as the individuals who discovaretireportedhe racist text
messagesld. 1 75. Powell read a statement that accused Ellison and various School Board
members of attempting to covap the text messagefd. 1 B-77. Following that meeting,
Ellison focused his internal investigation almost exclusively owddand Powell “in an attempt
to terminate and/or discipline and/or force them out of their positions of employnién§.’80.
Toward that end, Ellison directed Acting Superintend@otnaniellg and Director of Human
Resources, Erika Zeigl€tZeigler”), to document their interactions with Hawa and Powell and
to specifically note when and if they deviated from school policies or proceddrés81. In
addition, Ellisondirected attorays in his law firm to conduct research regarding the School
Board’s ability to discipline or terminate Poweld. {1 8390.

On or about September 27, 2013, Ellison engaged Reclamerg€Reclamere”), a
computer forensics company, and directed it to image the hard dndeservers in Hawa's IT
Department.ld. 11 9294. In order to access the servers, Ellison instructed Romaniello to call
the IT Network Manager and obtain the list of passwords for theobEhstrict’s servers.ld.

1 96. The IT Network Manager informed Romaniello that there was no list of passwords and



that Romaniello should contact Hawa to obtain the passwintdsA dispute ensued in which
Romaniello demanded thétte IT NetworkManager, and then Hawa, himself, provide him with
the passwords upon threat of discipling. §196-106. As the dispute unfolded, Hawaformed
the District Attorney’s Office, which sent a letter to Ellison directing hirmpraserve his cellular
phone and iPadatg as well as all files on CASD’s system for use in the investigatohr{]
101-02. Ellison responded to the District Attorney’s Office’s letter by stating that:

We are taking extraordinary sgept our cost to secure our computer systems and .

. . preserve all information in its present state, not only for your investigation bu

in anticipation oflitigation as clearly required by the Rules of Civil Procedure

given the fact that both Dr. Powell and Mr. Hawa put us on notice that they have
secured counsel in connectiortmtheir employment with CASD.

Id. 1 109.

Ultimately, Hawa relented and provided the passwoldsY 107. On or about
September 29, 2013, Ellison and Romaniello directed representatives from Redtameage
four specifichard drives belonging to Hawa and his subordinates, the Network Manager and the
Assistant Network Managetd. § 110. On October 2, 2013, Ellison instructed Reclamere to
image CASD'’s network servers and to archive all school video camera sureeifbotageld.

7 117. Ellison and Romaniello ordered the hard drive and server imaging despite the
preservatiorcommunication from thBistrict Attorney’s Office 1d. 1 110, 117-121Ellison
then instructed Reclamere to perform searches of the email accounggifglo Powell and
Hawa andwo principals at CASD who were personal friends of Powdll.y 140.

In October 2013, Hawa and Powell were subpoenaed to testify before and bring
documents to a grand jury investigating the possible misuse of taxpayer funds dyfsm
Donato. Id. 1 122. At or around the same tiki@ya met with detectivefsom the District
Attorney’s Office in the Brenner Administration Buildingd. { 125. Ellison directed

Romaniello to threaten Hawa with discipline for “not doing his job” and “disrupting the
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workplace.” Id. On or about October 18, 2013, the day after Powsdheduled testimony
beforethe grand juryEllison instructed her to attend a surprise meeting with Zeigbardng

the events surroundirtge Como andonato text messagefd. 11 128-29. Zeigler instruexd

Powell that shevas not permitted to speak to her attorney prior to the meeting or to have her
attorney present while she was questioned and that she would be terminated if she did not
cooperate.ld. 11 130-31. Powell declined to respond to questions under those circumstances.
Id. 1 131. Zeigler subsequently made further efforts to obtain an interview witH| Powt
eventually abandoned her efforts after Powell questibeedemanslin writing. Id. { 133.

On October 22, 2013, the School Board met with Ellison to discuss retaining outside
coursel to handle the matters related to the text messageasfgovard. Id. I 144. Outside
counsel was retained amdstructel to review the conduct of Hawa and Powell in order to justify
their terminations.d. Y1 144-47. The School Board subsequently took retaliatory actions
against Powell, including denying her a 4% annual salary raise that was cé¥aatleer
employees, denying her request to temporarily assume the principal’s acteladol where the
previous principal had retired, stripping her of certain job duties, no longer affordiag he
office atCASD’s central office buildingnd structuring a new position for an Assistant
Superintendent to require one more year of experience than she postksFrd5055.

As a result of the stress@mnpanying the School Board’s actions, Powell was diagnosed
in November 2014 with severe major depressive disorder, mania anmguosétic stress
syndrome.ld. § 158. In December 2014, Powell requested and was granted medical leave
pursuant to the FMLAId. 1 159. While Powell was on leave, the School Board’s new
Superintendent, Dr. Cathy Taschner (“Taschner”), instructed various pratipalighout the

district o ban her from all schools due to false accusations of malfeaddnel60. Powell’'s



FMLA leave was exhausted on or about May 13, 20d5 161. Powell then requested that
CASD grant her extended leave as a reasonable accommodation for heridsadmiit CASD
granted Powell extended leave through June 30, 2@15ln May 2015, Powell requested that
CASD permit her to utilize a sabbatical for restoration of health, pursuant to 24r#%a.Stat.

8 11-1166, from July 1, 2015 through September 2016. On or about June 5, 2015, despite her
eligibility for such a sabbatical, CASD denied her requisty 162-63.

In September 2014, Taschner began stripping Hawa of job duties, including removing his
decisionmaking power with respect to purchasing software and equipment and excluding hi
from crucial administrative meetings during which decisiwwase made regarding CASD’s IT
Department.ld. 11164-66. In November 2014, CASiBsued an unjustified letter of reprimand
to Hawa for allegedly collerctg funds for an unauthorized purchase. { 167.

Due to the shock and stress resulting from the SchoabBifficials’ conduct, Hawa was
diagnosed with stress aadanxiety disorder in November 2014. § 168. In December 2014,
Hawa commenced a mied! leave pursuant to the FMLAd. § 169. In May 2015, followng
the exhaustion of his 1&eek FMLA leave, Hawa began an unpsathbatical forestoration of
health as an accommodation of his disability. At that time,TaschneremovedHawa’s &cess
to his CASD enail account, barred him from CASHcilities and replacelim with an
individual who was not disabledd. 1170-71.

Il. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted aBue, to ‘state a claim to relief that is plausible on its fagssticroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (200 plaim

has facial plausibility when the plaintiff pleads factual contentahavs the court to draw the



reasonable inference that the defendant is liable for the misconduct alldgegdlausibility
standard is not akin to a ‘probability requirement,’ but it asks for more than a shebiippssi
that a defendant has acted urfially. Where a complaint pleads facts that are ‘merely
consistent with’ a defendant’s liability, it ‘stops short of the line betweenipldysand
plausibility of entitlement to relief.” Id. (quoting_ Twombly, 550 U.S. at 556-57 (internal
guotationmarks omitted)).“In light of Twombly, ‘it is no longer sufficient to allege mere
elements of a cause of action; instead a complaint must allege facts suggdste@aiscribed

conduct].” Great W. Mining & Mineral Co. v. Fox Rothschild LLP, 615 F.3d 159, 177 (3d Cir.

2010) (quoting Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008]tating .
.. a claim requires a complaint with enough factual matter (taken as true) éststigg required

element. ..” Great Western Minings15 F.3d at 177 (quoting Twombly, 550 U.S. at 536).

requires “enough facts to raise a reasonable expectation that discovesredll evidence of
the necessary element.ld. (quoting_ Twombly, 550 U.S. at 556). In determinihg adequacy
of acomplaint, thisCourt must “accept all factual allegations as true [and] construe the

complaint in the light most favorable to plaintiffWarren Gen. Hosp. v. Amgen, Inc., 643 F.3d

77, 84 (3d Cir. 2011).
. ANALYSIS

A. Standards GoverningFirst Amendment Retdiation Claims

In Count | of the Amended Complaiftlaintiffs allege that Como and Romaniello
retaliated against them for exercising their First Amendment right to speakGdroo and
Donato’s racist emails and CASD’s conduct in connection therewith in violation ofSIZ L8

1983. The burden shifting framework_of McDonnell Douglas Corp. veiisd 1 U.S 792, 802

(1973), applies to Section 1981 and Section I8&Hiation claims.Isler v. Keystone Sch. Dist.,




No. 07¢cv1335, 2008 WL 3540603, at *3 (W.D. Pa. Aug. 12, 2008) (citing St. Mary’s Honor

Society v. Hicks, 509 U.S. 502, 506 n.1 (1983); Stewart v. Rutgers, the State Univ., 120 F.3d

426, 432 (3d Cir. 1997)). Under that thisgep framework, a plaintiff must first establish a
primafacie case of retaliationld. If he or she does so, the burdeanshifts to the defendant
“to articulatesome legitimate, nondiscriminatory reason for the employer’s actidn.If the
employer carries that burden, the plaintiff must prove by a preponderance oftiecevihat
the reasons offered by the employer were a pretext for discriminddion.

To plead gprimafaciecase for &irst Amendment retaliatioclaim underSection 1983,
a plaintiff must allege:1) he or sheengaged in speech protected byFirst Amendment(2)
retaliatory action that would cause a person of ordinary firmness natrttise hisor herFirst
Amendment right; and3} a causal link between the retaliation and the protected speech.

Thomas v. Independence Twp., 463 F.3d 285, 296 (3d Cir. 2006). HoWwgljeprimafacie

case is an evidentiary standard, not a pleading requirem&trihelly v. Lane Constr. Corp.,

809 F.3d 180, 789 (3d Cir. 2016) (quoting Swierkiewicz v. Sorema, N.A., 534 U.S. 506, 510

(2002)). It, therefore, is “not a proper measure of whether a @amidils to state a claim.”

Id. (quoting_Fowler v. UPMC Shadyside, 578 F.3d 203, 213 (3d Cir. 2009)). Instead, the

measure of whether a plaintiff has adequately stated a claim is whether tHaicbogmtains
“sufficient factual allegations to raise a reasonable expectation that diseallegyeal
evidence of the [necessary] elementisl’

Here, Defendants do not challenge that Plaintiffs engaged in conduct protedied by t
First Amendment. They argue, however, that Plaintiffs have failed to allagadlyaengaged in

actionable retaliatory conduct. Def.’s Br. (Doc. No) @8312. The standard for alleging

10



retaliatory conductlirected at First Amendment activitissgenerous. As the Third Circuit has
explained:

First Amendment retaliatioclaims are always individually actionable, even when
relatively minor. Evendn act of retaliation as trivial as failing to hold a bigtid
party for a public employee,” ifititended to punish her for exgsing her free
speech rights,inay be actionabli under the circumstaces it would be

sufficient to ‘deter a person of ordinary firmned$s3m exercising his or her First
Amendment rights A First Amendment retaliation claim will lie for any

individual act which meets this “deterrence threshadd that threshold is very
low . .. a cause of action is supplied by all but trulyrieimis violations.

O’Connor v. City of Newark, 440 F.3d 125, 127-28 (3d Cir. 2006) (quoting Suppan v. Dadonna,

203 F.3d 228, 234-33¢ Cir. 2000). Retaliatory conduds not limited to actions such as
termination, demotion or reduction in pay. Instedmifig the victim of petty harassments in the
workplace as a result of speaking on matters of public concern is in itakitren—even if the
employee cannot provechange in the actual terms of his or her employmamtd thus could

be actionable under the First AmendmemiicKee v. Hart 436 F.3d 165, 169-70 (3d Cir.

2006). “In other words, a pattern of petty harassments is actionable evereihfleyee cannot
prove a change in the actual terms of his or her employhseniong as the effect tie

harassment on the employe&'eedonof speech is more than dénimis.” Manna v. Twp. of

Fairfield, No. 04CV-1430WJM, 2007 WL 3231894, at *2 (D.N.J. Oct. 30, 2007) (quoting
Suppan, 203 F.3d at 235).

Nevertheless, to be actionapilke retaliatory conduct must be more td@minimis. Id.
Thus,*[c] ourts have declined find adverse action where the ‘alleged retaliatory acts were

criticism, false accusations oenbal reprimands. Revell v. City of Jersey City, 394 F. App’

903, 906 (3d Cir. 2010) (quoting Brennan v. Norton, 350 F.3d 399, 419 (3d Cir).2003

well established that verbal harassment or threats will not state a constitutiondl cla

McKenna v. SchaueiNo. 1:CV-08-0682, 2009 WL 959869, at *4 (M.D. Pa. Apr. 6, 2009)
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(citing Balliet v. Whitmire 626 F. Supp. 219, 228-29 (M.Pa.1986); Panton v. Boom, No. 07—

CV-0350, 2007 WL 853848, at *2 (M.D. Pa. Mar. 20, 200R)preover, “a intemal
investigation, without subsequent demotions, terminations, reductions in pay, transfdrst or ot
similar adverse impactsn an employment situation, [ispt sufficient to sustain a First

Amendment retaliation clairh.Hammond v. City of WilkeBarre No. 3:13-2322, 2015 WL

75168, at *4 (M.D. Pa. Jan. 6, 201&if'd , No. 15-1339, 2015 WL 5915956 (3d Cir. Oct. 9,

2015)(citing Lakkis v. Lahovski994 F. Supp. 2d 624, 632—-33 (M.Pa.2014);accordPeltier

v. United States, 388 F.3d 984, 988 (6th Cir. 20@nes v. Fitzgerald, 285 F.3d 705, 715 (8th

Cir. 2002) Benningfield v. City of Houston, 157 F.3d 369, 376 (5th Cir. 1998)yman v.
HostermanNo. 1:11ev-898, 2011 WL 4974181, at *3 (M.D. Pa. Oct. 19, 2011).

To pleada First Amendment retaliation claiagainst an individual, a plaintiff must
allege that the individual defendant participated in the retaliatory action. &hdeft in a civil
rights action must have personal involvement in the alleged wrongs . . . . [P]ersonal imvdlvem
can beshown through allegations of personal direction or of actual knowledge and acqeeescen
Allegations of participation or actual knowledge and acquiescence, however, must beithade

appropriate particularity.” Rode v. Dellarcipre845 F.2d 1195, 120@8d Cir.1998) (citations

omitted). “When there is more than one defendant, the employee must show that each defendant
individually participated or acquiesced in each of the alleged constitutionafiend.” _Smith v.

Cent. Dauphin Sch. Dist., 355 F. Ap 658, 667 (3d Cir. 2009). Thus, it is necessary to consider

the adequacy of the Plaintiffallegationsagainst ach of the Defendants

12



B. Hawa's Retaliation Claims

1. Como
In support of his First Amendment retaliation claim against Como, hpaives only to a
single allegationn his Amended Complaint regarding retaliatory action that Como personally
conducted against himamely that:
Como began to harass Plaintiff Hawa on a daily basis, pestering him as toehow t
text messages féll into the hands of the Board Finance Committee. In

connection thereto, Como demanded that Plaintiff Hawa provide him with
Donato’s previous cellular phone.

Am. Compl. § 41citedin Opp.at 1011. The Amended Complaint does not elaborate on
what actionscomprised that alleged harassment or pestering. While an extended
campaign of petty harassments could be sufficient in combination to support a claim for
retaliation,seeSuppan, 203 F.3d at 235, in @lesence of allegations of specific

retaliatory condugctthe conclusorgtatement that Como “harassed” and “pester[ed]”
Hawais insufficient to support a retaliation clairfin light of Twombly, ‘it is no longer
sufficient to allege mere elements of a cause of action; instead a complaint ngest alle

facts suggestive of [the proscribed conduct].” Great W. Mining & Mineral Co., 615 F.3d

at 177 (quotingPhillips, 515 F.3cat 233). Here, the Ameneld Complaint fails to meet
that standard.

Hawaalso argues that he has stated a valid First Amendment retaliation claim
against Comecaus€omo remained as Superintendentdpproximately two weeks
after Plaintiffs had disclosed the racist text messages to the School Bygrd.at 11.
Hawa claims that during those two weeks, Como was responsible for the conduct of his
subordinatesid. Specifically, he seeks to hold Como liable for various alleged actions

of School Board membefaylor. Id. at 1112. Hawa relies oBaker v. Monroe Twp.,

13



50 F.3d 1186, 1190-91 (3d Cir. 1995), which held that the police officer in charge of a
raid could be liable focivil rights violations committed in the raid if “he participated in
violating [the plaintiffs’]rights, or . . . directed others to violate them, or . . . he, as the
person in charge of the raid, had knowledge of and acquiesced in his subordinates’
violations.”

Hawads argument is unavailinghowever, becauses a School Boanshember,
Taylorwas not Como’s subordinate. Under Pennsylvania statute “the public school
system of the Commonwealth shall be administered by a board of school directors . . . .”
24 Pa. Cons. Stat. § 3-301. A school board is responsible for appointing and dismissing
superintendents, id. 8 5-508, and superintendents perform “such . . . duties as may be
required by the board of school directors,” iIdB81081. Thus, even apart from the fact
that the @cision already had been made that Como would be forced to retire, Am.
Compl. 1 38, Como was not in a position to direct or acquiesce in Taylor’'s conduct and
consequently, cannot be held liable for it. Hawa’s Count | agamsio fails to state
“sufficient factual allegations to raise a reasonable expectation that diseallegyeal
evidence of the [necessary] elementsConnelly, 809 F.3@t 789. Accordingly, Hawa’s

Count | against Como must be dismissed.

¥ Moreover, none of Taylor’s alleged conduct during the time preceding’€oesignatioris

sufficient to support a retaliation claim. That conduct was comprised of: Wiz Como to
retire to avoid making the racist texts public; (2) offering Powell a “promotiam ieffort to buy
her silence;” (3) telling Powell that Hawa was a tuat@nd that he had “messed up;” and (4)
telling Powell that Taylor had a copy of Hawa’s email to the District Attorneys®ffOpp. at
12. None of those actions, whether considered individoalkymulatively, are actionable
because they would not have deterred a person of ordinary firmness fromiegérsi®r her
First Amendment rightsO’Connor, 440 F.3d at 127-28.

14



2. Romaniello

Hawa points to a number of actions by Romaniello that he contends constitute oataliati
for hisdisclosure of the racist text messag@4$'s Br. at 1314. First,Hawa alleges that
Romaniellooffered to raise Powell’s salary if she agreed not to bring any flitigegion against
CASD. Am. Compl. 1 66. Hawa does not explain how this offer of an inducéoniatvell
could constitute retaliation against hirdawa next alleges th&omaniello directed school
system administrators to document their interactions with Hawaler to“note when and if
[he] deviated fran school policies or proceduresld. I 82. Hawa does not allege, however, that
Romaniello ever took any action to alter the material terms of his employment dregaanany
disciplinary proceedings aresult of any deviations from school policies or procedures. Even
had Romaniello launched a formal investigatory proceeding against Hawa, thavaiddenot
support a retaliation claim unless it resulted in a “subsequent demotion[ ], teonihat

reduction[ ] in pay, transfer[ ], or other similar adverse impacts on [Hawa’'s] gmpiat

situation.” Lakkis, 994 F. Supp. 2d4633;accordHammond, 2015 WL 75168, at;*Balat v.

Cty. of Hunterdon, No. 12-6804 FSH MAH, 2014 WL 6611493, at *10 (D.N.J. Nov. 21,;2014)

Herman 2011 WL 4974181, at *FeealsoJones v. Se. Pa. Transp. Auth., 796 F.3d 323, 326

(3d Cir. 2015) (“A paid suspension pending an investigation of an empsogéeged
wrongdoing does not fall under any of the forms of adverse actiatianed by Title VII's

substantive provision.;’Joseph v. Leavitt, 465 F.3d 87, 91 (2d Cir. 20B8&)me)Von Gunten

v. Maryland,243 F.3d 858, 869 (4th Cir. 200(eame)Breaux v. City of Garland, 205 F.3d 150,

158 (5th Cir. 2000fsame as to First Amendment retaliation claiffi].]Jhe termsand conditions
of employment ordinarily include the possibility that an employee will be sulojemn

employer's disciplinary policies in appropriate circumstaficdsseph, 465 F.3at 91 Merely
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directing employees to collect evidence for use in a potential future discypproceeding that
never actually occurred is not a sufficient basis for a retaliation claim.

Hawa alsalleges that Romanielldemanded that Hawaovide him with the network
passwords to access CASD’s computers on threat of insubordination and then proceeded to have
the IT Department’s hard drives imaged. Am. CofiplL04-06, 110-11. Hawa has not, and
cannot, state anyasis on which he legitimatetpuld deny CASD access to its own computer
system.Nor has he offered any explanation how CASD creating g abthe hard drives in its
IT Department, along with its network servers, id. § 17, could constitute retaliationt dgains
personally. In the face of threatened civil litigation and an impending granohy@stigation,
for CASD topresenre a copy of the computer system on the advice of its counsel was
appropriate’

Hawafurtheralleges that Romaniello, atehmequest of the CASD’s counséénmanded
that Hawa provide a copy of the grand jury subpoena for Hawa'’s testimony atbrtgenist of
documents sought by the subpoena. Romaniello also allegedly instructed Hawa thainioé w
to remo\e or release any CAS@bcuments without first cleaignhis intentions through
Romaniello’s office.ld. 11123-24. CASD, as the owner of its own documents, was entitled to
monitor and control the dissemination of its records subject only to any legal ioilsgat
imposed upon it by a valid subpoertdawawas not entitled talisseminate the CASBrecords

without its consent. A demand that CASD documents be produced only withréeenent of

*  Plaintiffs attempto impute to Romaniello some nefarious motive for the copying, implying

that Romaniello was engaged in dfod to alter or erase potential evidencCeheyoffer nothing
to support that theory beyond innuendo. Creating a copy of the computer servers and tsard drive
is more consistent with preserving them than with destroying their contents.
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the Superintendent and with the advice of its counsel is hardly unusual. There is no basis to
consider it an act oktaliation aimed at Hawa.

Additionally, Hawa alleges that on the day following Powell’s grand jury testymn
Romaniello directed Powell to meet with CASD’s &xtor of Human Resource&igler, to
answer questions regarding the discovery and handlittgeaficist text messagegeiglerthen
allegedlyinstructedPowellthat she was not permitted to have counsel present for the interview
and thaher employmentvould be terminated if she did not compld. 11127-34. Regardless
of the propriety of Zeigler’s instructions to Powell, Hawa alleges thaePogfused to be
interviewed, and that Zgler dropped her demand and did not terminate Pougelf{ 130-31.
Hawa does not allege that any such demand was direckech. There is no basis on which to
conclude that Romaniello asking Powell to participate in an internal investiga®a form of
retaliation against Hawa.

Finally, Hawa alleges that CASD hired outside counsel “for the purpose oiviegie
Plaintiffs’ conduct in order to justify their terminationld. §1144-46. As discussed above, the
factthatan employer conducts an investigation withetgsulting adverse employment action is
not a sufficient basis to support a retaliation claim. Hawa doesllege that Romaniello dé&
any action against him agesult of outside counsel’s investigation. He remains employed by
CASD and has alleged no adverse change in the terms of his employment.

Thus, none of the alied retaliatory conduct Hawa contertdat Romaniello engaged in
rises to the level of cognizable retaliation against Hawa for exercisifgreisAmendment
rights. Hawa has not pled facts that indicate that Romaniello took any actiord&dte punish
[him] for execising [his]free speeh rights.” _O’Connor, 440 F.3at12728. Nor do Hawa's

allegations suggest that discovery would permit him to meet his burden to demonstrate
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retaliation. Conduct of which Hawa is unaware was unlikely to dissuade him frooinguisrst
Amendment actities. Accordingly, Hawa’s Count | against Romaniello must be dismissed.

C. Powell's Retaliation Claims

1. Como
Powell has failed to allege any retaliatory conduct that Como personally taoktdus.
As discussed in Section llI(B)supra, Como cannot be held liable for any conduct allegedly
committed by Taylor because Taylor was not his subordinate. Accordingly, PasdHiled to
state a Section 1983 discrimination claim against Como and her Count | against Gsinb@ m
dismissed.
2. Romaniello
Powell's Section 1983 retaliation claim against Romaniello fails for the same @&ason
does Hawa’s. She has radlegal actionable retaliatory conduct. As discusse8ection
[11(B)(2) supra, Romaniello’s conduct in instructing other CASD officials to docuargnt
misconduct by Powell cannot support a retaliation claim because neither Réonaorielnyone
else is alleged to have taken any action against Powell based on any suclduusc
Romaniello’s directive that Powell provide a copy of the grand jury subpoena and list of
subpoenaed documents to him is unsurprising and does not establish any retaliatiogeiakéen a
Powell. Romaniello’s action in offering Powell a raise as an inducement natsteegditigation
against CASD is not an action taken to “@m[Powell]for exercising [her] free speech rights.”
O’Connor, 440 F.3d at 127-28. Not only is such an offer not punitive, but it appears to have
been an attempt to avoid litigation over Donato and Comao’s racist commentdhathbeing
directed to Bwell’s disclosure of those comments or to the supposetijiatory conduct

which Powell allegstook place only after the offer was mad&milarly, as was the case with
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Hawa, no discipliary action ever was taken asesult of Powell’s refusal to beterviewed
regarding the text messageghout the presence of counsélV]erbal harassment or threats
will not state a constitutional claimMcKenng 2009 WL 959869, at *4And, the School
Board’s hiring of counsel for the alleged purpose of “reviewing Plaintdfsdact in order to
justify their terminations,” Am. Compf{|{ 144-46, cannot support a retaliation claim both
because Powell has not alleged that any disciplinary action resulted fromebgationsees
Hammond, 2015 WL 75168, at *4, and because, as discussed in Section)IB(B)yd, the
School Board members were not Romaniello’s subordinates and he was not resparibie f
conduct. For these reasons, Powell’s First Amendment retaliation claim must be dismissed.
D. Count Il Must be Dismissed Because Neithétawa Nor Powell Have

Alleged that Either Como or Romaniello Took AdverseEmployment
Action Against Them

In Count I, Plaintiffs allege thahe Defendantsconduct also violated 42 U.S.C. §
1981, which ensures equal protection in the making and performance of contracts. f@&laims
violation of Section 1981 can only be brought by way of an action under 42 U.S.C. § 1983.

McGovern v. City of Philadelphia, 554 F.3d 114, 115 (3d Cir. 198®Dieffenbach v. Dept. of

Revenue, 490 F. App’x 433, 435 (3d Cir. 2012). For this reason, Plaintiffs also have pled their
Section 1981 claim as a Section 1983 claim. Section 1981 provides in relevant part:
All persons within the jurisdiction of the United States shall have the same right
in every State and Territory to make and enforce contracts, to sue, be paries, gi
evidence, and to the full and equal benefit of all laws and proceedings for the
security ofpersons and property as is enjoyed by white citizens, and shall be
subject to like punishment, pains, penalties, taxes, licenses, and exactions of every
kind, and to no other.
As discussedupra, teestablish grimafacie case of discrimination, a plaifftmust
show that(1) he or sheengaged in protected activit§2) theemployer took an advess

employment action against the plaintdhd (3) there was a causal connection between
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participation in the protected activity and the adverse employmenh aé&state of Oliva ex rel.

McHugh v. New Jersey604 F.3d 788, 798 (3d Cir. 2010). To survive the present Motion to

Dismiss,Plaintiffs need not establish@imafacie case, but theihmended Complaint must
contain“sufficient factual allegations to raise a reasonable expectation that discolleeyeal
evidence of the [necessary] element€dnnelly, 809 F.3at 789.

Here,Plaintiffs’ claims fail for the same reason thaeir First Anendmentetaliation
claim is deficienttheyhave not plel facts sufficient to raise a reasonable expectation that
discovery will allow thento present evidence to show that either Como or Romaniello took
adverse employment action agaittetm To satisfythe second part of the test to estabéish
primafacie case of Section 1981 retaliatid?aintiffs must allege facts to show “that
Defendantstetaliatory action was sufficient to deter a person of ordinary firmness from

exercisinghis or] her rights’ Dubrey v. SEPTA, No. 11-4679, 2014 WL 4631987, at *®(E.

Pa. Sept. 16, 2014giting Lauren W. ex rel. Jean W. v. Deflaming80 F.3d 259, 267 (3d Cir.

2007)). Notably, the test for Section 1981 retaliatiomasestrict than that for First
Amendment retaliationCompare id(sufficient to deter a persamth ordinary firmness) with
O’Connor, 440 F.3at 127-28(even “relatively minor” retaliation is sufficient if committed with
intent to punish for exercising First Amendment rights). For the reasons désauSsztions
[11(B) and (Q supra, none of the conduct tiidaintiffs haveallegedthateither Como or
Romaniellocommitted is even relevatd establishing a claim @étaliation. Thustheir

Amended Complaint failsto raise a reasonable expectation that discovery will reveal evidence
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of theelements’of a Section 1981 claimndconsequentlyCount Il must be dismissed.
Connelly, 809 F.3et 789°

V. CONCLUSION

For all the foregoing reasons, Count Il of the Amended Complaint is dismis$ed wit
prejudice and Counts | and Il of the Amended Complaint are dismissed without prejéatic

appropriate Order follows.

BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATEJUDGE

5

them in their request for judgment in the Amended Complaint. Shéailttifs seek leave to

file a Second Amendeddinplaint, they may correct this technical error at that.tibefendants
further contendhat they are entitled to qualified immunity with respect to Plaintiffs’ retaliation
claims. As articulated by the Third Circuit:

Determining whether a state actor is entitled to the affirmative defense of
gualified immuniy generally involves two inquiries: (1) do the facts alleged show
that a state actor violated a constitutional right, and (2) was the constitutional right
clearly established so that a reasonable person would know that the conduct was
unlawful?

Wilson v. delke, 382 F. App'x 151, 152 (3d Cir. 201@eeMcKee v. Hart 436 F.3d 165, 171
(3d Cir. 2001).Because the facts alleged in them@&nded Complaint do not statauss of
action for retaliation, at this juncture, this Court need not address Defendants’ qualified
immunity defense.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ABDALLAH HAWA and : CIVIL ACTION
TERESA POWELL, :

Plaintiffs, : No. 15-4828

V.

COATESVILLE AREA SCHOOL DISTRICT,
etal.,

Defendants.

ORDER

AND NOW, this3™ day ofMarch 2016, upon consideration of the Motion to Dismiss
made pursuant to Fed. R. Civ. P. 12 (b) (6) of Defendants Richard Como and Angelo Romaniello
(Doc. No. 28), and the briefing in support thereof and in opposition thereto, it is hereby
ORDERED that Count Il of the Amended Complaint is DISMISSED WPREJUDICE It is
further ORDERED that Counts | and Ill of the Amended Complaint are DISEISS
WITHOUT PREJUDICE. Plaintiffs may seek leave to file a Second Amended Complaint within
15 days of the date of this Order. Should Plaintiffs choose to file a Motion for teedweend,
a proposed Second Amended Complaint should be submitted with the Motion.

BY THE COURT:

/s Marilyn Heffley
MARILYN HEFFLEY
UNITED STATES MAGISTRATE JUDGE




