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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THOMAS K. VAUGHAN , JR,, :
Plaintiff : CIVIL ACTION

No. 15-4845
V.
THE BOEING COMPANY ,
Defendant
MCHUGH, J. JANUARY 19, 2017
MEMORANDUM

This is an unfortunate case of a falling out between employer and empRIgadiff
Thomas K. Vaughan, Jan African Americanworked for Defendant The Boeing @pany for
eighteen years before being fired for an altercation with a super8saoirty after Vaughanwas
rehired under a probationary agreement and assigdiéiegi@ent role, heviolateda Boeing
safetyrelated employee poliapultiple times leading to a three-day suspension. Once back,
Vaughanran afoul ofemployeepoliciesagainand wadired for good. Hesued Boeing for race
discrimination and retaliation, and Boeing now moves for summary judgment. Though it is
always troubling when a veteran employee loses a good, stable job, | find tghiaviassclaims
fail as a matter of law andlill thereforegrant Boeing Motion.

l. Background

Vaughan began working at Boeing’s Ridley Park plant in 1385 held different roles
over the yearsandin 2007becamea composite fabricator, working with thge of materials—
like graphite, Kevlarand resin—that are used to make aircraft. Specifically, Vaugtdn
“deflash,” thegrinding downof aircraft parts to ensure there are no sharp edgesyearsnto

that role, however, Vaughan got into an altercation with his supeansibwadired—but after

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2015cv04845/508626/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2015cv04845/508626/28/
https://dockets.justia.com/

his union negotiated a settlement, Vaughan was allowed to return to work under theftarm
Last Chance Agreement. The Agreement requi@aghan to meet regularly with a counselor,
Richard Buxton, whavorked onsite at Boeing but was doyed bya separateounseling
company’

The Agreement also provided, in line with its title, tlatighan was “on notice that any
incident, considered to be insubordination, either direct or indirect, will result immediate
discharge.”

A. Initial IssuesAfter Vaughan's Return

Vaughan returned to Boeing @ttoberll, 2013still a composite fabricatdrut now
reassigned from deflash to “bonding,” whichvVaughan’s case entailadtaching fuebag
hangers to aircraft. He was ajsat in anew depament (working on V-22 Ospreyand given a
new supervisor—Charles Moyer, who is whitef the twentyodd employees who did bonding
on V-220spreysunder Moyey Vaughan was the only one wistblack.

Vaughan'’s first assignmehack which continued for almost a monthas sweeping the
floor. The partiesglisagree about whyBoeing claims thafior safety reasons$ usuallyrequires
employees to complete trainings and obtain certificatielevant to their type of work before
startng. For Vaughan, who was new to bonding, there were two required certificatiorts, and
took until October 18 for him to obtathe firstanduntil October 3¥or the secondBeforethe
first, he could not do any substantive bonding watr&ll, andbefare the second, he could not
performhis primary assignment afttaching fuebaghangers.Soin the meantimegVVaughan

was told to sweep-which Boeing mimtains was the usual practite.

! with limited exceptions, conversations with such counselors are confidential.

2 As Vaughan points out, Boeing’s argument here is largely supported not by its
employees’ deposition testimony, but instead by eleventhdftidavits filed bythose very



Vaughan gives a different explanatidriThe gist of his account is that Boeing thrist
into a new job and did not propethain him to do that jobtelling him to sweejnstead The
certifications rationalévVaughan claims, igist apost hoc excuséat wasnotgiven at the time.
Moreover, theraining Vaughan was supposed to receive (and neefdeh) coworkersvhom
Moyer assigned to help Vaughan learn bonding, never actually happenttt-those
coworkers acted dismissively toward him.

As a result, Vaughan complained about th& lafctraining and about having to sweep to
multiple people, including Myer, andraised itduring an October 28 counseling sessiath
Buxton. During that session Vaughan did not directly connect his sweeping complaints to
discrimination? but Buxton independently thoughpossible that discrimination wéise cause
andgot Vaughan’s permission t@vealtheir otherwise-confidentiséxchangeo Paul
Mulholland, Boeing’'s human resources head. Buxton told Mulholland only “what Mr. Vaughan
had related to” him: thataughan‘was spending an unusual amount of time sweeping the
floor.” Buxton Dep. 42:3-9. Although Mulholland then spoke with VaugraiiMoyer about

the situation, nothing changedmediately

enmployees who had already been deposed. These affidaikis me as analogous to sham
affidavits—the difference being that while that term typically refers to affidavits thamé¢oin

later to explain away or patch up an earlier depositi@nettemptto createa genuine issue of
material fact,”In re CitX Corp., Inc.448 F.3d 672, 679 (3d Cir. 2006) (emphasis added), Boeing
uses them here to try amdn summary judgment. Needless to say, “prior depositions are more
reliable than affidavits,Jiminezv. All Am. Rathskeller, Inc503 F.3d 247, 253 (3d Cir. 2007),
particularly where—-as here—“there is [no] independent evidence in the record to bolster an
otherwise questionable affidaviBaer v. Chase392 F.3d 609, 625 (3d Cir. 2004). | find
counsel’s tactic troublesome, and have not relied on andfftidavits in resolving this

Motion.

% vaughan does not dispute that other employees occasionally swept the floor, bait claim
he had never seen anyone else sweep as much and for as long as he did.

*In a response to an interrogatory, howeVayghan stated that he did tell Buxton that
“other employees were not helping him because he was the only Black emplbygeshop
area.” Boeing Br. Ex. Y { 11.



A few days lateryaughan finished hikst certificationwhich allowed hinto start
attachingiuel bag hangersBut Vaughan's real gripe continued to be with the lack of hands-on,
on-thejob trainingshowing him how to bond—without which, he says, he could not properly
perform the job. When he told Moyer as muobywever Moyer asked him if he was an “idiot.”
Vaughantook issue, telling his union shop steward abddayer's comment, and thevo filed a
report with a Boeing humamesources representativEhe head otthe local union themet with
Moyer’s bossPennis Garehan, who kept Vaugharthe same jolbut reassigned him from
Moyer to the supervision of Mark Muldowney (also white). Soon after, Vaughan told Buxton
that he was “more optimistic now that he hasmetd to meaningful work.”

B. Vaughan’'s Suspension

In aircraft manufacturing, Foreign Object Deld#OD) is anyitem that is foreign to the
part of the aircraft currentlynder constructianFOD can be a tool, an extra nuteeen a stray
piece of paperBecause unaccountdédr FOD can ultimately damage an aircraft and cause it to
crash, FOD control is a majandconstant concern for Boeing. Boeing therefeqires that
its employees, such as Vaughan, complete annuatéa@bol training

With regect to tools, Boeing uses ehit” systemto prevent FOD problemsA chit is a
piece of plastic marked with an employee’s identification number. When an eraplayoves
a tool from his toolbox for use on an aircraft, he must leave a chit in its place; wisetame i
with the tool, he retrieves the chiny time the employee leaves the worksite, even for a break,
he must remove all his tools and any other FOD from the aircraft, and at the enchdt,Hie s

must return all tools to his toolbox and ensure that he has all his chits. If either actoibir

® Indeed, shortly before the events in this case, the entire Ridley Park péastiuta
down because of multiple FOD incidents. Vaughan testified that a white emplagee
responsible for this shutdown but was not terminated.



missing, the employee must tell his manager, and the factory will be shut doitheimissing
item isfound.

Not long after Vaughahadstarted work under Muldowney (and a month dfemwa
rehired, Muldowney noticed that Vaughan had left FOD on an aircraft while on break.
Recognizing thav¥aughan was a “new employee” to the2? Osprey Department and “unaware
of the processes herévfuldowney, together with Garehan, told Vaughan abaiigbue and
gave him an informal coaching session on FOD control. Vaughan was told thavfolatiens
could result in a corrective action, which, under the first step of Boeing'sgsogediscipline
regime, usually means human resources gets involved and a written warnsogds is

A week laterand two days after Vaughan reiterated (this time to Muldowney instead of
Moyer) that he needed additiomnding training, Muldowney saw that Vaughan had left tools
out on a cart overnight. There is r@aldispute that Vaughan did this; what is disputed is why.
Vaughan claimshatwhile new employees to an area are typically given a locker to store their
tools, he had never been given one, and so he had been leaving his tools on a cart overnight as a
matter of courseVaughan also testified thae observed white employees frequently leaving
tools out overnight without facindjscipline® Boeing, by contrast, acknowledges the Idetay
in getting Vaughan a locker, but says this could not have been the reason for Vaughan’s
noncompliancén this instancgbecauséhat very night Vaughan had told Muldowrat he
did not have a locker and Muldowney had responded by g&ftinghan bth a lock and locker.

In any event, MuldownegmailedRaymond Bates, the human resources representatitres
V-22 Osprey Department, outlining what had happened, including Vaughales E®D issue.

Because this was a subsequent violation, Muldgwegquestedno less thara written warning.

® Vaughan identified one such employee by name.



As BatesinvestigatedVaughan's=OD troubles continued. Two weeks after
Muldowney’s email, Muldowney discovered that Vaughan had left paper backing onraft.airc
Muldowney approached Vaughan about it and told him to be more carefulpdatkd Bategia
email Two days later, an employee who shared a toolbox with Vaughan told Muldowney that a
sander was missing from the toolbox, but there was no chit in its place. When confronted,
Vaughan admitted head been using the sander, but claimed his chits were at the other end of
the building. Muldownewpdated Bates with this news as well.

Finally, on December 18, Boeing issued Vaughan a written warning and a#yree-
suspensioecause of hisumeroud=OD violations. The disciplinary memo specifically cited
each of the abowveolationsexcept the papdvacking incident. Both Muldowney and Vaughan
signed the memo, although Vaughan again disputed any reference to leaving his tools out on a
cart overnight, claiming he had no place to put them.

C. Vaughan’s Termination

Vaughan returned to work in early January 20hi future at Boeingnaertain Soon
after Vaughan got backuldowneypointed out that head madenistakes irattaching certain
fuel bag hangersyhich requiredheir replacement. Muldowney told Vaughan that he would not
pursue discipline buhatthis sort of workmanshiproblem could trigger it-andgiven
Vaughan'’s prioinfractions,disciplinelikely meant termination. Vaughan responded that he had
“not been given the chance to succeed” and was “being set up toX&es giving Vaughan
notice,Muldowney thercalled Buxbnto tell himVaughan was having “difficulties on the job”
andrecommendhathe meet with VaughanwWhen the twanetlater that dayBuxton notedhat

Vaughan had “mild anxiety over discipline given him for poor workmanship.”

" Vaughan was out on a medical restriction during the intervening period, the result of a
workplace injury he suffered a few days before the December 18 discipdictany.



Vaughan's problems continuetless than a week later, Muldowney emailed Bates and
Garehan task that Vaughan be disciplined because he had worked unauthorized overtime.
Becauséoeing’sgoverning collective bargaining agreement sets out specific criteria for
distributing overtime, employees cannot work overtime without authorization. Muldpwney
moreoverhad reminded his employettst very weeklthat overtime wagiven by invitation
only. For his part, Vaughan does not dispartg of this, but testified that white employees in his
area commonly worked unauthorized overtime (and openly discussed doing so) and were not
disciplined® In a now-familiar pattern, shortly after Muldowney approached Vaughan about the
overtime issue, Vaughan met with Buxton, telling him he thought Muldowney was “get to
me.” Vaughan also told Buxton that he had continued to ask for more job training, but to no
avail. Buxton’s notes from that session read: Vaughan “fears job loss.”

That fear proved well-founded. The next day, after Vaughan'’s shift, DonaltbGlay
managerand also African Americaemailed Muldowneyhathe had found an unsecured
orbital sander on a cart in the bonders’ work area. When Clagireturned the sander to the
toolbox, he found Vaughan’s chit in its place. Unlike with his previous infractions, Viaugha
disputes this, claiming helid not leave anything out” and he was “not the only one with access
to that toolbox.” Nevertheless, given the allegation, as well as Vaughaor snmidents,
Muldowney recommended to Bates that Vaugha fired. And onJanuary 27, 2014, Bowg did
just that its termination memapecificallyciting Vaughan’s overtime and sander incidents.

Vaughan thereafter exhausted state and federal administrative remediescabityif

Boeing internal investigatiooonducted during that time revealed data regarding employees who

8 vaughan identified two such employees by name.

% In discussing this meeting, Buxton also testifieat “Vaughan really is not someone in
my judgment that looked to trump up charges.”



committed FOD violations-which Vaughan claimshowthat whiteviolatorswereconsistently
disciplinedless harshly than similarly situated black and Hispanic violators.
Vaughan sued Boeing for race discrimination and retaliation, bringamg<iunder Title
VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e to 2000e-17; the Pennsylvania Human
Relations Act, 43 Pa. Stat. and Cons. Stat. Ann. §§ 951-963; and 42 U.S.C.'§ Ba&ing
moves for summary judgment.
Il. Legal Standard
Summary judgment is appropriate “if the movant shows that there is no genpiut dis
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.
P.56(a). On such a motiofi[a]ll reasonable inferences from the record must be drawn in favor
of the nonmoving party’ and the court ‘may not weigh thelewte or assess credibility.”
Goldenstein v. Repossessors 184.5 F.3d 142, 146 (3d Cir. 2016) (alteration in original)
(citation omitted).But if the nonmovingparty “fails to make a showing sufficient to establish
the existence of an element essarb that party’s case, and on which that party will bear the
burden of proof at trial,” there is no genuine issue of any material fact antbtheg party is
entitled tosummary judgmentCelotex Corp. v. Catretd77 U.S. 317, 322—23 (1986).
II. Discussion
| ultimately conclude that Boeing'Motion should be grantdobcause both Vaughan's

discrimination and retaliation clasfail as a matter of law.

19 For present purposes there is no difference between these statutes, asitire famil
burdenshifting framework oMcDonnell Douglas Corp. v. Gregd11 U.S. 792 (1973), governs
claims under eachSeeJones v. Sch. Dist198 F.3d 403, 410 (3d Cir. 1999).



A. Discrimination Claim s

Title VII forbids an employer “to discharge any individual, or othertasdiscriminate
against any individual with respect to his compensation, terms, conditions or privileges of
employment, because of such individual's race.” 42 U.S.C. § 2008¢1). UnderMcDonnell
Douglass threestep framework, (1) a plaintiff must first establish a prima facie case of
discrimination; (2) if he does, the employer mgist a legitimate reason for its conduct; and
(3) if the employer meets its burden, the plaintiff must show the emplogasen is pretext.

Jones v. Se. Pa. Transp. AuffO6 F.3d 323, 325-26 (3d Cir. 2015). | take each step in turn.

1. Prima Facie Case

To establish a prima facie case of discrimination under Titlea\laintiff must show
that (1) he belongs to a protected class, (2) he was qualified for the position, &) bebject to
an adverse employment action despite being qualified, and (4) the circumstgpmes an
inference of discriminationSarullo v. U.S. Postal Sen852 F.3d 789, 797 (3d Cir. 2003).
Because Boeing concedes the first three elenfesits the adverse employment actions being
Vaughan's threelay suspension and termination), the only question for me is whether the record
supports an inference of discrimination.

For thisVaughan offersdur pieces of evidence. First, that he was assigned to sweep far
in excess of what white employees were ever required to do. Second, that lesevdsamed
properly for his job as a bonder. Third, that white employees committed FOD violatidrkd
not face significant, if anydiscipline Finally, that white employees worked unauthorized

overtime and were not disciplinéd.

1 Comparator evidence is usually analyzed under the pretext step of the asabysis
Simpson v. Kay Jewelers, Div. of Sterling, 1dd2 F.3d 639, 643-45 (3d Cir. 1998), but since it

9



| find there is enough here to create a discriminatory inference, but it is masgidal
most of Vaughan'’s evidence does not take him veryTake sweeping first. To stalaughan
claims “the evidence is undisputed that [he] was assigned sweep duty far in éxdegsroay
have been required of his non-Black coworkers.” Notably, Vaughan fails to supporitthat w
any citation to the recordAnd to the extent Vaughan testified thetobserved no white
employees sweeping to the same extent as he did, he does not make any showirsg taitthe
employees were “similarly situated” to hirthat is hadrecently beetired into a new role and
were awaiting certification. Key to the question whether employees are smitadted is
whether there are arfglifferentiating or mitigating circumstances as would distinguish . . . the
employer’s treatment of themMcCulers v. Napolitanp427 F. App’x 190, 195 (3d Cir. 2011)
(quotingRadue v. Kimberly—Clark Corp219 F.3d 612, 617-18 (7th Cir. 2000)). Thus, without
passing on thealidity of Boeing’s certifications justification find it a factor distinguishing
Boeing's treatment of Vaughan. So as far as sweeping goes, Vaughan points tcelseone
similarly situated butreated differently.

Moving past comparators but still on sweepivgughan claims there is no evidence that
Boeing's certifications were actually required to do bonding or fuel bag langirk, and, in
any casethis justification for his menial assignmentss never given at the timés a surface
matter, it does seethat, regardlessf whether Vaughan needed certifications or not, roughly
full month is a long time for a neatiyenty-year employee to be told to sweep. Bitimatelyl
find this disputeammaterial because Vaughan's sweeping has little if anytig with this
case: Vaughan was suspended and fired long after his sweeping assignments stoppetkriong af

he had been transferred to a new supervisor, and long after hab#g-says-resumed

also goes to whether there is an inference of discrimination, it can be viewad @istpe prima
facie caseseeid. at 646. In line with how the parties have briefed it, | will thus consider it here.

10



“meaningful work.” Moreover, he was suspended and fired for compliance iafragtholly
unrelated to sweeping. So nothing about sweeping creates a discriminatoncemfere

The same reasoning appliesaughan’s laclof-trainingclaim. The record is clear that
Vaughan continually asked for more training over nearly his entire tenurecaisler. But
Vaughan was neither suspended nor fired foparformancegas each disciplinary memo
indicates), and his only performancetated incideti—failing properlyto attach fuel bag hangers
in early January 2014—Iled to nothing more than an admonition from Muldowfsghan’s
claim that Boeing did not train him therefonasnothingto do with the discipline he faced, and
fails to create a discriminatory inferente

Each of Vaughan'gsttwo pieces of evidence of intergliesondisparate treatment of
white comparators:he claimsthat white employedsoth (1) committed FOD violations an@)
worked unauthorized overtime without facing the salseiplinehe did. Startingwith FOD-
violator comparators, Vaughanireorrect inclaiming that his “testimony alone that he observed
FOD violations by norBlack employees that did not result in discipline is sufficient” to get past
summary judgment. &ughan only identifies by name one such employee, and the Court of
Appeals has cautioned agaifstlectively choos[ing] a comparatdoholding (in the age
discrimination context) that a “decision adversely affecting an older eemlibyes not become a
discriminatory decision merely because one younger employee is treated tifferen
Simpson142 F.3d at 645-46. Instead, the evidence must be viewed as a ldhdtere, the

records from Boeig’s internal investigation (Do@3-13 at 240-50)—which Vaughatsewhere

12\vaughan additionally emphasizes, but does not press as evidence of discriminatory
intent, that Moyer called him an “idiot” nearly three months before he waas #ithough |
believe courts should hesitate to dismiss racist comments as mere “stray feBmvkby. Wolf,
Block, Schor& SolissCohen 983 F.2d 509, 545 (3d Cir. 1992), the epithet used here was
universal in character, not ialty based, and signifamtly remote in time frorvaughan’s
termination.

11



relies or—show that whitesveredisciplined for FOD violations. Those recolids$ all nine
othercomposite fabricatorat Ridley Parkwhowere formallydisciplined for FOD violations

during the thregrear periocending shortly after Vaughan's termination. Seven were white, one
was black, and one was HispahicThesedatado notrender Vaughamntruthful, but they do

show that the cumulative evidence regarding how FOD violators were discipliredatoe
support aiscriminatory inference.

Unauthorized-overtime comparatare a slightly different matteHere, Vaughan offers
two white employees, by name, who he says openly talked about taking unauthorizedeoverti
without facing discipline. Moreover, unlike in the FOD-violator context, the recrthins no
data clearly establishing that white employees who took unauthorized overtedeifipline
And Boeing’s argument that | may not consider Vaughan’s testimony about \shatohivhite
coworkers said because it is inadmissible hearsay is unavailing, asl Raderaf Evidence
801(d)(2)(D) excludes from hearsay statements that are offered againstanpdimade by the
party’s. . .employee on a matter within the scope of that @istiip and while it existed® To
be sure, | recognize the sum total of this evidence is thin—for instance, Vaugkesvirtaally

no showing that thewvo white employees were “similarly situated” to him in the sense of having

13 Differences in the specific disciplines given are addressed below undett.pretex

' The obvious rejoinder to this is that the employee statements in question involve
violating Boeing’s policies and thus cannot fairly be said to be on a matter within the scope of
employment. But | find such an interpretation of Rule 801(d)(2)(D) too narrow, bemaeisd
the key allegations in this case is that Boahgwedsuch violations to occurAdditionally, |
notethat the traditionalagencybasd view of “scope of employment™—under whi¢fs]ince
few principals employ agents for the purpose of making damaging statethenisual result
was exclusiofi—has since given way to a “substantial trend [tf@iprs admitting statements
[merely] related to a mattewithin the scope of the . . . employment.” Fed. R. Evid.
801(d)(2)(D) adisory committee’s notéemphasis added)n the context of what is alleged
here | think it is plain that the employees’ statents regarding their adherenoeléck thereof)
to Boeing'sovertime policiesvere“related to a matter” within the scope of their employment.

12



the samexistingrecord ofdisciplinary infractionghathe had™ Nonetheless, establishing a
prima facie case is not meant to be “onerotigX. Dep’'t of Cmty. Affairs v. Burding50 U.S.
248, 253 (1981), and because I find there is enough evidence of disparate treatmengregardi
unauthorized overtime create aliscriminatory inference, Vaughan has made out such a case.

2. Legitimate Nondiscriminatory Reason

As Vaughan concedes, Boeing has plainly met its light burden of afitnguéalegitimate
nondiscriminatory reason for suspending and terminating Vaughan: his repetdagdns of
FOD rules and his violation of unauthorized-overtime rules.

3. Pretext

At this stage“the burden shifts back to the employee, who, to defeat a motion for
summary judgment, must show that the employer’s articulated reason was afpretex
intentional discrimination.”"Doe v. C.A.R.S. Prot. Plus, In&27 F.3d 358, 364 (3d Cir. 2008).
To do this, the plaintiff “must point to some evidence, direct or circumstantial, froah\ahi
factfinder could reasonably either (1) disbelieve the employer’s atgcllegitimate reasons; or
(2) believe that an invidious discriminatory reasaas more likely than not a motivating or
determinative cause of the employer’s actioRuentes v. Perski&2 F.3d 759, 764 (3d Cir.
1994).

Vaughan fails to make this showing. He puts forth four pieces of evidence ot prete
First, he again points to the data from Boeing’s internal investigaksmifying other FOD
violators He correctly notethat althoughhe seven white employea®re disciplinedthey
were all given written warnings, while the black employee was suspendebeaHispanic

empoyee fired. But a closer look reveals a disgriminatoryexplanation: thevhite employees

15> Compare, in this respedtlaull v. Divisionof State Police39 F. App’x 769, 773-74
(3d Cir. 2002).

13



were all firsttime offenderswhile the black employee had previously received a written
warning and the Hispanic employee had previously received both a wrédtaemg and three
separate suspensions. Given Boeingigpssivediscipline system, tlee outcomeare logcal,
a the very least, the datalfto show that white employees were treated better than similarly
situated black and Hispanic employees.

Next, Vaugharrefers back tdis sweeping assignments, arguihgt Boeing’s “shifting
explanations” for why Vaughan was givetoseassignmentshould cast doubt on the reasons
put forward for Vaughan’s suspension and termination. A plaintiff may indeed sh@xtpret
identifying “such . . inconsistencies . . . in the employer’s proffered legitimate reasons for its
action that a reasonable factfinder could rationally find them ‘unworthy déoce.” Fuentes
32 F.3dat 765 (emphasis omitted) (quajiBzold 983 F.2d at 523 But Vaughan has not done
this. Any inconsistencies about why he wasigned to swegfhat is whether Boeing’s
certificationsexcusds true or false) are wholly unrelated to Boeing'’s “proffered legitimate
reasons for its acin”—that is, why itsuspendedndfired Vaughan. Those reasons are separate
andclearfrom the record Vaughan’s multiple compliance failureAs Vaughan has not
identifiedany inconsistencies in those reasons, he has not shown pretext.

Third, Vaugharclaimsthe fact that hevorkedfor Muldowney for less than two months
shows he was never given a chance to sucaeéddnstead that Muldowney “was intent on
finding a way to terminate him.” BMaughan’smultiple—and undisputed—violations during
those two monthwere fornonperformanceelated work rulesrudimentary mattersf
workplace order and safety. As to such matiers,generally‘the prerogative of the employer
.. . to determine what constitutes a breach of protocol and the consequences that follo

Fasold v. Justice409 F.3d 178, 193-94 (3d Cir. 2005). Soghertness of the time that

14



Vaughan worked for Muldowney, when viewed against the natWawghan’s breaches of
protocolduring that timedoes not show pretext.

Finally, Vaughan claims th&uxton’sstatedpositive view of Vaughais' credibility
(developed through multiple counseling sessions) suppsrtestimony regarding similarly
situated white employees being treated differenfgcessarilyhowever, | havapplied
throughout my analysihe fundamental precept th@t summary judgment tievidence of the
non-movant is to be believédAnderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986). Even
acceptingvaughan’s version of eventsgcdncludehe has failed to show pretext. For this reason,
his discrimination claira fail as a matter of law.

B. Retaliation Claims

Vaughan also claims Boeing retaliated against recabse he made sweepiajated
complaints to Buxton, which Buxton then communicated to MulhollandBdeenghuman
resources headTheseclaims similarly fail Title VII's antiretaliation provision “forbids
employer actions that ‘discriminate against’ an employee . . . because‘bppgwsed’ a practice
that Title VII forbids.” Burlington N. & Santa Fe Ry. Cwe. White 548 U.S. 53, 59 (2006)
(quoting 42 U.S.C. § 20008¢a))° Retaliation claims also follow thtareestepMcDonnell
Douglasframework seeDaniels 776 F.3d at 193, but heraeed go o further than th@rima
facie case to reject Vaughan's claim

To establish a prima facie case of retaliation, a plaintiff must shat(1) he engaged in
protected activity, (2) his employer took adverse action against him, and (3)stherausal

connection betweemé¢ protected activity and the adverse actilah. Only the protectedctivity

16 As with substantive discrimination claims, retaliation claims under the PEEA,
Daniels v. Sch. Dist776 F.3d 181, 192-93 (3d Cir. 2015), and § 198&Estate of Oliva ex
rel. McHugh v. New Jerse@04 F.3d 788, 798 (3d Cir. 2010), are governed by the same standard
as Title VII retaliation claims.

15



and causation prongs are relevant here, as plainly Boeing took adverse @aiosis\éaughan.
As to protected activitygoth parties agree Vaughan engageitl, iaven thouglhey define the
activity differently.

But it is immaterial how the relevant activity is viewed, because Vaughmarotahow
that either form of activity was the cause of his suspension or firing. Témnresimple: there
is nothing in the record to suggésatVVaughan or his counsel@ver communicated anything to
anyone at Boeing aboutyallegation of discrimination. As Buxton testified, thay thing he
told Mulholland about his otherwissnfidential sweepingelated exchange with Vaughan was
“what Mr. Vaughan had related to” hintne “was spending an unusual amount of time
sweeping.” Nothing more was saidvaughanfails toshowthat anyone at Boeing, let alone the
decisionmakers in his suspension and firing (Muldowney and Bates), lyakhamwledge either
that(1) Vaughan told Buxton he felt unfairly treated because he was the only blpltkyeenin
his area, 0(2) aboutBuxton’s belief that Vaughan’s sweeping assignments were possibly
connected to discrimination.

“[F] or protected conduct to be a . . . factor in a decision, the decisionmakers must be
aware of the protected conduct®mbrose v. Township of Robins&@03 F.3d 488, 493 (3d Cir.
2002)}" Here because Vaughan cannot shiig, he insteadisks me tdinfer from the facts
related to” the Buxton—Mulholland exchange that Mulhollaedt toldGarehan that “Vaughan
believed he was being discriminated against,” famally Garehan conveyed that view to
Muldowney. But that asks me not only to “heap inference upon inferefctl'v. Perry, 82

F.3d 1291, 1297 (3d Cir. 1996), but to assume without any evidence that Mulholland somehow

7| note thatit is no longer suffi@nt for protected activity to be merely one factor in the
decision; rather, “retaliation claims require proof that the desire to retalés the butor cause
of the challenged employment actiorlJniv. of Tex. Sw. Med. Ctr. v. Nass&B3 S. Ct. 2517,
2528 (2013).
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knew that Vaughan had engaged in protected activity. On summary judgimesnfitiement of
the non-moving party ismited toall “reasonable” inferenceddampton v. Borough of Tinton
Falls Police Dep’t 98 F.3d 107, 112 (3d Cir. 1996). Following Vaughan’s suggested approach
would be a bridge too far. For this reason, Vaughan fails to show a causal connectemmbetw
his proteted activity and hisuspension or termination, and thHags to establish a primiacie
case of retaliation.
IV.  Conclusion
Boeing’s Motion for Summary Judgment will be granéed Vaughan’s discrimination

and retaliation claims will be dismissedn appropriate order follows.

/sl Gerald Austin McHugh
United States Districludge
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