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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ORLANDO SMITH,

Plaintiff,
V. ) CIVIL ACTION
: No. 15-4913
COMHAR, INC,,
Defendant.
MCHUGH, J. March 9, 2017

MEMORANDUM

This is an unusual Title VII case, both becauseitcerns sex discrimination claim by a
male plaintiff, and becaugbkat plairiff was a managewvho nowallegesthat he was fired largely
due to the actions of employees whom he supervidedording toPlaintiff, these employees
objected to working for a male boss and therefore waged a campaign of mistitforamal
insubordination in an attempt to get him fired. Plaintiff furtimaintains that his employer,
Defendant COMHAR, was complicit in this effort, leading to his termination. Altesgly,
Plaintiff argues that Defendant fired him because he filed a sex discriminatiggiaint. Because
the record contains marginal ifyaavidence of discriminatory animus or retaliatory intent, and
because Plaintiff fails to rebut Defendant’s ridbseriminatory rationale for his termination,

Defendant’s Motion for Summary Judgment is granted and Plaintiff’s claiendismissed.

UNDERLYING FACTS

DefendantCOMHAR is a nonprofit organization servimdividuals with mental illness and

with mental and physical disabilities. Among other thisfendanprovides Targeted Case
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Management servicdsr those with “severe and persistent meibaéss . . . who have overused
psychiatric emergency services and experienced psychiatric hospitalematitmn homelessness.”
MSJ at 3. In April 2014,Plaintiff Orlando Smitlwas promoted to theogition of Targeted Case
Managemen(TCM) Supervisor: In this capacity, he oversaw a team of six Case Managers, each
of whom worked directly with around 30 client§he decision to hire Plaintiff was made by Catina
Anastasiadis, who had previously served as TCM Supervisor before being promoted to TCM
Director. As TCM Director, Anastasiadis was Plaintiff's boss.

Plaintiff's tenure as TM Supervisor got off to difficulstart. Within two weekshe began
having problems with two of his direct reporfBammy Hairston and Lori Mina. These problems
first arosen the context of daily morninggammeetings. Because Case Managersaépaunch of
their timeserving clientsn the field, theemeeting werethe only regular opportunésfor Plaintiff
to interact with his entire team. Plaintiff used therning meetings to make announcements and to
gather information aboutis team members’ clients.

As early as his first week on the job, Plaintiff maintahest Hairstorwasinsolent and
uncooperative at morning meeting8y way of example, Plaintiff clainthatduringat leasone
morningmeeting, Hairstomvorked on an office computer instead of listening to hewvadkers did
not look up from the computer screen when speaking to Plaintiff, and refused to provide additional
information about her clients whétaintiff requested it According to Plaintiff, Hairston’s
unpleasant and obstina#itude carried over from morning meetng their individual encounters.
For instancePlaintiff claims thatduring one-on-one meetings, Hairston “sighed, eye rolled, and
played with her cell phone . . ., agdudgingly gave limited information asatked for a report on

each client MSJ Ex. 4 at *81. He also claims that Hairston routinely viol@@¥MHAR

11t is not cleafrom the recordvhatPlaintiff's position was prior to his promotion, or how long he
held that position with Defendant.
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procedures by failing to provide Plaintiff with her notes detailing client ictierss andthat she
delayed in omplying with Plaintiff's directives

Plaintiff claimsthat he did nothing tavarrantHairston’s insubordinatigmather, hesays
that Hairstordefiedhim because she harbored a general disdain for mmesupport of this theory,
Plaintiff proffers testimony from Kelli Seibert, a Case Manag€&€@MHAR, but not one of his
direct reports.According to Seibert, Hairston didtritike men. So she treated all men like crap.”
Resp.Ex. A at 13.

Whateve causeHairtson’shostiledemeanor, Plaintiff eventually responded by
admonishing her in front of her colleaguging morning meetingMina took issue with
Plaintiff's publicrebuke. In an-enail to Plaintiffand his superioAnastasiadis, Mina claimed that
Plaintiff's poor facilitation resulted inhaoticmorning meetings, and that Plaintiff had unfairly
singled out Hairston for a reprimand when others were engaged in kirdisauptivebehavior.

Prompted by Mina’s enail and Plaintiff's complaints about HairstdAnastasiadis
intervened. On May 5, 2014, smediated meetingsoth between Plaintiff and Hairston and
Plaintiff and Mina. Plaintiff describes Anastasiadis as a passiveqyaatit in these meetings, but
there is evidence that she reiterated to Hairston and tkatdlaintiff wagheir supervisor, that the
format and content of the morning meetingsevmattereommitted to Plaintiff's discretion, and
that Hairston was obligated to provide Plaintiff with informatiorhenclients

Any improvement followinghe May 5 meeting was fleeting. Four days later, dutheg
morning meeting on May ®laintiff publicly reprimanded Mina for using her computafter he
had expressly requested that team members refrain from doiAghsoreproach promptddina to
again email Plaintiff andAnastasiadis, and again accuse Plaintiff of seldgtieling out demerits

while ignoringother unruly behavior.



To Plaintiff's annoyance\ina’s habit of airinghergrievancesvith Plaintiff in e-mails to
Anastasiadis resurfaced less than three weeks later, on May 28. On thaaidif, Was notified
that one of Mina’s clients was having a medical emergency. Believing that Msaws meeting
and therefore unavailable, Plaintiff “proceeded to seek coverage . . . based on thdiorforma
available tame, usingmy judgment and discretion as supervisor.” Resp. Ex. F at *4. Unbeknownst
to Plaintiff, Mina had already arranged for another colleague to attend todmér tlater that
afternoon, Mina copied Anastasiadis on amai} to Plaintiff in which she criticized him for failing
to call her before intervening with her clieatd claimed that his failure tmmmunica¢ had
caused panic and confusiotd.

At or around this time, Plaintiff claims that Anastasiadis revealed to him that Hairston an
Mina disagreed with her decision lire Plaintiff as TCM Supervisor. During his deposition,
Plaintiff remembered his conversation with Anastasiadis this way:

She said, | talked with the team before you were hired anddeid | tried to keep

them in the loop about who we were considering. And she said, the only two people

that had any problem were those two [(Hairston and Mara] it seemed to be

about the men. That was when gender came into it. | mean, that's when

Q. What does that mean, it seemed to be about the men?

A. Well, from what | understood, about the men she was considering for the job.

She said . . . she was keeping the team abreast of who she was confidénag

position. . . .And | assume she was giving names-drthink there was another

gentleman that- there was another case manager who applied.

Resp. Ex. B at 40.

Faced withwhat he perceived assubordinag behavioby two employees who had
apparently objected to his hifelaintiff attemptedn late Mayto initiate more formal disciplinary
actionagainst Hairston and Mingt Anastasiadis’s recommendation, Plaintifafted ‘Memos of
Concern,” documenting his grievances watth Also at Anastasiadis’'s recommendation, Plaintiff

shared these memos witlonica LoweMiller, Defendant AssistanDirector of Human

Resourcesand asked faner permission to send the memos to Mina and HairsBetause
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Plaintiff had only been a TCM Supervidor short time Lowe-Miller withheld her permission and
instead directed Plaintiff teerbally communicateif concerns to his team members.

Unhappy with LoweMiller’s proposed approach, Plaintdppealedor helpto Michelle
Feeney, Division Director for Intensive Behavioral ServemedAnastasiadis’®oss. In an eall
dated June 19, Plaintiff wrote to Feeney, apparently in reference to Hairstanedlly sorry to
bother you with this but I don’t know what else to denay have to ask you to intervene in helping
myself and Catina with a personnel reathat we can’t seem to fik Resp. Ex. C. In response,
Feeneyirected Anastasiadt® meet again with Plaintiff and Hairston.

Plaintiff's growingsense of frustration was apparently shared by Mina and Hairston.
Around the time of Plaintiff's -enail to Feeney, both of them complained to Anastasiadis that
Plaintiffs management style was unprofessional and dominedviing; further alleged that
Plaintiff's failure to communicate effectively was adversaffecting his teanis ability to serve
clients MSJ Ex. 5 at 3.

In response to Plaintiff's e-mail to Feeney, Anastasiadis convened anatedesinother
meetingbetween Plaintiff and Hairstamm June 26 According to Plaintiff, at that meeting,
Anastasiadis told Plaintiff and Hairsttimat “she expected us to be able to work together,” and that
“if things didn’t get better . . . it would go to HR” and Hairston would likely be traredeff of
Plaintiff's team. MSJ Ex. 4 at *25.

Anastasiadis’s performance at the June 26 me@ditegl tosatisfyPlaintiff, who left feeling
unsupported in his role as superviséiccording to Anastasiadis, Plaintiffesxasperatiotoiled
over in a meetinghe had with him the next day, June 2Vhile it is unclear what was discussed at

that meetind, Anastasiadis claims that Plaintifehavednappropriately. More specifically, she

’The record does not disclose what was discussed at the June 27 meeting,oatl dros:

Anastasiadis to Plaintiff a few days earlier suggests that she intended te osseting “to address

chain of command and coming to me first for problem resolution, things are usuafigsttiat the
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claims he “act[ed]n a condescending manner towards me, was disrespectful and spoke in a very
aggressive manner-observations that mirrored reports from Mina and Hairston regarding
Plaintiffs demeanor. MSJ Ex. 5 at Rlaintiff disputes Anastasiadis’s@mnt of their June 27
meeting and claims that his demeanor was prafeakat all times

By earlyJuly, with no signs of improvement in Plaintiff’s relationship with Mina and
Hairston,Anastasiadis decided it was time to erti&t in the effort to brokepeace Accordingly,
Plaintiff, Lowe-Miller, and Anastasiadis met once on July 8 and three times on JuBt iHe first
of the three July 1#eetings, Anastasiadis, Lovidiller, and Plaintiff discussed Plaintiff's
perceived lack of support and his behavior during the Junee2fing with Anastasiadis. At the
second and third meetings, LowaHer, Anastasiadis, and Plaintifhet with Hairston and Mina,

respectively.Lowe-Miller described thse meetings as “counseling sessions” for Hairston and

Mina, both of whom were to é&ceive documentation. . with regards to what it is that was

expected of them.” MSJ ER.at *14. This documentation was to be based on written feedback
from Plaintiff.

Anastasiadis and Plaintiff remember theyJld meetings differently. According to
Anastasiadis, the meetings “seemed to be positive . . . we agreed that we would wbek e
team in the future [and] seemed to be able to resolve the issues.” MSJ Ex\VBlears.
Anastasiadis saw a productigisscussionPlaintiff sawanother missed opportunity to punish
Hairston and Mina. Regarding the documentation that was to come out of the meetitiff, Pla
said “we were going to submit our feelings about the meeting or what we thoudbatnede

heard to [Anastasiadis]” who would then “draw up a memo or somethM§J Ex. 4 at *44-45.

unit end.” MSJ Ex. 4 at *90. In other words, it appears that Anastasiadis intendedPtaingiff to
take greater responsibility for resolvipgrsonnelssues—hardly the support that Plaintiff felt he
deserved.
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Plaintiff descrbed this process dkind of prolonging the issue and not coming to a resolutidd.”
at *45. Hethereforedecided to take a different approach.

On the evening of July 14, Plaintgént aresmail to Barry McLaughlin, Director of Human
Resourcesand copied Anastasiadis. In thaneil, he vented his frustratiowith what he saw as a
lack of supportaind alleged for the first time that he veagidim of sex discrimination. As Plaintiff
put it: “This message is to inform you of my concern that | am being discrimingééalsabecause
| am a man. . .[E]veryone who is critical of my supervision of Ms. Mina and Ms. Hairston are
women.” Id. at *92. Anastasiadis reactdd Plaintiff's email with exasperationwriting that night
in an email to LoweMiller, “I have tried to work with Orlando to resolve these issues and be
supportive but now the accusations of discrimination.” Resp. Ex. E at 75. McLaughlin replied t
Plaintiff the samevening and suggested meet withH.R. to discuss BiconcernsThe following
day, Plaintiff declined McLaughlin’s offerand,citing his recent experience, expressed his belief
that further discussion would prove futile. McLaughlin offered to meet®é@mtiff if he changed
his mindandencouraged him to follow-up on the July 14 meetings by “provid[ing] written
feedback” to lowe-Miller and Anastasiadis. MSJ Ex. 4 at *91. McLaughlin further advised
Plaintiff to “[g]ive Catina the opportunity to prepare the memo, then considessteps for
resolution.” Id. Instead on July 16Plaintiff filed a complaint with Pennsylvaniduman Relations
CommissionPHRC)in which he alleged that Hairston and Mina were treated better than he was
because “I received criticism and they were favored” by “women in mareagegoositions . . .
because they were womenMSJ Ex. 11 at 3.

Onor around Wednesday, July 3@|aintiff had a tensmeeting (or meetingswith Mina in

his office. Mina later describédrguing back and forth” with Plaintiff aftenfing to “state [her]

% samuel Nelsoranother of Plaintiff's direct reportsyerheard the aftermath of a meeting that he
believes took place on Wednesday, July 30. Mina describes a tense confrontation mtithdtiai
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side” of an issue. MSJ Ex. 2B at 1. According to Mih#s interaction “put men tears.” Id.

Samuel NelsonMina’s co-worker and one of Plaintiff's direct repodserheard the aftermatt
Mina’s meeting with Plaintiff. He claims that Mimeas “furious” when she exited Plaintiff’s

office, that she slamed the door, and “ever so loudly” said “I'm going to get that bastard fired, |
promise I'm going to get him firetd Resp. Ex. D at 10.

August 1 marked the beginning of the endPtintiff's tenureasTCM Supervisor The
previousevening in anticipationof a two-day absence from work the following wedkina sent an
e-mail to Plaintiff and her teammat&s which she provided an update on four of imere
challengingclients. Regarding one of those clieftd), Mina wrote

She has been using PCP a‘lostopped going to D&A program and swears she is

fine. 1 will be meeting her on Friday [August 1]. Only concern with her is an

overdoes [sic] or getting into legal trouble. | will inform her tomorrow thvaitlibe

gone and gie her the office number.

MSJ Ex. 4 at *93.

COMHAR acts as a representative payee for sofnis clients including KM. In this
capacity, it receives clientsntittement benefitand disburses funds to those clients over the course
of the month.Pea a previous greementhat Mina hadeachedvith KM, KM was to have received
a portion of her monthlipenefitspayment on August 1. On the morning of AugusI¥, came to
Defendans office and asked for her money. This happened some time before 9:189Vlwlaen

arrived atwork. Maggie Wiernicki, a clerical workenotified Plaintiff of KM’s presence and asked

Plaintiff if, in Mina’s absenceéye would be willing to bring KM her funds. Plaintiff agreed and

Thursday, July 31. Given the apparent infrequency witich Plaintiff met individually with
direct reports, it appears likely that Mina and Nelson were referring tathe seeting.

* Heavy use of PCB a serious cause for concern, which should bees@dent to a social services
professional. According to the National Institute on Drug AbuBEF is an addictive drug; its use
often results in psychological dependence, craving, and compulsive behavior. . . andersers of
become violent or suicidal. . . High doses of PCP can caim@&as, coa, and even death.”
National Drug Intelligence Centd?CP Fast Fact$2003).
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handed over KM'denefits allotmentvithout first contacting Mina. When Mina arrived a short
time later, she expressed dismay at Plaintiff's actitandted him for not calling her before
surrendering funds ta client who had recently relapseshdworried that KM was “going to take
that money and go off and overdose on drugBISJEX. 4 at *61. The interaction ended with
Plaintiff promising to have Nelson check on KM the following day, and Mwoiagoff in search of
her client.

The incident with KMfirst came to Anastasiadgattention on Saturday, August 2, when
Mina sent her an-mail the subject line of which read “Supervisor Help...Again (sorry).” MSJ EXx.
2B at 1-2. In that email, Minareferred tathe events of the previous day as an incident “of major
concern,” and labeleRlaintiff's failure to call her before distributing funds to KM as “another
prime example of no communicationld. at 2. Mina went on to descrilB¥aintiff's team as
hamstrung by confusion and miscommunication regar@eme Manager vacation schedules and
stated that she didbt“feel comfortable leaving my team members with my case load for my short
vacation” apparenthbecause she was unsure who would be in the officever ¢or her. Id.

Anastasiadisesponded to Mina that evening, thanking her for voicing her concerns.
Anastasiadis then forwarded Mina’s e-mail to her superdiz@ney, and to Lowwliller in HR.
Feeney responded later timaght, writing:

| amrequesting we pull [Plaintiff] off the schedule until we can evaluate thiseur

Clearly the team is not functioning and it has become unhealthy and affecting the

work. And if in fact he gava consumer([.e., KM)] moneythatwas at risk with

poorknowledge than [sic] | am even more concerned.
Id. at 1.

On Thursday, August 7, Anastasiadis &eegneymetwith Plaintiff to discuss the incident
with KM. Plaintiff’'s position at this meeting was that he had done nothing wrdngarited to

make it clear, | made no decision to give [KM] heoney. You know, | was asked tgive KM

her money by Wiernicki, theadministratie clerk MSJ Ex. 4 at *63. According to Feeney,
9



Plaintiff also faulted Mina for failing to adequately warn him about KMisntrelapse and risk of
overdose, and claimed that, had he been adequately apprised of KM’s situation, he would have
withheld her funds. MSJ Ex. 2 at 3.

The following day, August 8, Plaintiff was called into Anastasiadis’s @ffibere Lowe-

Miller informed him that he was suspended effective immedia#®hastasiadis assumed Plaintiff's
responsibilitiesduring his suspensiorWhile Anastasiadis was filling in for Plaintiff, she and
Feeney claim thatheuncovered additionaxamples of Plaintiff's mismanagemeimicluding his
failure to regularly meet ith his direct reports and to follow through on administrative tasks that
Anastasiadiviaddirected him tacomplete. MSJ Ex. 2 at 4; Ex. 5 at 7-Ahastasiadis catalogued
these and other instances of Plaintiff's poor performance in a memo to HRobMet aughlin,
dated August 27. On September 2, Plaintiff was terminated.

Some time thereafter, the PHRC issued a findiritgNofProbable Causefith respect to
Plaintiff's claims for retaliation and wrongful terminatioNSJ Ex. 4 at *94.With respect to the
former claim, the PHRC found that Plaintiff “failed to show a causal connectioe&eahis]
participation in protected activity and his suspension and/or dischddyeat *96. More
specifically, the PHRC concluded that Plaintiff's distribution of funds to KM, ndiilmg of a
PHRC complaint, was the proximate cause of his terminatehnWith respect to Plaintiff's
discriminatory disharge claim, the PHRC concluded that Defentladtarticulatedegitimate,
non-discriminatory reasafor its actiors and that Plaintiff failed to show that the proffered reasons
were pretextualld. Finally, the PHRC noted that, from 2012 through 2014, Defendant “discharged
five employees in supervisory and higher level positions for similar reasonas [Plaintiff] (i.e.,

poor judgment, poor communication, etc.). All terminated employees were ferfthle.”

10



Having exhaustedi©iadministrative remedies before the PHRC, Plaintiff filed dligon.
Before me now is DefendastMotion for Summary Judgment. For the reasons below, that motion

is granted and Plaintiff's claims are dismissed.

. STANDARD

Summary judgment is appropieetif the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter offad.'R. Civ.
P.56(a). On such a motion, “[a]ll reasonable inferences from the record mustbeidravor of
the nonmoving party’ and the court ‘may not weigh the evidence or assess credibility.’
Goldenstein v. Repossessors |i84.5 F.3d 142, 146 (3d Cir. 2016) (alteration in original) (citation
omitted). But if the nonmoving party “fails to make a showing sufficient to edtahlksexistence
of an element essential to that party’s case, and on which that party wilhédarden of proof at
trial,” there is no genuine issue of any material fact and the moving parttitied to summary

judgment. Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986).

1. DISCUSSION

UnderTitle VII of the Civil Rights Act of 1964Title VII), employerscannotdiscriminae
against their employeégecause of . .sex” 42 U.S.C. § 2000&2{a)(1). Title VII also contains
an antiretaliation provision that protects employees from adverse action based on their “oppositi
to] any practice made. . unlawful’by Title VII. § 2000e3(a).

Plaintiff brings Title VII claims allegindpoth sex discrimination and retaliatioHe also
bringsclosely relatectlaims under the Pennsylvania Human Relations Act (PHRA). “A plaintiff's
burden when pursuing PHRA claim is similar to his burden when pursuing a Title VII claim.

‘Generally, claims brought under the PHRA are analyzed under the same stantlaedSederal
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counterparts.””Mason v. Se. Pa. Transp. Ayth34 F. Supp. 3d 868, 872-73 (E.D. Pa. 2015)

(quotingKroptavich v. PaPower& Light Co., 795 A.2d 1048, 1054 (Pa. Sup€t. 2002).

A. Sex Discrimination: Discriminatory Termination

Lacking direct evidence that he was fired because he is Rialatiff attempts to prove
through indirect evidence that his firing was motivated by discriminatory animdsect evidence
claims like Plaintiff'sare analyzedinderthe threestepframework firstarticulated inMcDonnell
Douglas Corp. v. Gree11 U.S. 792 (1973)

First we ask whether the plaintiff has stated a prima facie case of discriminatioif [Jhe

has, we ask whether the employer has advanced a legitimate reason for its esntuct;

finally we give the plaintiff an opportunity fgrove that the employer's proffered reason is
pretextual.

Jones v. Se. Pa. Transp. Auff96 F.3d 323, 325-26 (3d Cir. 2015).

1. Plaintiff's Prima Facie Case of Discriminatory Termination

To state a prima facie claim of sex discrimination, Plaintiff must establish four éeemen

(1) that [he] is a member of a protected class; (2) that he was qualified for the

position; (3) that he suffered an adverse employment action; and (4) that dine acti

occurred under circumstances that give rise to an inferengdavfful

discrimination.

Mason 134 F. Supp. 3d at 873. For purposes of Defendant’s Motion for Summary Judgment, the
first three elements of the prima facie case are not in dispute.

Regarding the fourth elememtlaintiff needonly demonstratéhat the facts of this case are
“compatible with discriminatory intesti.e., that discriminatiogouldbe a reason for the
employer's action."Marzano v. Comput. Sci. Corp. In®1 F.3d 497, 508 (3d Cir. 1996)he
Third Circuit has “held on numerousaasions’that “this initial buden is not intended to be

onerous’ Id. Thus,to show that he was terminated “under circumstances that give rise to an

inference of unlawful discrimination,”l&ntiff merely need$o show that “he ultimately was
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replacedoy a person outside the protected class,” i.e., a wodamt 503 (quotingChipollini v.
Spencer Gifts, Inc814 F.2d 893, 897 (3d Cirgert. dismissedd83 U.S. 1052 (1987)). This he
has done Plaintiff's replacement as TCM Supervisor, Anyightner, is femalgthereforePlaintiff

has establishea prima facie case of discriminatory termination.

2. Defendant’s Legitimate, NeBiscriminatory Reasons for Plaintiff's Termination

In the second step of tidcDonnell Douglasramework, the burden shifts to Defendant to
put forth a legitimate, nediscriminatory reason fdiring Plaintiff. Defendaneasilycarriesthis
burdenby pointingto, among other thing®laintiff’s inability to resolveor dleviate his conflicts
with Mina and Hairston; his brusque and unprofessional demeanor during the June 27 wiieting
Anastasiadishisfailureto provideAnastasiadis with requested paperwdnis inability to
communicate effectively with his staff regarding client issaresstaff deliverableshis lapse in
clinical judgmenin distributing funds to KM, a client he knew had recently relapsed; and his

failure to acknowledge any responsibility for his role in placing KM &t ris

3. Plaintiff's Claim that Defendants Proffered Reas are Pretextual

To survive ammaryjudgment Plaintiff mustshowthat Defendant’s proffered legitimate,
non-discriminatory reasons for Heyminationwerepretextual. Plaintiff can establish pretext under
two theories He can eith€lprovide evidence that allows the factfinder to infer that discrimination
was more likely than not a motivating or determinative cause of the adverse/ermapi@ction,”
or, alternatively, he catpresent evidence that casts sufficient doubt upon eadte dégitimate
reasons proffered by the defendant so that a factfinder could reasonably cdmai@deh reason

was a fabricatiofi Atkinson v. LaFayette Coll460 F.3d 447, 454 (3d Cir. 2006).

a. Discrimination as a Motivating or Determinative Cause
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To succeed on the first theory, Plaintiff must poingvaence “from which a factfinder
could reasonably conclude that the defendant's proffered reasons wereddbiifiaadntes v.
Perskie 32 F.3d 759, 764 (3d Cir. 1994Pplaintiff attempts to do thim two ways: through the use

of comparators to prove disparate treatment and through a cat’s paw thedbylitf. lia

I. Disparate Treatment

Plaintiff claims that discrimination can be inferred from the factBledendantreated its
employees more favably than it treated himSpecifically, Plaintiff maintains th&gtl) Mina and
Hairston were spared any disciplinary action, while Plaintiff was termifiatediling to resolve
his conflict with them, and tha{2) Wiernicki was not terminated even though srees partially
responsible for the disbursement of funds to KM and had previously distributed funds to clients
without proper authorization.

“When using comparators to establish pretext, plaintiff must show that the individuals
engaged in the same conduct as him and that they shared in common all relevant asgects of hi
employment.” Ade v. KidsPeace Cor®98 F. Supp. 2d 501, 514 (E.D. Pafyd, 401 F. Appk
697 (3d Cir. 2010) Plaintiff’'s comparatoibasedheory fails because the conduct he attributes to
Mina, Hairston, and Wiernicki differed materially from the cortdbat led to his termination.

In broad terms, one might argue tMiha and Hairston engaged in the same conduct as
Plaintiff insofar as all three failed t@ork together effectively and repeatedtymplained about the
situation toAnastasiadis But unlike Mina and Hairston, Plaintiff was@per visor; an integral part
of his job was to manage the employees reporting to him in an effectiveRAagtiff was fired
because he regularly failed to mewtividually with his team membe@ndfailedto establish clear
lines of communicatiowith histeam—supervisory dutiethat were not assigned to Mina and

Hairston Furthermore, to the extent that Mina, Hairston, and Plaarigiged in the same

14



conduct, the record shows that tlvegre treatedh the same wayall three metepeatedlywith
Anastasiadis and Lowliller, were given an opportunity to discuss their difficulties, and were told,
essentially, to work it out.

Plaintiff's comparison t&iernicki is similarly unavailing For starterswiernicki merely
asked Plaintiff tadisburse fundso KM, she did not disburse the funds hers8é&cause Wiernicki
was an administrativemployee and not a supervisBfaintiff retained the final say in the matter
and could have declindter requesto distribute funds to KM until he checked in with Minia. my
view, the notion that his conduct, as team supervisor, is excused because he acted eteeapons
request from an administrative aide calls into question his judgment as a sopeRturthermore,
Wiernicki's conduct appears less culpatilan Plaintiffsbecause shwas not copied on Mina’s e-
mail and thus did not know of KM’s recent relapse and risk of overdose.

Plaintiff also attempts to demonstrate disparate treatment based on two presichergsnn
which Wiernicki was disciplined, but not terminated, for distributing client fundsowttproper
authorization from the relevant Case Manager. However, the incidents refergrilathbff differ
substantially from Plaintiff’s distribution of funds to KM. On one occasion, rathardisburse
client funds to a case manager as requested, Wiernicki used her own money to powneHader a
client. On another occasion, when an elderly client was too infirm to climb tretstBefendant’s
office, Wiernicki disbursed the client’s funds to the client’'s roommate who haquefindy
accompanied the clieduringpastoffice visits While both of these incidents were breaches of

Defendant’s protocol, these incidemtsre not identical or substantially similar to Plaintiff's

® Plaintiff claims that Defendant’s failure to discipline Hairston and Mina sometpposts a free
standing sex discrimination claim. As an initial matter, Plaintiff never explains tHeobegja for

this claim. Moreover, the record makes clear that Defendant did requistddand Mina to

attend multiple counseling sessions with Anastasiadis and eventually withNliblere- Plaintiff
believed these meetings were insu#idi responses to Mina and Hairston’s insubordination, but he
offers no explanation as to why Title VIl mandated the punitive approach that hedfavore
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conduct because neitheven approaches the gravityaoknowing disbursal of funds to a recently
relapsed drugser. These distinctions aside, Plaintiff's attempt to use Wiernicki as a comparator is
unpersuasive because Plaintiff was fired not just for his role in the incident Mithu for that
combined with his other failings as a TCM Supervisor.

When Defedant’s treatment of Plaintiff is compared with its treatment of similarly situated
supervisory employees, Plaintiff's disparate treatment cdgupearsveaker still. As noted by the
PHRC, from 2012 through 2014, Defendant fired five other employees in supervisory positions
who, like Plaintiff,allegedlyexhibited poor judgment and failed to communicate effect\alyof
these terminated employees were womigloreover, Plaintiff appears to concede that Anastasiadis
did not treathe twofemalesupervisors who reported to her any differently than she treated him.
When asked during his deposition whether he could “point to any treatment that Gag&rjaeay
other two direct reports] that was more favorable than the treatment thadtyfloong Catina,”

Plaintiff responded “No, not specifcally. And I'm stating that- no | can’t.” MSJ Ex. 4 at *55.

On this record, no reasonable finder of fact could conclude that Defendant’s @isparat

treatment of male and female employees gives rifigetaference thiediscriminatory animus

played a motivating or determinative role in Plaintiff’'s termination.

il. Cat's Paw Theory of Liability

Undera cat’'s paw theory of liability, “an employer may be liable for employment
discrimination if the source of illegal animus was not the final employment deamskar but
rather another employee whose animus proximately caused the adverseranplastion at issue
in the case.”"Mason 134 F. Supp. 3d at 873—74. To prevail on a cat’s paw theory, Plaintiff must
establish that

one or more of his nonsupervisory coworkers: (1) performed an act motivated by
discriminatory animus; (2) the act was intended by the coworker to cause aseadver
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employment action; (3) that act is a proximate cause of the ultimate employment
action; and either (a) defendants acted neglig by allowing the cavorker’s acts

to achieve their desired effect though they knew (or reasonably should have known)
of the dscriminatory motivationor (b)the coworker was aided in accomplishing the
adverse employment action by the existence of the agency relation.

Burlington v. News Corp55 F. Supp. 3d 723, 738-39 (E.D. Pa. 2@imternal citations omitted).
Plaintiff's cat’'s paw theory is based on Mina’s role in his termination. Seaityf Plaintiff claims
that Minafalselyreported that KM wsmissing as of Saturday afternotimat Defendant accepted
Mina’s report without conducting an adequate, independeastigation and that Mina’s fhissing
client” reportwas theproximatecause of his termination

Accepting forpurpose®f argument Plaintiff’'s version of events, his cat’s paw theory still
fails because theiis no evidencélina was motivated by discriminatoanimus. Plaintiff’'s only
evidence of Mina’s alleged antiale bias is the statemeattributed to Anastasiadis, that Miga
and Hairstors objectionsto Plaintiff's hire“seemed to be about the men.” Resp. Ex. B &t 40.
Anastasiadis personal opinion about Mina’s purportdte of mind has little if any probative
value, and hardly suffices as evidence of discriminatory animus. It threedefes nothing to
advance Plaintiff's claim.

Significantly, nothingelse in the record suggests that Mivess motivated bdiscriminatory
animus. While Kelli Siebert claimedhat Hairstordidn’t “like men” and “treated all men like
crap,”Resp. Ex. A at 13, none of Mina’s egrkers offeedtestimony suggesting thitina had a
similar anttmale bias And while Mina’sthreatthat “I’'m going to get that bastard fired”
demonstrates that skonglydisliked Plaintiff the Third Circuit hasvarnedthat “an unfortunate
and destructive conflict of personalities does not estaldishas discrimination.”Ezold v. Wolf,

Block, Schorr & Solis-Cohe®83 F.2d 509, 544 (3d Cir. 1992).

® Anastasiadis denies ever having uttered this statement.
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Because Plaintiff fails to establish that Mina acted with discriminatory animusattsgpaw

theorycannot succeed

b. Plaintiff’'s Claim that Defendant Fabricated its Legitimate Non
Discriminatory Reasons for His Termination

Plaintiff nextassertshatDefendant proffered nondiscriminatory reasons for firing him
were mere fabricationsTo survive summary judgment on this thed?laintiff mustdemonstrate,
by a preponderance of evident®jch weaknesses, implausibilities, inconsistencies, incoherencies,
or cantradictions in the employex’proffered legitimate reasons for its actions that a reasonable
factfinder could rationally find them unwabst of credence.”Fuentes 32 F.3d at 764—65. In doing
so, Plaintiff “must show not merely that the employer's proffered reason mwagvibut that it was
so plainly wrong that it cannot have been the empleye@l reason.’Atkinson 460 F.3d at 454.
In other words, “[tlhe question is not whether the employer made the best, or ewsdasisiness
decision; it is whether the real reason is discriminatidd.”

According to Plaintiff, Defendant fired him because he distributed funds to KM aaddee
KM subsequently went missing famperiod ofdays. Plaintifimakes three argumentstasvhy
these nordiscriminatory reasons for termination lack credentghe could not have been fired for
giving funds to KM becaudee had no way of knowing th#M was at riskof an overdose; 2) his
disbursal of funds to KM could not have been the cause of his termimdterhe was not
authorized to withhold those funds; and 3) he could not have been fired because KM went missing
for several days becaukd!’'s whereabouts were known ©OMHAR oneday after she received
her funds from Plaintiff.

In making hisfirst argumentPlaintiff attempts taleflectblame on to Mina for failing to
adequatelyotify him aboutKM’s risk of overdose According to Plaintiff, Mina’s email of July

31 was not “specifically a warning” about KM becattsmentioned not jusM, butthree other
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clients who “may appear” during Minassheduled vacationResp. at 13. On its face, this is an
extraordinaity weak excuse on the part of a social service professional dealing with gibteihe-
threatening issueg-urthermorePlaintiff’'s own testimony undermines his claim that Mina failed to
put him on notice of KM’s risk of overdose. When asked whether he understood from Mina’s e-
mail thatKM was “at risk,” Plaintiff responded that he “[u]nderstood she was using, Resp.
Ex. B at 54. And when asked whether Mivalexpressed concerns about a risk of an overdose,
Plaintiff answerel that “[a]nytime someone’s using drugs, that’s the concdch.’Finally, while
Plaintiff attemps to downplay the significance of Mina’sw&ail by pointing out that “there were
other names mentioned it, he alsaunderstood that Mirig express purpose in sending thenaH
wasto warnteam members about clients whoight end up . . . in a crisis” during her forthcoming
absenceld. Giventhat Plaintiffknew Mina was using drugs, knelaat therisk of overdose is a
concern “anytime someone’s using,” aaeew that KM might end up “in crisis” in the near future,
Plaintiff's failings as a supervisor are seifident.

Plaintiff's next argues that he could not have been fired for failing to wiHinads from
KM because he was not permitted to do so. Tellingly, none @vidence that Plaintiff mustens
support thisargument actuallgpeals to his authority to withhold funds frormaatrisk client.
ThoughPlaintiff claimsthat COMHAR reguarly disbursed funds to clients where strugging

with addiction® he cites no other instances in whiithmade paymentso recentlyrelapsed clients

’ Plaintiff also notes that Mina should have been in the office by 9:00 a.m. on the morning of
August 1, when KM arrived looking for her check. While it appears that Mina’s tasdiveesa
contributing factor in the incident with KM, as a supervisor, Rlfimtesponsibility was to fill
such gaps.

8 Thisis hardly surprising given that Defendant’s clients are drawn from the ranksroétitally

ill, a population that is particularly prone to substance ab8selNat'l Inst. Of Health
Comorbidity: Addiction and Other Mental llinesa (rev. Sept. 2010https://tinyurl.com/NIH
Report(“Many people who regularly abuse drugs are also diagnosed with mental disnddeiea
versa. The high prevalence tfiis comorbidity has been documented in multiple national
population surveys since the 1980s.”)
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whowere flagged adeingat risk for an overdose. Similarhyhile Nelson and Siebetgstified that
client consent was required bef@efendant could use client fundsrntake a purchasa vary the
schedule on which client fundgere disbursedeither withess address temporary withholding of
benefits in an emergencyy contrast, Anastasiadisaintans that TCM Supervisors not only
necessarilypossess wauthority to temporarily withhold benefits, bt onehadexercisedhat
authority in the recent pa$tMoreover Michelle Feeney claimihat during heAugust 7 meeting
with Plaintiff and Anastasiadis, Plaintéidmittedthat hewould have withheld funds from KM had
he understood the danger that she was in. MSJ Ex. 2 at 3.

Even less convincing Blaintiff's third argument—thatKM’s whereabouts were known to
Defendant by August 2, and that Plaintiff could thereforenagt beerfired because KM went
missing fora periodof severaldays. As an initial matternothing in record shows thBfendant
fired Plaintiff because KM wenmnissingfor several days On the contrary, wheMichelle Feeney
first heard on August 2 of the incident with KM, she worried that the “team is notduimgf’ and
cited Plaintiff’'s decision to give funds to KM as a cause for additional cond@5J Ex. 2b at 1.
These factors, not KM’s whereabouts, led Feeney to announce that she waelguesting we
pull [Plaintiff] off the schedule.”ld. And while Plaintiff claims that Feeney and McLaughlin both
informed him that a “missing client incidémontributed toDefendant’s decision to terminate him,
Plaintiff does not dispute that Ki4iled toshow up for her previously scheduled meeting with
Mina on August 1failed to return Mina’s callghat afternoon, and was therefén@ssing,” if only

for a day™®

® According to Anastasiadis, from 2011 until early 2014, at least one TCM Supermiparéily
withheld client benefits after determining that the client was using drugs. Redp at 4641.

19 plaintiff believesit significant that Nelson visited KM on the morning of Saturday, Auguah@
reported that she appeared “stable,” Resp. Ex. D at 19, though she had “admitted to s@Bking P
on the previous Thursday” and “possibly was intoxicated” that morning, Reply Ex. 20—-A. In
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Finally, in claiming that he was firesblely because he disbursed fund&kd, Plaintiff
ignores the backdrop against which that incident occurféé.record demonstrates that well
before August 1, Defendant had reason to doubt Plaintiff's fithess as a TCM SoipeDagendant
credibly asserts that the incident with KM aggravategdrigeexisting concerns about Plaintiff's
ability to communicate effectivelyoth with his team and withis supervisors. For instance,
Defendannotes that simple phone call to Mina would have alerted Plaintiff to the danger of
disbursing funds to KM It further asserts that Plaintiff’s failure toake that call wamexcusable
in light of Mina’s warning—delivered by @aail the night before-that KM was atisk of an
overdose Defendant alsobserveshat Plaintiffnevernotified his supervisor of the incidentith
KM, and that itwas only after Mina communicatéie following day that Anastasiadis learned that
a client’s safety may have been compromised. Finally, Defepaans outhat Plaintiff
steadfastly refused tmcknowledge that he erred by disbursing funds to KM. According to
Defendant, this failure to assume responsibilityfbat it considered to be a seridagseof
clinical judgmentinched its determination that Plaintiff was unfit for the role of TCM Supetvisor

On this record, | find that Plaintiff has nexposedanyweaknesses, implausibilities,
inconsistencies, incoherencies, or contradictiofSOMHAR'’s version of events that would allow
areasonable fadinderto conclude thait fabricated its legitimate nediscriminatory reasons for
firing Plaintiff. This, coupled with Plaintiff's failure to prove that discrimination was an animating
purpose forhis termination, disposed Plaintiff's Title VII and PHRA sex discrimination claims.

Summaryudgmentwill be granted.

highlighting Nelson’s assessment, Plaintiff seems to argue that Mioa¢erns about KM were
unfounded since KM did not in fact overdose. Thiaonrno-foul argument misses the mark.
Defendant does not claim that Plaintiff was fired beed(id overdosedrather it claims that
Plaintiff was fired because his decision to disburse funds to a recentlyectkgbdict showed poor
clinical judgment. Nelson’s report from Auguste2nforcesthe credibility of Defendant’s
legitimate nondiscriminaty reason.
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B. Retaliation

Like sex discrimination claims, Title VII Retaliation claims are apatyunder the three-
step burdershifting framework oMcDonnellDouglas “To establish grima faciecase of
retaliation under Title VII, a plaintiff must tender evidence that: (1) shegexdga activity
protected by Title VII; (2) the employer took an adverse employment actiorstger; and (3)
there was a causal connection between her participation in the protectdgl antivihe adverse
employment action."Moore v. City of Philadelphiad61 F.3d 331, 340-41 (3d Cir. 2006)the
plaintiff makes out a prima facie case of rigiabn, the defendant must advance a legitimate, non-
retaliatory reason for its conduct, “and, if it does so, the plaintiff must be able tomcernive
factfinder both that the employer's proffered explanation was falsehanitaliation was the real
reason for the adverse employment actidn.’at 342. To meet this burden, Plaintiff must prove
Defendant’s retaliatory motive was the “dat” cause of his terminationUniv. of Tex. Sw. Med.
Ctr. v. Nassarl33 S. Ct. 2517, 2533 (2013).

Plaintiff indisputably engaged in protected activity when meagled BarryMcLaughlin
stating his toncern that | am being discriminated against because | am a man” and wherystwo da
later, he filed a complaint with PHRQ! is likewise undisputed that Plaintifuffered an adverse
employment action when he was terminated. The parties carttester Plaintiff has established
the requisite element of causation, but that issue need not detain me here. Assutnengake of
argument that Plaintiff has estabksta prima facie casef retaliation his claim still fails because
he does not carry his burden at step three difiti2onnell Douglagramework.

Plaintiff's argument as to why retaliatiovas the buter cause ohis terminatiorduplicates
almost exacthhisarguments to whysex discrimination waa motivating or determinative cause
of his terminationl thereforesee no reason teped& my earlier analysis.For thesamereasonghat
Plaintiff failed to demonstrate that Defendant’s proffered legitimate reasotesihination were a
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pretext for sex discrimination, | find that Plaintiff cannot carry his burdgmaving that Defendant
fired him out of retaliatiort' Defendarits Mation for Summary Judgment is therefore granted as to
Plaintiff's Title VII retaliation claim and related claims under the PHRA.
V. CONCLUSION

Defendants Motion for Summary Judgment is GRANTED and Plaintiff's claims are

dismissed. An appropriate Order follows.

/s/ Gerald Austin McHugh
United States Districludge

1 plaintiff proffers one additional piece of evidence to support his retaliation claim: Anastasiadis’s
July 14 email to LoweMiller where she wrotél have tried to work with Orlando to resolve these
issues and be supportive but now the accusations of discrimination.” Resp. Ex. E at 75. This
remark is temporally distant from Plaintiff's termination. In context, cedas a lament after
reference to her many attempts at counseting,also faily weak evidence of retaliatory intent.
Whatever probative force AnastasiadismaH has, itwould not sufficeo establish retaliation as

the butfor cause of Plaintiff's firing.
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