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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHARLES MCDOWELL, :- CIVIL ACTION
Plaintiff,
V. : No. 15-4995

MORAN FOODS, LLC d/b/a
SAVE-A-LOT, LTD.,

Defendant.

MEMORANDUM

ROBERT F.KELLY, Sr. J. JUNE 13, 2016
Presently before the Court is a Motion for Summary Judgment Pursuant to Rule 56 of the

Federal Rules of Civil Procedure filed by Defendant, Moran Foods, LLC d/b/a Sheg-A

LTD., ard the Response in Opposition filed by Plaintiff, Charles McDowell. For the reagons se

forth below, we grant Defendant’s Motion.

l. BACK GROUND?

On March 30, 2015, Plaintiff filed a premises liability action in the Court of Common
Pleas of Philadelphia @aty, which was subsequently removed to this Court by Defendant on
Septembed, 2015, based upon diversity jurisdictidBee28 U.S.C. § 1332)(1) The case
arises out of glip and fall on a piece of banana in aisle 6 of the Defendant’s Save-A-Lot store

(“Store”) locatedn Philadelphia, PennsylvaniaSéeCompl.)

For the most part, &have recited the undisputed facts as they afersietin Defendant’s Memorandum of Law in
Support of Motion for Summary JudgmengegDef.’s Mem. Law Support Mot. for Summ. J. a3 Plaintiff's
Response does not contest that the fastpresented by Defendaate undisputed. SeePl.’s Mem. Lav Opp’'n
Def.’s Mot. for Summ. J.)
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On January 13, 2014, Plaintiff was shopping aStioeelocated at 3801 Aramingo
Avenue, Philadelphia, PA(Def.’s Mem. Law Supgrt Mot. for Summ. J. at 2; Ex. A (Compl.)
1116, 7, Ex. C (Plaintiff's deposition transcrip$6:15-18; 77:6-3 Plaintiff entered the Store at
2:01pm with his former girlfriend, Mary, arMary’s daughter, Crystal, and proceeded/édk
up and down aisles 1 through 6 of the Store in a sequential fasldoEx.(C 78:24 through
80:9 and 81:12 through 82)2At 2:26 pm, Raintiff entered aisle 6 from the back of t8®re
and proceeeldto walk toward the front of thet&@e. (Id. Ex. C 82:3-15.) WhenlRintiff was
about a quarter of the way up aisle 6, he claims he was caused to slip and fall due setiee pre
of a piece of banana on the flootd.(Ex. C 85:14-22.)

When he got up off the floordntiff, for the first tme, saw the piece of banan@on
which he slipped. 4. Ex. C 91:21 through 92 He testified that a twench portion of the
banana had been “smushéy his foot slipping though it and the remaining inch and a half of
the piece of banana was not “smushedd. Ex. C 93:9 through 94:1)1 Plaintiff testified that
the piece of banana that was not “smushed” was light tannish or light yell@om ¢d. Ex. C
94:12-24.) The part that was not “smushed” “looked dikegulabanana.”(Id. at2-3Ex. C
95:12-13.) The part that was not “smushed” wéad fstact” and was not dirty. Id. at 3Ex. C
95:14-22.) In fact, Plaintiff testified that thpart of thepiece of banana he slipped on was not
dirty and that just the inside was browrd. Ex. C 100:24 through 101:3.Plaintiff testified
that he did not know how long the piece of banana was on the floor and conceded that “it could
have been #re seconds or minutes as far as [he kne{il” Ex. C 95:23 through 96).

Plaintiff concededhatthere werano shoppingarttracts through the piece of bananid. Ex. C

101:14-16.)



Plaintiff further conceded that he had no idea where the piece of banana camdlftom
Ex. C 98:2-6. Heacknowledged that the produce section of tugeSs in aisle 1, which is the
opposite side of the Storeld(Ex. C 98:14 through 994 He had no idea if the piece of banana
he slipped on came from a banana that was being sold in the Store or brought in by another
customer. If. Ex. C 99:5-11.) Plaintiff agreed that he had no information or knowledge that
any employee at Sav® Lot was aware that there was a piece of banana in aisle 6 before he
fell. (Id. Ex. C 100:10-195. Similarly, Plaintiff had no reason to believe that an employee of
SaveA-Lot dropped the piece of banana on the floor in aisldd.Ek. C 17-20.)

Assistant Stag Director, Je Weisbrod, was working at the Store on the daylah##ff’s
incident. [d. Ex. D (Weisbrods deposition transcript) 5:14-19.)t was his first day on the job
at the Store (Id. Ex. D 5:16-17.) When he arrived at the Store that day, Mr. Weisbrod
performed a “Commitnmd to Win,” which is a routingvalk through of the entire Store, with the
manager (Id. Ex. D 11:10 through 12:21.This walkthrough was performed between
approximately 1:00 pm and 1:30 pm on tlay of PRaintiff’s incident. (d. Ex. D 15:13-14.
During this walkthrough, Mr. Weisbrod testified that he went through aisle 6 and there was no
banana on the floor at that timdd.(Ex. D45:10-12) In addition, Mr.Weisbrod testified that
he and the manag@ilowed another employee who did @déan sweepof the entireStore that
was completed at 1:2imthat day. Id. at 4Ex. D 16:6 through 18:17.Mr. Weisbrod testified
that there was no banana on the floor of aisle 6 at that time efttieEx. D 45:13-19.)

RegardingPlaintiff’'s incident, Mr. Weisbrod did not witness litit was called to the
scene shortly after it occurred Blaintiff's girlfriend, Mary. (Id. Ex. D28:17-21) At his
deposition, Mr. Weisbrod testified that Mary pointed out a piece of banana on the flwer whe

Plaintiff fell. (Id. Ex. D 28:22 through 29:1.) Mr. Weisbrod observed that the piece of banana
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was approximately an inch and a halhd that it was just the inside of the banana and that the
peel was nowhere in sight(ld. Ex. D 31:23 through 32:5.Mr. Weisbrod did not know how

the fruit of the banana became separated from the banana peel and he did not see arkg bite mar
(Id. Ex. D32:6-11.) Mr. Weisbrod testified that a part of the banana Ysasushed’or

“smeared a little hit (1d. Ex. D 33:5-14.) The banana was yellow in color and the part that

was smeared had a brown smudge throughdt.Ek. D 33:15-17.) Mr. Weisbrod testified that

he did not know if the piece of banahat was on the floor in ais&had been thefer

minutes or seconds.ld( Ex. D46:2-4.) Finally, Mr. Weisbrod testified that he had no

knowledge or infamation, either from himskeor any other employee, that anyone at the Store
was aware of the presence of the piece of banana on the floor of aisle GPzeftiéfell. (Id.

Ex. D50:12-16.)

1. LEGAL STANDARD

Federal Rule of Civil Procedure 56(c) states that sumpuaiyment is proper “if
there is no genuine issue as to any material fact and the moving partylesddn judgment

as a matter of law."SeeHines v. Consol. Rail Corp., 926 F.2d 262, 267 (3d Cir. 1991).

The Court asks “whether the evidence presestsffacient disagreement to require
submission to the jury or whether . . . one party must prevail as a matter ‘bf Aagerson

v. Liberty Lobby, Inc, 477 U.S. 242, 2552 (1986). The moving party has the initial

burden of informing the court of the basis for the motion and identifying thosem®f

the record that demonstrate the absence of a genuine issue of materi@lefiatex Corp. v.

Catrett 477 U.S. 317, 323 (1986). “A fact is material if it could affect the outcome of the

%Plaintiff points out that MiWeisbroddid not photograph the banana as require8tbye policy. (Pl.’s Mem. Law
Opp’n Def.’s Mot. for Summ. J. at 5.)
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suit after apfying the substantive law. Further, a dispute over a material fact must be
‘genuine,’ i.e., the evidence must be such ‘that a reasonable jury could retudhct wver

favor of the noamoving party.” Compton v. Nat'l League of Prof’l Baseball Clubs, 995

Supp. 554, 561 n.14 (E.D. Pa. 1998).
Summary judgment must be granted “against a party who fails to make anghow
sufficient to establish the existence of an element essential to thasp=ase, and on

which that party will bear the burden of pfa trial.” Celotex 477 U.S. at 322. Once the

moving party has produced evidence in support of summary judgment, tiraavomg
party must go beyond the allegations set forth in its pleadings and courtexwdence
that presents “specific facts shiog that there is a genuine issue for trial.” Fed. R. Civ. P

56(e);seeBig Apple BMW, Inc. v. BMW of N. Am. InG.974 F.2d 1358, 136@3 (3d Cir.

1992). “More than a mere scintilla of evidence in its favor” must be presentde Ioph

moving party in order to overcome a summary judgment motiaiatzios v. United States

164 F.R.D. 410, 41212 (E.D. Pa. 1996)If the court determines that there are no genuine
issues of material fact, then summary judgment will be gran@edotex 477 U.S. at 322.

1. DISCUSSION

Defendantmoves for summary judgment arguing that the record is insufficient to
show constructive notice of the hazardous condition that caRisedtiff’s fall, as required
under Pennsylvania law. Pennsylvania law mandates that a claim for negliggquoes
proof of four elements: “(1) a duty or obligation recognized by the law, neguine ator
to conform to a certain standard of conduct for the protection of others tagareasonable
risks; (2) a failure to conform to the standard required; (3) a causal d@mbetween the

conduct and the resulting injury; and (4) actual loss or damesgsting in harm to the
5



interests of another’” Felix v. GMS, Zallie Holdings, Inc., 827 F. Supp. 2d 430, 435 (E.D.

Pa. 2011)quotingNw. Mut. Life Ins. Co. v. Babaya®30 F.3d 121, 139 (3d Cir. 28D

(applying Pennsylvania law)aff'd, 501 F. App’x 131 (3d Cir. 2012)

A. Duty of Care

As the ownerand operator of th8tore, Defendanivas the possessor of the land on
which Plaintiff sustained hisnjuries Seeid. “Pennsylvania courts have adopted the
Restatement (Second) approach to determining the duty owed by a posseasdrtofd

person on its land.d. (citing Kirschbaum v. WRGSB Asso¢243 F.3d 145, 152 (3d Cir.

2001);Carrender v. Fittererd69 A.2d 120, 123 (1983)). “Under this approach, ‘[t]he

standard of care a possessor of land owes to one who enters upon the land depends upon
whether the person entering is a trespassor [sic], licensee, or ifvitde(guoting
Carrender469 A.2d at 123).

It is undisputed that Plaintiff s abusinessihvitee’ into Defendant’'s ®re. @l.’s
Mem. Law Opp’n Def.’s Mot. for Summ. J. at Bef.’s Mem. LawSupport Mot. for Summ.
J. at 6;seeRestatement (Second) of Torts § 332 (stating that an “invitee” incladgsrson
who is invited to enter or remain on land for a purpose directly or indirectly ctathesqth
business dealings with the possessor of the land”Possessors of land owe a duty to
protect inutees from foreseeable harm.Pelix, 827 F. Supp. 2dt 346 (quotingCarrendey
469 A.2d at 123). “The Restatement clarifies the possessor owes a duty onlyhehe

possessor ‘knows or by the exercise of reasonable care would discoventhigoa, and

*There is no dispute that the substantive law of PennsylvaniesppeeErie R.R.Co. v. Tompkins304 U.S. 64
78(1938);seealsoPl.’'s Mem. Law Opp’n Def.’s Mot. for Summ. J. at 3; Def.’s Mem. LaypSort Mot. for
Summ. J. at6




should realize that it involves an unreasonable risk of harm to such invitée. {quoting
Restatement (Second) of Torts 8§ 343). “In other words, the possessor ofdimeusinhave

‘actual or constructive notice’ of the dangerous conditiola.” (quotingEstate of Swift v.

Ne. Hosp. 6Phila, 690 A.2d 719, 723 (199)|stating that in order to establish notice, an

“invitee must prove either the proprietor of the land had a hand in creatingrth&uha
condition, or he had actual or constructive notice of such condition”). Trefesndantonly
owed such a duty tBlaintiff to the extent that had “actual or constructive notice” of a
dangerous condition in tH&tore.

B. Notice

In this case, there is no evidengbhatsoevethatDefendanitself either caused the
dangerous condition dhat ithad actual notice of the dangerous condifiohhus,
resolution of the issue of constructive notice is dispositive. Various faztenelevant to

determining whethebefendanthad constructive notice of thmece ofbanana’s placement

“A possessor of land owes the following duty to a business invitee:

A possessor dand is subject to liability for physical harm caused to his invitees bwydit@n on the land
if, but only if, he

a) knows or by the exercise of reasonable care would discover the conditishpafdirealize that it
involves an unreasonable risk of harm to such invitees, and

b) should expect that they will not discover or realize the danger, oawilbfprotect themselves against
it, and

c) fails to exercise reasonable care to protect them against the danger.
Resatement (Second) of Torts §84

*Plaintiff asserts thdbefendant and its agents created the dangerous condition of the piecmoébeingon the
floor, but offers no evidenoghatsoever.(SeePl.’s Mem. Law Opp’n Def.’s Mot. for Summ. J. at 6 ) (stating that
“[tlhe store stock®ananas. Outside bananas are not allowed into the store. Only storgessglie allowed to
dispo® of ‘overripe’ or bad banands We find that Plaintiff's assertion alone without any evidence at all is
insufficient for a reasonable jury to conclutiat Defendant caused the dangerous conditBaeFelix, 827 F.
Supp. 2d at 436 n.@enying plaintiff's argument that Defendant caused the spill stdtaid[t]here is no evidence
that Defendan€Canada Dry’s pallet was leaking, or even capable ofymiad a clear liquid. Without more, the jury
would be left taguesswaok as to the cause of the spill
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on thefloor of aisle6, including: “the number of persons using the premises, the frequency
of such use, the nature of the defect, its location on the premises, its probableacauthe
opportunity which defendant, as a reasongllydent person, hao remedy it.” 1d. at 437

(quotingHagan v. Caldor Dep’t Stores, lndNo. 83-7810, 1991 WL 8429, at *4 (E.D. Pa.

Jan. 28, 1991)).

Even though determining what constitutes constructive notice depends on the
circumstances of each caséprieof the mosimportant factors to be taken into
consideration is the time elapsing between the origin of the defect odbazazondition

and the accident.”ld. (quotingNeve v. Insalaco’s, 771 A.2d 786, 791 (Pa. Super. Ct.

2001)). “The duration of the hazard is important because if a hazard onlydeiistevery
short period of time before causing any injury, then the possessor of the landygtee
exercise of reasonable care,” would not discover the hazard, and thus would owg tw d
protect invitees from such a hazardd. (quoting Restatement (Second) of Torts § 343).
“Normally, the ‘evaluation of these factors is within the province of the juryd. (quoting
Hagan 1991 WL 8429, at *4. “Nonetheless, where thedevice adducerkquires the jury
to resort to ‘conjecture, guess or suspicidhg determination must be made by the Cdurt.

Id. (quotingLanni v. Pa. R.R. Cp88 A.2d 887, 889 (1952) “State and federal courts

applying Pennsylvania law in this area have consistently requiredrdiffleo provide some
proof as to the length of time a spill existed on the floor to establish congéructiice.”

Regaolo v. Sava-lot, No. 135786, 2014 WL 4063361, at *4 (E.D. Pa. Aug. 15, 2014)

(citations andjuotation marks omitted).



C. Analysis of Facts

Even viewing the facts in a light most favorablePiaintiff, he cannot establish that
Defendanknew or should have known that there was a risk of harmnigelfon the date
of the incident. Riintiff cannot establish where tpgece ofbananacame from or how long
it waspresent orthe floor. No one saw theiece ofbanana prior to Plaintiff's fall. No one
else slipped on thpiece ofbanana, and there were no indications that someone elsedtepp
on it or ran their shopping cart over it, such as trace marks or tradtiitionally, Plaintiff
testified that the part of the piece of banana he slippgtiat was still intactvas not dirty
whereas an accumulatiaf dirt may have suggesteédwas on the floor for a period of time.
(Def.’s Mem Law Support Mot. for Summ.;JEX. C 100:24 through 101:B.

Plaintiff asserts that it is Defendant’s duty to demonstrate that “enoughhtad not
passed to establish notice,” and that it has not magearguments suggesting how long the
banana, without the peel, takes to oxidize and change colors. (Pl.’s Mem. Law Dgfg5
Mot. for Summ. J. at 7.)Nhile it is Plaintiff’'s burden to establistonstructive notice, we
point out that evidence regarding the amount of time it takes for a banana to @axadize
change color may have been helpful in this cadewever, we further point out that
Plaintiff testified that the piece of banana that was not “smushed” was light tannightor li
yellow in color, and“looked like a regular banana(Def.’s Mem. Law Support Mot. for
Summ. J.Ex. C 94:1224; 95:1213) Moreover,Mr. Weisbrodtestifiedthe banana was
yellow in color and the part that was smeared had a brown smudge thro(igh Ex. D
33:15-17; 45:2024; 46:1) As Plaintiff states “the best method for demonstrating the state
of the banana would have been a photograph of the banana;” however, the testimony of

Plaintiff and Mr. Weisbrod, which coincide with one another, conveyttteihtactpiece of
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banana appeared to fresh and had not gone bad at the time of Plaintiff's slip and fall.
(SeePl.’s Mem. Law Opp’n Def.’s Mot. for Summ. dt 7-8.)

Notably, reither Plaintif nor Defendant, specifically, Mr. Weisbrobave any idea
of how thepiece ofbanana was on the floor or the amount of time that it remained there
before Plaintiff’s fall. As Plaintiff testified he did not know how long the piece of banana
was on the floor antle acknowledged thatabuld have ben therefor seconds or minutes
as far ade knew. (Id. Ex. C 95:23 throug®96:5) Likewise,Mr. Weisbrod tesfied that he
did not know if the piece of banana that was on the floor in &isladbeen therdor
seconds or minuteg(ld. Ex. D 46:24.) Although not dispositive of the issuwd
constructive noticebut, informative nonetheleskir. Weisbrod also testified thate andthe
Store manager did a walkrdugh of the Store when he arrived around 1:00 pm, and an
employee performed a walk through with Mr. Weisbeod the Store managesalking
together behind heraund 1:20 pmandthatthere wasio banana on the floor of aisle 6 at

either time. (d. Ex. D 10:6 through 11:18; 16:6 through 18;145:1319))

Plaintiff does not explain whataused the piece of banana to be on the floor, and
does not providany time frame that it remained ther8ignificantly, ke neither says nor
suggests how much time elapsed between the time the piece of banana was plaeed on th

floor and the time that h&ipped on it. Without any evahce, circumstantiadr otherwise,

®Plaintiff argues that he should not be penalized forWeistrod’s failure to follow Store policy byot taking a
photograptof the piece ofbanana. (Pl.'s Mem. Law Opp’n Def.’s Mot. for Summ. J. at\greover,Plaintiff
asserts that Miweisbrods failure to follow Store policylso shows that h#id not adequately inspect tBwre,
andit highlights the fact that he hadack of knowledge regarding théo®e since it was his first day of workld.
at 5) Additionally, Plaintiff asserts that the jury should be able to viensurveillance video of the entire accident,
as well as footge leading up td. (Id. at 8) He asserts thahe footage could establish actual or constructive
notice, and that this Court cannot evaluate the existence or lack of nittioetwiewing thevideo. (Id. at 8) The
video footage has not been provided for our reyteereforejt is not part of ouanalysis.
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of how long thepiece of banana was on the flomhenhe slipped,Plaintiff fails toestablish
thatDefendant hadonstructive notice ats placemenon the floor. This is fatal to
Plaintiff's claim because on&f the most important factors to be taken into consideration
regarding constructive notice is the time elapsing between the origin oétbet dr

hazardous condition and the accide8eeFelix, 827 F. Supp. 2d at 43¢i{ing Neve 771

A.2d at 79)). Plaintiff fails to presenany evidence suggesting how a reasonably prudent
personexercising reasonable careuld have remedied the hazardous conditiothefpiece
of bananaon the floorbetween the time thatwasplaced therand the time thate slipped
on it. Underthe circumstancegf this case, aeasonable juror could not find aeyidence

of constructive notice, and would hateimproperlyresortto pure conjecture

Consequenyl, we find thatDefendants entitled to the grant of summary judgmentts
favor. SeeRegaolg 2014 WL 4063361, at *5 (“[C]Jourts applying Pennsylvania law have
consistently granted summary judgment to defendants where plaintifsnprasufficient
evidence regarding the duration of time a spill or other hazard remained oadhpribr to

an accident):’ seealsoRead 2005 WL 2346112, at *4 (“In summary, plaintiff has failed

"Regaolois a factually similar case to ouirsvolving a slip and falaccidenon grapes in an aisle afSawe-A-Lot
storewhere summary judgment was granted in Defendant’s favor due mifPleaving thequestion of how long
the grapes were on the floor beftweslipped on thenasa matter of pure conjectufer the jury SeeRegaolg
2014 WL 4063361, at~ TheRegaolocourt includel the following string citation of casgwhich areequally
applicableto our casesupporting its statement thadwrts applying Pennsylvania law have consistently granted
summary judgmernih favor ofdefendants where plaintiffs present insufficient evidence regarding tatotuof
time a spill or other hazard remained on the floor prior to an accident

Henderson v. J.C. Penney Corp., JiNn. 080177, 2009 WL 426180, at*(E.D. Pa. Fel20, 2009)

(Jones, J.) (granting summary judgment to defendant where plgiméffented no evidence of how long

the [clothing] tag was on the floor” joni to plaintiff's slip and fall)Craig v. Franklin Mills Assocs555 F.

Supp.2d 547, 554 (E.DPa.2008) (granting summary judgment to defendant where plaintiff produced

scantevidence of duration of spillCox v. WatMart Stores E.L..P., No.07-2391, 2008 WL 4072804, at

*8 (E.D. Pa. Aug. 26, 200&summary judgment for defendant where “there [was] no evidence tending t

show whether the oil spill had been on the Whdrt floor for seconds, minutes, hours or dayaff.d, 350

F. Appgx 741 (3d Cir. 2009)Read v. Sans Cluh No.05-0170, 2005 WL 2346112, at *2 (E.Pa. Sept.

23, 2005) (Dawvis, J.) (granting summary judgment for defendant wherefpfaiied to produce evidence
11




to put forth any evidence as to the origin of the spill or as to how long the spiimihe
floor prior to plaintiff's accident. These evidentiary deficiencies agd taPlaintiff’s

claim under § 343 of thRestatement (Second) of Tai)$

V. CONCLUSION

The record is devoid of any evidenttat Defendant itself either caused the
dangerous condition or had actual noticetofLikewise, there is no eviden@s to origin of

the piece of banana on the floor or how long it laid on the floor prior to Plaintd€islent.

as to origin of spill or how long spiltas on floor pior to plaintiff's accident); Flocco v. Super Fresh
Markets, Inc. No. 98-0902, 1998 WL 961971, aP*3 (E.D.Pa. Dec. 29, 1998) (Waldman, J.) (granting
summary judgment for defendant where plaintiff failed to produce esédeitime gravywas on floor,
despite plaintiffs testimony that she did not hear breaking glass duringhbalfthey were shopping);
Clark v. FuchsNo. 93-1422, 1994 WL 13847, at *3 (E.[Pa. Jan.14, 1994) (Buckwalter, J.) (granting
summary judgment for defendant where plaintiff failed to presenere@to indicate how long paper she
slipped on had been on flopaff'd, 39 F.3d 1168 (3d Cir. 1994%ales v. United State617 F.Supp. 42,
44 (W.D.Pa.1985) (granting summary judgment for defendant where plaintiff hadstablished
constructive notice despite evidence that employee moved through area te/pfimuand observed no
puddle on floor) aff'd, 791 F.2d 917 (3d Cir. 19863wift, 690 A.2d at 723 (granting summary judgment
for defendant where plaintiffs did nptesent evidence as to how water got on floor or how long condition
existed);Moultrey v. Great A & P Tea Co281 PaSuper. 525, 422 A.2d 593, 5% (Pa.Super.1980)
(affirming grant of compulsory nesuit to defendant where plaintiff failed to presany evidence of how
long cherry on which plaintiff slipped had been on floor, how it got tlere ,when area in which plaintiff
fell had last been cleaned); Martino v. Great Atl. & Pac. TeaZl® A.2d 608, 610Ra.1965)(affirming
dismissal of negligence suit where plaintiff slipped on grape iregyatore, finding plaintiff failed to
produce any evidence of actual or constructive notice); Dimino v. WalMa#dsStoc, 83 Pa. D. & C.4th
169, 17#78 (MonroeC.CP.2007) (granting summary judgmentdefendant where a fafihder would
have to guess as to duration a grease spot was on the floor).

Id.

8plaintiff asserts liability under § 344 of the Restatement (Second) tsf. T&eePl.’s Response Opp’n Def.’s Mot.
for Summ. J. at 6.)To be liable under § 344, a defendant need only have knowledge of the likelihadhiof
party’s performance of an act leading to a harmful condition, as comparedaetige of the actual harmful
condition.” Read 2005 WL 2346112, at *4seealsoRabutino v. Freedom State Realty Co., 1869 A.2d 933, 939
(Pa. Super. Ct. 2002) (finding that there is a “duty owed to any lassimatee, namely, [a business must] take
reasonable precaution against harmful third party conduct that might beabasntidpated). Here, without
evidence that the hazard was caused by the negligence of-pahiydand that this thirgarty hazard was a regular
occurrence, Plaintiff's claim under 8§ 344 of the Restatement (Secomdytsfalso fails as a matterlafv. See
Read 2005 WL 2346112, at *4 (“In summary, without evidence that the spill wesedaby the negligence of a
third party and that thirgarty spills were a frequent occurrence, plaintiff's negligence clairar844 of the
Restatement (Second) Torts fails as a matter of law.”).
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Therefore, Plaintifhas failed to ame forward with evidence showing that Defendant had
constructive notice of the piece of banana, anglasonable juror could not find constructive
noticeof the hazard under the circumstances of this case. As a restdfydanis entitlel

to summary judgmerds a matter of law

An appropriate Order follows.
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