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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CIVIL ACTION

MARY LOU DOHERTY, JAMES No. 15-05165
DOHERTY, and JOHN DOHERTY,

Plaintiffs,

V.

ALLSTATE INDEMNITY COMPANY,

Defendant

MEMORANDUM

PAPPERT, J. September 27, 2016

Mary Lou Doherty (“Doherty”) and her two sons James and {aditectively
“plaintiffs”) sued Allstate Indemnity Company (“Allstate”) over Allstatellleged failure to
abide by its obligations under a specific insurance policy. Plaintiffs owndjetmang
properties which they rent to college students. In Z0aibtiffs purchased from Allstate an
insurance policy covering the two units. The policy is marketed as a “Landlarkisgea and is
labeled an “AlPerils” or “All-Risks” policy because it purports to insure, among other things,
sudden and accidentalysical losses to the property that do not fall within a specific exclusion.
In SeptembeR014 incoming tenants alerted Dohertgitensiveproblems with the
properties which allegedly rendered the units uninhabitalie. tdhantshereupon broke their
lease and moved ouifter viewingthe damage to the units, Doherty notified Allstate that she
was making a claim for property damage and loss of rental income. She did na aggehing
from Allstate either acknowledging her inquiry or informing her that Allstatedpeened a
claim. During the following ten months, Doherty sent Allstate several follow-up

communications. Plaintiffs allege that Allstate neither responded to those coratimnsaor
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did anything to acknowledge, investigateadjust her claim untd year later. Plaintiffs allege
thatas a result of Allstate’s inaction, they have incurred costs for the renovattassag to
return the units to a habitable condition. Plaintiffs also claim they have sudféwes of income
due to the tenants’ refusal to honor the lease and inability to rent to others.

Plaintiffs filed their complaint in state court on August 18, 2015 asserting afoiaim
breach of contract. (Compl., ECF No. 1.) Allstate removed the case to fedetarcour
September 16, 2015 and filed its answer on September 24, 2015. (Def.’s Notice of Removal,
ECF No. 6.) With leave of Court, Plaintiffs amended their complaint on July 20, 2016, adding
claims for bad faith under 42 Pa.C.S.A. 8 8371 and violation of the Pennsylvania Unfair Trade
Practices and Conser Protection Law “UTPCRL73 P.S. § 201. (Pl’'s Am. Compl., ECF No.
66.) On August 10, 2016, Allstate filed a Motion to Dismiss the UTPCPL claim, Counfitihié
amended complaint. (Def.’s Mot. To Dismiss, ECF No. 67.) Plaintiffs filed thgionsg on
August 30 (ECF No. 78), and Allstate filed its reply on September 16 (ECF No-&2)he
reasons sdbrth below, the Court grants Allstademotion, with leave allowing Plaintiffs to
amend certain aspects of the claim

I

Theproperties are located at 949 and 951 Glenbrook Avenue, Bryn Mawr, Pennsylvania.
(Id. 1 27.) Bryn Mawr is located in Radnor Townshifd. {f 32.) On or around December 19,
2005Plaintiffs entered into an insurance contract with Allstate for purposesiofamag real
property and casualty insurance on the two propertlds. The insurance policy, Policy
Number 908879295, is a “Landlords Package” and is labeled as aR¢Als” and/or “All
Risks” insurance policy.Id. 11 18, 19.) The policy purports to cover “sudden and accidental

direct physical loss to [the] property. . . except as limited or excluded in tiag.palld. § 21,



Ex. A.) The policy also insurdsst fair rental income resulting from a covered habsch
makes a rental unit uninhabitable for the shortest period of time required to ragpilace the
unit, but not to exceed 12 months from the date of Idsis f 2.)

Plaintiffs allege that in soliciting the contract, Allstate “made representations that its
“All -Perils” Landlord Packge Policy had better benefits, advantages, and conditions, which no
other insurer could provide so as to give Plaintiffs the best possible protectionrfoedhe
property.” (d. 28.) Allstate also gave Plaintiffs “written documentation and publications, in
the form of pamphlet materials, to support and confirm the representations bemtpmad
Plaintiffs.” (Id.  29.) Plaintiffs “became impressed with [Allstate’s] representation of lts “A
Perils” Landlord Package Insurance Policy, and reliedh tpose same representations,
believing that the terms and conditions of the insurance policy would protect them fer losse
such as identified by Plaintiffs [in this case]ld.(Y 30.)

The Amended Complaint alleges that the Plaintiffs were licensad basiness in
Radnor Township at all times relevant and that “[a]t those, and all other timesamBlaintiffs
maintained their premises located at 949 and 951 Glenbrook Avenue . . . in a good and habitable
condition.” (d. 17 9-11, 31.) Plaintiffs further allege that at all material times, the premises
“were in compliance with all Municipal Laws, Ordinances, Regulations, arat&ta
administered and enforced by the Township of Radndd.”(32.) The premises have pess
all required inspections to be in compliance since November 29, 2@D% 33.)

On or around October 21, 2013 Plaintiffs leased both units to two groups of temh@nts. (
1 35, Ex. B.) The lease term ran from June 1, 2014 to May 31, 200%. 36, Ex. B.) The
tenants inspected the properties before movinglth.f{ 38-39.) On August 22, 2014, both

Radnor Township’s Department of Community Development and the Police Department



responded to a call and/or incident report concerning thedgasmises. Iq. § 40, Ex. C.)

They confirmed that there were damages to the premises but took no enforcerorst &gtif

41.) On August 27, 2014 the Department of Community Development returned and prepared a
list of property damages that Plaffgiwere required to repairld(  42-43, Ex. D.)

On September 6, 20TAoherty received a letter from the tenants stating that they were
breaking the lease and moving out because the property was in a damaged and unahabitabl
condition. (d. Y 44, Ex. E.) On the same day, Doherty inspected both properties and found them
to be damaged.ld. 1 45.) The damages included broken windows, buckled hardwood floors,
water stains and plaster damage to the ceilings, damaged walls, doors, woodwoxrky eag] fi
detached ceiling lights and smoke alarms, dirt in the dishwasher and applarttadroken
stove and refrigerator.Id; § 46.) As an initial measure, Doherty changed the locks, replaced the
broken windows, and restored the utility serviclel. {48.)

On September 6, 2014 Dohedlgoreported her claim ther localAllstate agentby
sending a letter by facsimile and certified mall. {| 54, Ex. G) She also sent a copy of the
same letter to Allstate’s Corporate Office by certified mdd. { 55, Ex. G.) In the letter,

Plaintiffs informed Allstatehat they were making a claim for property damage and loss of rent.
(Id.) Allstate received the letters on September 9 and September 11, RDIU5], Ex. G.) On
September 12, 201AlIstate agent Thomas McKeon responded to Plaintiffs’ claim loyad-
requesting a customer surveyd.( 59, Ex. H.)

On September 24, 2014, Radnor TownshipdPlaintiffs in the Delaware County Court
of Common Pleas contending that the Dohertys failgubtmitthe Township toinspectthe

properties in accordance with the Township’s Rental Housing Cadlef] %0, Ex. F.)



On October 4, 2014, after receiving no further communications from Allstate, Pohert
faxed the Allstate agent another letter askimggdompany why it had failed to respond and
asking how the claim could be adjustetl. | 62-62, Ex. l.) She also sent a copy of the letter
by certified mail to Allstate’s Corporate Officeld(] 64, Ex. I.) Allstate’s agent received
Plaintiffs’ letterthe same day.Id. 1 63, Ex. I.) “At all times material, Plaintiffs expected that
Defendant would respond to their October 4, 2014 lettéd.”f[(65.) Allstate did not respond to
Plaintiffs’ follow-up request. 1. 1 66.)

DohertyhiredJohn Rsh (“Rush”), a home repair contractor, to assess the damages,
prepare “Estimates of Repairs,” and make repairs to the premide§{ 49, 68, Ex. J.) Rush
worked for Doherty from October 2014 through May of 2015 during which tinpeHermed
$32,252.00wvorth of repairs. I¢l. 168-69, Ex. J.) In November, Plaintiffs received inquiries
about leasing the premisedd.(f 71.) The prospective tenants inspected the property on several
occasions, expressed their satisfaction and between February and June 2015, pespdotive
portions of the secity deposits, accepted the kestsd moved in. Id. {1 72, Ex. K.)

OnJune 12, 201®oherty wrote Allstate again, referencing her prior letters and stating
that her Allstate agent was aware of the submitted cldidny 74-77, Ex. L.) In the letter,
Doherty asked Allstate to respond within 10 daysstated that her damages to dataled
$69,392.00, including $32,252 fagpairing theproperties $3,140 for replacing damaged or
missing applianes and fixtures, and $34,000last rent. [d. 179, Ex. L.) The letter reached
Allstate’s insurance agent by facsimilee samalay andhe Corporate Office by certified malil
on June 16, 2015.d 11 79, 81, Ex. L.) Allstate did not respond.

On July 2, 2015 Radnor Township notified Plaintiffs thairthental licenses for the

properties had been placed in nonrenewal status because the properties did not dartgaglwi



building codes and had not been inspected for several yéar§. 84, Ex. M.) The letter
mandated that the units be vacated imaiedy. (d.) On July 11, 2015 the tenants complained
of problems with the propertiesld({ 86.) Plaintiffs allege that the problems the tenants
claimed to have “were untrue and not even possible” and that “[a]t all times m&tkadiffs
sought to resolve the alleged violations asserted by the Township of Raddof{'8%-86.)

The nonrenewal status of Plaintiffs’ rental licenses and the resultant lockout refesghiemain
in effect. (Id. 1 87.)

On July 30, 2015 Doherty wrote h&listateagent and the company’s Corporate Office
yet again, complaining about Allstate’s refusal to acknowledge the c{&inf] 91, Ex. N.)She
also told the insurer that the Plaintiffs’ damages were now almost $400,000.00 and that Radnor
Township’slawsuit against them triggered Allstate’s duty to defenttl. { 89-91, Ex. N.)On
Friday, August 7, 2015 Doherty received a phone call and voicemail message lstateAl
assigned Claims Adjuster, Tiara Myrick (“Myrick”)Id( 1 93.) In the message, Myrick
provided Plaintiffs with their First Party Claim Number, 0379581976, and told Doherty she
would call her back. Id. 1 93.) Myrick called Doherty on Tuesday, August 11, 2015, telling
Doherty the Plaintiffstlaim had beenlassified as a residential homeowners claiid. 1 95.)
Doherty immediately confirmed the conversation in a letter and sent it to heteA\dgant by
fax and to Allstate by certified mailld; 1 96, Ex. O.)

Allstate has refused to pay any benetit$laintiffs under the policy, and Plaintiffs now
contend they have suffered losses and damages in excess of $500,060PQ0X.)

.
To survive a motion to dismiss under Rule 12(b)(6), a plaintiff must plead factual

allegations sufficient “to fae a right to relief above the speculative level...on the assumption



that all the allegations in the complaint are true (even if doubtful in faBgll’ Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). The “mere possibility of misconduct” is not enough.
Ashcroft v. Igbgl556 U.S. 662, 679 (2009). The court must construe the complaint in the light
most favorable to the plaintifiSee Connelly v. Lane Constr. Cqr@09 F.3d 780, 790 (3d Cir.
2016) (citations omitted)While a complaint attacked kyyRule 12(b)(6)motion to dismiss
does not need detailed factual allegations, a plaintiff's obligation to provide dh@dgt of his
‘entitlement to relief’ requires more than labels and conclusions, and aléacnecitation of the
elements of a causd action will not do.” Bell, 550 U.Sat 555 (2007)citations and alterations
omitted);seelgbal, 556 U.Sat678(2009)(“Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffigecurt should “consider
only the allegations in the complaint, exhibits attached to the complaint, mattersiofrpabid,
and documents that form the basis of a claibcun v. Bank of Am361 F.3d 217, 221 n.3 (3d
Cir. 2004). Whether a complaint dtes a plausible claim for relief is a contagtecific task that
“requires the reviewing court to draw on its judicial experience and common séajisal,”"556
U.S. at 679 (citation omitted).

UnderTwomblyandigbal, a court reviewing the sufficiency ofcamplaint must take
three stepsSee Connelly809 F.3d at 787First, it must “tak[e] note of the elements [the]
plaintiff must plead to state a claimld. (quotinglgbal, 556 U.S. at 675). Second, it should
identify allegations that, “because they are no more than conclusions, are nat entfike
assumption of truth.Id. (quotinglgbal, 556 U.S. at 679)Finally, “[w]hen there are well
pleaded factual allegations, [the] court should assume their veracity and themrdetehether

they plausily give rise to an entitlement to reliefld. (quotinglgbal, 556 U.S. at 679).



1.
In Count Il of their amended complajmtlaintiffs contend that Allstatéolated a
number of the UTPCPL's provisiongPI's Am. Compl. (ECF No. 66), at § 1181 Count Il
however Plaintiffs alsopurport to stata claimfor bad faith pursuant to 42 Pa.C.S.A. § 8371.
The factual allegations madtie supportCounts Il and III are virtuallydentical The allegations
canbe divided intdwo distinctcategories: onecausing Allstate of misconduct duritige
solicitation and/or sale of thesarance policyrd a second concerning Allstataekeged
misconduct during the claims handling proceBse UTPCPL focuses primarily on the former
while the badaith statute applies to the lattdn its motion to dismiss, Allstate contends that
Plaintiffs’ claim under the UTPCPL must be dismissed because Plaintiffsdraeag other
things,failed tosatisfy the requirements of common law frau@llege theslement of justifiable
reliance
A.
The purpose of thd TPCPLIs to protect consumers from “fraud and unfair or deceptive
business practicesCommonwealth ex rel. Corbett v. Peoples Benefit Servs.9rg A.2d
1230, 123§Pa.Commw.Ct. 2007)(citing Commonwealth ex rel. Creamer v. Monumental
Prop., Inc.,329 A.2d 812 (Pa. 1974)Y he Pennsylvania Supreme Court has emphasized that the

underlying foundation of th TPCPLIis fraud preventiorthe law “attempts to place in more

! Specifically, plaintiffs assert violations stibsections (i), (ii), (vii), (ix), (X), (xiv), and (xxi), which prohibit
in relevant part(i) passing off goods or services as those of anoflipigausing likelihood of confusion or
of misunderstanding as to the source, sponsorship, approval or céstifichitgoods or services; (vii)
representing that goods or services are of a particular standard, qualitgder gr that goods are of a
particular style or model, if they are of another; @ayertising goods or services with intent not to sell them
as advertised(x) advertising goods or services with intent not to supgisonably expectable public
demand, unless the advertisement discloses a limitation of quéxitijyfailing to comply with the terms of
any written guarantee or warranty given to the buyer at, prior tderatontract for the purchase of goods
or srvices is madeand (xxi) engaging in any other fraudulent or deceptive conduct which creates a
likelihood of confusion or of misunderstandin@3 P.S. § 2042(4)(i), (ii), (vii), (ix), (x), (Xiv), & (xxi).
Despite the fact that Plaintiffs cite various subsections of the stateygrticeed primarilyjunder subsection
(xxi), the statute’s*catchall” provision



equal terms seller and cgumer [and is] predicated on a legislative recognition of the unequal
bargaining power of opposing forces in the marketplaGréamer,329 A.2d at 81gfootnote
omitted) By its own terms, the UTPCPL prohibitsnfair methods of competition or unfair or
deceptive acts or practices in the conduct of any trade or commerce” and paopidege right

of action to any person who “purchases or leases goods or services primarilgdorape

family, or household grposes and thereby suffers any asaeatale loss of money or property . .
" 73 P.S. § 201-1, -9.2(a).

The UTPCPL “applies to the sale of an insurance policy” and “conduct surrounding the
insurer’s preformation conduct.”Kelly v. Progressive Advancdas. Co, 159 F. Supp. 3d 562,
564 (E.D. Pa. 2016)Plaintiffs contend that Allstate misrepresented thedhits, advantages,
conditionsand terms of its “AHPerils” Landlord Package Insurance Poland induced
Plaintiffs to believe that the policy wilicover the types of losses that are at issue in this case.
(SeePl.’s Am. Comply 118(a), (b).)Plaintiffs further allege that Allstate misrepresented
pettinent facts, policy provisions and conclusions of law when it characterized thanosur
policy as an “AllPerils” or All-Risk” Policy and advertised the policy as such with no intentions
to honor it. SeePl.’s Am. Compl. § 118(e), (f).) As stated above, allegations of this nature,
relating to alleged misconduct in thiearacterization, solicitatioand sale of the insurance
policy are properly addressed under the UTPCPL. The Court now evalltiethe
Plaintiffs have plead with the requisite particularity all of the required elenoé a claim under
thestatute

i
A plaintiff may state a cause of action under the UTPBY&atisfying the elements of

common-law fraud or by otherwise alleging deceptive condvatsalotti v. Wells Fargo Bank,



N.A, 732 F. Supp. 2d 503, 510.(E Pa. 2010) (citingdunt, 538 F.3d at 219)As Plaintiffs
have not alleged that Allstate engaged in fraudulent behavior, the Courtalytt@their claim
under the deceptive conduct pror plaintiff alleging deceptive conduct must satisfy three
elements:

First, a plaintiff mustllege facts showing a deceptive act, that is conduct that is

likely to deceive a consumer acting reasonably under similar circumstileds

the plaintiff must allege justifiablesliance in other words that he justifiably

bought the product in the &r place (or engaged in some

otherdetrimentalctivity) because of the defendants’ misrepresentation or
deceptive conduct. Finally, the plaintiff must allege that this
justifiablereliancecaused ascertainable loss.
Vassalottj 732 F. Supp. 2d at 516ifing Seldornv. Home Loan Servs., InG&47 F. Supp. 2d 451, 470
(E.D. Pa. 2009)647 F. Supp. 2d at 47(ee alsdSantana Prods., Inc401 F.3d at 136&lapikas
v. First Am. Title Ins. C9298 F.R.D. 285, 294 (W.D. Pa. 2014).

A deceptive act is one that is “likely to deceive a consumer acting reasamatdy
similar circumstances.”Seldon,647 F. Supp. 2d at 470 (cititdunt, 538 F.3d at 223).The
UTPCPL hasenumerated twenty practices which constitute actionable “unfaihauet of
competition” or “unfair or deceptive acts or practices” and contains a -altgrovision
prohibiting “fraudulent or deceptive conduct which creates a likelihood of confusion or of
misunderstanding.” 73 P.S. § 201-2(4).

In Belmont v. MB Inv. Partners, In&Z08 F.3d 470, 498 (3d Cir. 2013), the Third Circuit
Court of Appeals predicted how the Pennsylvania Supreme Court would interpret “ekecepti
conduct.” The court examined the Pennsylvania Superior Court’s decidtazimv. Guardian
Life Ins. Co, 62 A.3d 396 (Pa. Super. 2012), and noted that the “district court decisions on

which Faziorelied suggest that deceptive conduct does not require proof of the elements of

common law fraud, but that knowledge of the falsity of one’s statements or thadimgle

10



quality of one’s conduct is still requiredBelmont 708 F.3d at 498. The Third Cuit also
citedWilson v. Parisi549 F. Supp. 2d 637, 666 (M.D. Pa. 2008), for the proposition that a
deceptive act is “the act of intentionally giving a false impression or artsiig from a false
representation made knowingly or recklessly with the intent that another persah shoul
detrimentally rely on it.’Belmonf 708 F.3d at 498 (internal quotations omitt&l)t seeSantana
Prods., Inc, 401 F.3d at 137 (“An action for fraud always requires the plaintiff to prove scienter,
whereas the Lanham Adbes not. The UTPCPL is in the middle. It encompasses causes of
action in which the plaintiff must prove intent and causes of action in which the fpla¢ed

not prove intent.”)

Plaintiffs must also plead the traditional common law elements of aldéfreliance and
causation.See, e.g.Toy v. Metropolitan Life Ins. C0928 A.2d 186, 20203 (Pa. 2007)Hunt v.
U.S. Tobacco Cp538 F.3d 217, 221 (3d Cir. 2008ennett v. A.T. Masterpiece Homes at
Broadsprings, LLC40 A.3d 145, 154 (Pa. Super. 2012)plaintiff must show that “he
justifiably bought the product in the first place (or engaged in some other detrimentayactivit
because of the [defendant’s] misrepresentatidfuht, 538 F.3d at 223 n.14n Laidley v.
JohnsonNo. 09-395, 2011 WL 2784807 (E.D. Pa. July 11, 2011), the plaintiffs claimed that the
lender to whom they had executethartgage violated the UTPCPL’s catal provision by
underdisclosing finance charges. While the plaintiffs asserted they had jugtifeibd on
representations the lender made on an official form stating what the firfearges would be,
the court found that they had not adduced sufficient evidence of justifiable relldneé*9.

The court explained that “[t]o show justifiable relc a plaintiff must provide evidence
demonstrating how his knowledge of a mortgage loan’s actual terms would hawt lakere

decision to execute the mortgagéd:; cf. Levine v. First American Title Ins. C&82 F. Supp.

11



2d 442, 467 (E.D. Pa. 2010)ding plaintiffs successfully alleged justifiable reliance where
plaintiffs stated they would not have paid a higher premium for title insuratieyihad known
the actual rate) Finally, a plaintiff must show “that his or her justifiable reliance caused
ascertainable lossl’aidley, WL 2784807, at *2i.e., thatshe suffered “an ascertainable lassa
result ofthe defendant's prohibited actioWeinberg v. Sun Co., In@77 A.2d 442, 446 (Pa.
2001).

Here Plaintiffs allege that Allstatgoublished and issued written documentation as part
of its sales presentation to solicit and induce them,” “misrepresented thedefantages,
conditions, and terms of the policy,” and “misrepresented the true nature pkéseetations of
its ‘All-Perils’ Landlord Package Insurance PolicyPl.’s Am. Compl. § 118(a), (b)..n so
doing, Allstate “induced Plaintiffs to rely upon its representations so Plaibéfieved that
Defendant’s ‘AltPerils’ Landlord Package Insurance Policy covered losses such as thdse whic
Defendant is now disputing.(Pl.’s Am. Compl. 1 118(b).)

Plaintiffs have not plead sufficient facts to support these allegations.rabaliegations
that defendant engaged in deceptive conduct without specifying what thgtivceecenduct
actually was are insufficient; a plaintiff must identify the specific act, omiggion
misrepresentation “in order to demonstrate that such confusion or misunderstarslcay sed
by certain acts or omissions on the part of the DefendaRtarherie v. KramerNo. 2071
WDA 2014, 2015 WL 6507844, at *9 (Pa. Super. Oct. 27, 2015). Plaintiffs have “not pled or
argued any specific act or omission . . . that would establish that her confusion or
misunderstanding was a result of said act or omissitth.’Although Plaintiffs claim that
Allstate “published and issued written documentation as part of its sales piieagniaey have

neither attached such documentatiotheir amended complainbr explainedvhat Allstate said

12



or specifically howthe company misrepresentedlicy terms. Plaintiffs havalleged that they
believed the policy would cover “losses such as those which Defendant is now disputing,” but
have failed to specifthe deceptive conduct or intentiomaisrepresentationisy Allstate which

led them to believe that losses of this kind would be covered.

Plaintiffs have also failed to plead justifiable reliance and causatd®eldon the
plaintiffs “[did not even describe the actual terms, conditions, or characgos$tihe [policy]
and in what respect defendants misrepresented these aspects of the[g@ic\f. Supp. 2d at
470. The court accordingly held that “[w]ithout $ieeallegations, plaintiffs fail to plead
justifiable reliance as they simply do not set forth how [their] knowledgé&¢dban's actual
terms] would have changed [their] condudtl’at 470—71 (quotinglunt, 538 F.3d at 227)
(internal quotations omittgd Plaintiffs’ allegations in this case suffer from the same defect.
They contend that Allstate “misrepresented pertinent facts or policy mosiwithin Plaintiffs’
policy issued by Defendant, as well as conclusions of law, when it charattéziesurance
policy at issue as dAll -Perils or AllRisk Policy’” (Pl.'s Am. Compl. § 118(f).)Theyfalil,
howeverto allege with any particularityhich facts, policy provisions or conclusions of law
Allstate purportedly misrepresented as well as the specific manner in whickasts,
provisions, or conclusions were misrepresentdaémby Allstate. Absent such factual
allegations, it is unclear what particular misrepresentations Plaintiffs releedcang how their
knowledge of the actual terms or nature of the insurance policy would have affedted th
decision to purchase the policy in the first place.

Plaintiffs similarly allege that Allstate “advertised its insurance goods andee as an
‘All Perils’ insurer within [sic] the intent to not sell those services as adedrtitn particular,

Defendant misrepresented pertinent facts of policy provisions within Pisliptificy but had no

13



intentions to honor it.” (Pl.’'s Am. Compl. 1 118(e).) Plaintdfaim that this alleged conduct
violates the UTPCPL’s prohibition on “[a]dvertising goods or services withtimiat to tell
them as advertised.73 P.S. 8§ 2012{4)(ix). This provisiomapplies only to claims of false
advertising. Weinberg v. Sun Co740 A.2d 1152, 1167 (Pa. Super. 1998Y,d on other
grounds 565 Pa. 612, 777 A.2d 442 (200Kgrisson v. FDIC942 F. Supp. 1022, 1023
(E.D.Pa.199§ aff'd, 107 F.3d 862 (3d Cir.1997) o plead and prove such a clgieplaintiff
mustshow:(1) “a defendant's representation is false”; (2) “it actually deceives or hadesmtgn
to deceive”; and (3) “the representation is likely to make a differienttes purchasing
decision.”Fay v. Erie Ins. Group723 A.2d 712, 714 (Pa. Super. 198B}ting elements for
violation of § 2012(4)(v)); seeWeinberg 740 A.2d at 1167stating same elements apply&o
201-2(4)(ix)).

Plaintiffs have not done sdrirst of all, the allegations that Allstate misrepresented the
benefits, conditions, and terms of the insurance policy cannot constitute a violaherfaiée
advertising prohibition because representations made by “individual employagsnts of
defendants” do not constitute advertisirtgeeSeldon 647 F. Supp. 2d at 466. Moreover,
Plaintiffs’ assertion that “Defendant misrepresented pertinent factsioy pobvisions within
Plaintiffs’ policy but had no intentions to honor it” again failspecify the particular facts or
policy provisions that were falsely advertised and whether such representaere deceitful
and/or made a difference in the purchasing decision.

Thus, with respect to the factual allegations that Allstate engaged in decapsivathe
characterization and solicitation thfe insurance policglaintiffs’ amended complainacks the

specificity required to survive Allstate’s motion to dismiss.

14



B.

The remainder of Plaintiffs’ allegations relate to Allstate’s conduct duregltdims
handling processPlaintiffs contencthat Allstate violated the UTPCPL Ifgiling to: take proper
actions to acknowledge, investigate or adjust Plaintiffs’ cléamly and objectively evaluate the
claim; have a reasonable basis for its decision to deny coveedte;the claimvhen its liability
became reasonably cleéimely process the clainandforcing Plaintiffs to bring suit and incur
substantial costsiiorder to protect their rightsSéePl.’s Am. Compl. § 118(c), (d), (gl®).)

All these allegations pertain to how Allstate handled the Plaintiffs’ claim.

While the UTPCPlapplies to the sale of an insurance policy, “[i]t does not apply to the
handling of insurance claimsKelly, 159 F. Supp. 3dt564 (citingGibson v. Progressive
Specialty Ins. CoNo. 15-1038, 2015 WL 2337294, at *4 (E.D. Pa. May 13, 2015)). athe b
faith statute, on the other hand, “provides the exclusive statutory remedy blepiccalaims
handling.” Id. This framework makes sense becausééutdaith statute “establishes a separate
and independent cause of action for bad faith claims agaswhimce companies related to their
handling of an insured’s claim.Gibson 2015 WL 2337194, at *2 (citingoy, 928 A.2d at 199—
200).

Courts have defineblad faith as &ny frivolous or unfounded refusal to pay proceeds of a
policy; it is not necessarpat such refusal be fraudulent. For purposes of an action against an
insurer for failure to pay a claim, such conduct imports a dishonest purpose and nreaich a b
of a known dutyi(e., good faith and fair dealing), through some motive of ise#frest or ill
will; mere negligence or bad judgment is batfaith.” Wolfe v. Allstate Prop. & Cas. Ins. Co.
790 F.3d 487, 498 (3d. Cir. 2015) (quotiherletsky v. Prudential Prop. & Cas. Ins. C649

A.2d 680, 688 (Pa. Super. 1994%5ee also Berg v. Nationwide Mut. Ins. Gl A.3d 1164,

15



1177 (Pa. Super. 2012) (“[T]he focus in section 8371 claims cannot be on whether the insurer
ultimatelyfulfilled its policy obligations . . . . [T]he issue in connection with section 8371 claims
is themannerin which insurers discharge their duties of good faith and fair dealing during the
pendency of an insurance claim. . . “Bad faith conduct also includes lack of good faith
investigation into facts, and failure to communicate with the claimaohison vProgressive

Ins. Co, 987 A.2d 781, 784 (Pa. Super. 2009) (citGandio v. Erie Ins. Exchg899 A.2d 1136,
1142 (Pa. Super. 2006)).

As the Supreme Court of Pennsylvastated the bad faittstatute was enacted
specifically to “capture[ ] thasactions an insurer took when called upon to perform its
contractual obligations of defense and indemnification or payment of a lossldthtdesatisfy
the duty of good faith and fair dealing implied in the parties’ insurance poliayy; 928 A.2d &
199. Basedon the text and purpose of thadfaith statutethe Toy Courtheldthat § 8371 was
enacted solely to address an insurer’s bad faith handling of claims and wastthtsnded to
provide relief “to an insured alleging that his insurer engaged in unfair eptilee practices in
soliciting the purchasgof] a policy.” Id. at 200 (emphasis added)he Toy Court “appeared to
recognize a legislative scheme in which miscondeleting to the sellingf a policy is governed
by the [UTPCPL] and misconduct related to the handling of claims allegedly duethi@der
policy is governed by the bad faith statut&ibson 2015 WL 2337194, at *4 (quotirpdnar
v. State Farm Mutual Ins. CdNo. AR08—-00133T7C.P. Allegheny Co. Oct. 27, 2008)).

Bringing a claim under the UTPCREquires a plaintiff to plead and prove the common
law elements of justifiable reliance and causatidhis further supports the conclusion that
allegations of misconduct in the claimmandling process are not actionable under the UTPCPL.

With respect to Plaintiffs’ allegations that Allstate mishandled their caichinterpreted the
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policy unfairly, Plaintiffs have not plead justifiable reliance and it wouldhsaifficult if not
impossiblefor them to do soSeveral courts in this district have dismissed UTP@g&tlons
concerning misconduct in the claims handling process beedyaintiff could not justifiably
have relied on the way [d]efendants handled her claim” bec4dabeissues such as liability,
damages, coverage or even procedure, [UIM] claims . . . are inherently and unavaidebly
length and adversarial.Smith v. State Farm Mut. Auto. Ins. C2012 WL 508445, at *4 (E.D.
Pa. 2012)aff’'d by Smith v. State Farm Mut. Auto Ins. C806 Fed. App’x 133, 136 (3d Cir.
2012) See alsavionckv. Progressive CorpNo. 15-250, 2015 WL 1638574, at *7 (M.D. Pa.
Apr. 13, 2015)Murphy v. State Farm Mut. Auto. Ins. CNo. 16-2922, 2016 WL 4917597, at
*6 (E.D. Pa. Sep. 15, 2018).

Count Il of the amended complaint is dismissed because the plaintiffs hzaléeged
sufficient facts to show how Allstate engaged in deceptive conduct durisglitigation orsale
of the insurance policy. Plaintiffs will be allowed one more opportunity to do so. Alsstat
alleged conduct during the claims handling process is more appropriately addneSsunt I1.

An appropriate order follows.

BY THE COURT:

/s/ Gerald ]. Pappert
GERALD J. PAPPERT, J.

2While other courts have confronted the same issue without stating txpliaia plaintiff cannoestablish
justifiable reliance in the eaext of alleging mishandling by an insurer, thdseisionsalso reflect the fact thatig
difficult if not impossible to do soSee Lombardi v. Allstate Ins. Cdlo.08-949, 2009 WL 1811540, at *4 (W.D.
Pa. June 23, 2009) (plaintiff's allegations of mishandling welficairit to showpotentially actionablenisfeasance
but granting motion to dismiss because plaintiff had not alleged sufficietsttb show justifiable reliancélippett
v. Ameriprise Ins. CoNo. 144710 2015 WL 1345442, at *2 (E.D. Pa. Mar. 25, 20Xb$rhissingclaim based on
allegations that insurer conducted an insufficient investigation and failedgarp a fair estimate of the damages
becauselaintiff did not allege facts showirtpat they believed or relied on any misrepresentatidites v. Great
Am. Ins. Cq.No. 06CV525, 2000 WL 875698 (E.D. Pa. June 23, 2000) (denying motion to dismiss because
plaintiff's allegations of mishandlingould constitue the improper performance of a contractual obligadiwh
deceptive practices by the defendant with no discussion of the requiredetdjustifiable reliance)Silberg v.
Employers Mut. Cas. CadNo. 06-CV-3587, 2001 WL 51102, at *3 (E.D. Pa. Jan. 22, 2001) (finding plaintiff's
allegations that insurer misrepresented that it would promptly eeadnatrespond to reasonable claims e
rightful claims sufficient to withstand motion to dismiss with no dismrsof justifiable reliance element).
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