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JOSEPH K. SIMS : CIVIL ACTION
Plaintiff —Pro se :
NO. 15-5426
V.

JOHN P. GREGG, et al.
Defendants

NITZA 1. QUINONESALEJANDRO, J. FEBRUARY 28,2017
MEMORANDUM OPINION

INTRODUCTION

Before this Court are (a) motionsto dismissfiled pursuantto FederalRules of Civil
Procedurg“Rule”) 12(b)(1)and12(b)(6) by Defendants Thomas. Egan,lll, Daniel Glammer,
SusanM. Markofsky, Cheryl L. Austin, JoanneéMancini, JohnP. Gregg, Wendy Demchick
Alloy, ThomasMcBride, Josephl. Hylan, Chris Parisi, StephenGedayand ReginaB. Guerin,
[ECF 23], andDefendanKate M. Kelly, [ECF 25], (collectively, “Moving Defendanty, and(b)
amotion for appointment of coundaéd by Plaintiff JoseptK. Sims(“Plaintiff”), actingpro se
[ECF 38]. In their motions, MovingDefendantseekthe dismissalof this actionfor eitheralack
of subjectmatterjurisdiction pursuanto Rule 12(b)(1)or for afailure to statea claim on which
relief canbe grantedpursuanto Rule 12(b)(6) and pecifically arguethat Plaintiff's claimsare
barredeitherby the statuteof limitations, the RookerFeldmanandHeckdoctrines, or absolute
immunity. The motionsto dismissandthemotionfor appointment o€ounselareopposed.The
issuegresentedn thesemotions havédeenfully briefedandareripe for disposition.

For the reasonsetforth, themotionfor appointment of counse denied, the motion®

dismissaregranted andthis matteris dismissedwvith prejudice.
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BACKGROUND

Plaintiff, proceedingpro sg initiated this action on SeptembeB0, 2015,[ECF 1]. He
filed an amendedcomplaint on November 11, 201 CF 25], and a “Claim for Relief” on
March 17, 2016,[ECF 21], which was later construedand docketedon April 13, 2016,as a
secondamendeccomplaint’ [ECF 28]. Plaintiff's 36-pagesecondamendectomplaint contains
vagueand incoherentrambling assertionsagainst28 namedDefendantg chargingthem with
violating his federal and state constitutional rights during the prosecution five state court
criminal cases four of which resultedin a conviction,and which were initiated againsthim
during the period of 1996 2009,in the Court of CommorPleasfor Montgomery County,
Pennsylvanid. [ECF 28at1]. Thesecondamendedtomplaintis, howeveryagueand/or devoid
of any specific factual allegationsagainstMoving Defendants. Instead the secondamended
complaint consists of conclusory assertitimest Moving Defendantcommittedmisdeedsiuring
the prosecution ahesefour Montgomery Countgriminal cases. By way of exanple, Plaintiff

allegesthat:

! On March 17, 2016,Plaintiff filed a documentitled “Claim for Relief,” [ECF 21], which this
Court reviewed and by Order dated April 13, 2016, [ECF 27], construedthe pleadingas a second
amendedcomplaint, andlirectedthe Clerk to docketit asof thedateof saidOrder.

2 The Defendantarejudges, prosecutormyembersof their staff, public defendersprivate defense
counsel, and/gpolice officers.

3 Thefive criminal casesare: (1) Comm. v. SimDocket No. CR 40742990; (2)Comm. v. Sims
Docket No. CR 190Q000; (3)Comm. v. Simocket No. CR 912Q001; (4)Comm. v. Simocket
No. CR 17612006; and (5Comm. v. Bns Docket No. CR 3252009. According to the public records
available for these casepies ofwhich wereattachedas an exhibit to one of the motiotesdismiss the
first case wasolle prossedand the other foucasesresulted in guilty pleas fointer alia, aggravated
assault,stalking/intent to place in fear, criminal mischtgfmage property, and harassrdetibw in
public place respectively [ECF 232]. This Court may consider these public recorisePension Ben.
Guar. Corp. v. White Consol. Indus., In898 F.2d 1192, 1196 (3d Cir. 1993 ¢ decide a motion to
dismiss, courts generally consider only the allegations contairtéeé icomplaint, exhibits attached to the
complaint and matters of public recond.”



e DefendantsEgan,lll, Glammer,and Markofsky useda legal
process without probable cause against plaintiff, Thomas
Egaris namesignature,are not on any case paperwork for
[two of thecriminal cases]primarily to accomplisha purpose
for which the processwvas not designed. [ECF 28 at 7-8]
(emphasisemoved).

e No probable [c]ause for CR 1900-00. Only the [p]olice
crimind complaint,or, M.D.J.,FrancisJ. Lawrence Jr. (Id. at
17).

e In the [n]otes offtJranscript, Kate Kelly and Cheryl Austin,
moved,from-to, Defendanand[w]itness,referringto plaintiff.
The three of they, M.D.J., 38-1-15F.J. Lawrence,Jr., Kate
Kelly and Cheryl Austin, misrepresentedhe 01/09/01, Judge
trial at the Montg.CTY. CRT. Housebefore the JDG. Del
Ricci. (Id. at 18-19)(emphasisemoved).

e With CR 1900-00, Kate M. Kelly and Cheryl L. Austin,
actuallyrepresente@rank Snowder{], a wooen handle knife,
so dull it wouldn’t cut butter, currently also in the Borough
Policeproperty room. I¢l. at 24).

e ChristopherParisi with Frank Flick, useda legal processCR
1761-06,EXHIBIT C 25, as CR 1900-00,[there was Frank
Snowdemagainin plaintiff’s Mother’s houseeducingher with
narcotics,06/05/06dateson EXHIBITS 20, 25, 26 Amended
Complaint], as, procurement,initiation and continuation of
civil proceedingswithout probableauseagainsplaintiff . . . .
(Id. at 26) (emphasigsemoved)bracketsn original).

e He, Chris Parisi,committedthe doublgeopardyof CR 4070-
90 and CR 4063-90, as, CR 1900-00 and Theft by
Deception. . .. (d.).

As stated Moving Defendantsmoveto dismissPlaintiff's claimsasbarredby the statute
of limitations, by theRookerFeldmandoctrineandtheHeckdoctrine, and/or absolutexmunity.

[ECF23at7-11;ECF25at6-7]. Plaintiff opposes the motioris dismiss. [ECF 30].

LEGAL STANDARD

A motion to dismissunder Rulel2(b)(1) challengesthe existenceof subjectmatter
jurisdiction. As thepartyinvokingthis Court’s jurisdiction Plaintiff bearsthe burden of proving
that therequisitejurisdictionalrequirement@are met. Dev. Fin. Corp.v. Alpha Hous. &Health

Care,Inc., 54 F.3d 156, 1583d Cir. 1995); Packardv. ProvidentNat'| Bank 994 F.2d 1039,



1045(3d Cir. 1993). “[W]hen thereis afact question abouivhethera courthasjurisdiction, the
trial courtmay examinefactsoutside thepleadings. . . [b]ecauseat issuein afactual 12(b)(1)
motionis thetrial court’sjurisdiction — its very powerto hearthe case” Robinsonv. Dalton,
107 F.3d 1018, 102(3d Cir. 1997) (quotingMortensenv. First Fed. Sav.& Loan Assn, 549
F.2d 884, 891(3d Cir. 1977)). Therefore,this Courtis free to considerevidenceoutside the
pleadings, including publichavailable records,to resolve any factual issue bearing on the
court’s jurisdiction. SeeGothav. United States 115 F.3d 176, 17€3d Cir. 1997); Jiricko v.
BennettBricklin & SaltzburgLLP, 321F. Supp. 2d 636, 64(E.D.Pa.2004).
Whenconsidering a motioto dismissfor failure to statea claim under Rulel2(b)(6),the
court “mustacceptall of the complaint’svell-pleadedfactsastrue, but may disregardanylegal
conclusions.Fowlerv. UPMC Shadyside578 F.3d 203, 210-1(Bd Cir. 2009). The court must
determine*whetherthefactsallegedin the complainaresufficientto showthat the plaintiff has
a ‘plausibleclaim for relief.” 1d. at 211 Quoting Ashcroft.. Igbal, 556 U.S. 662, 6792009)).
The complaint must danore than merely allege the plaintiff’s entitlementto relief; it must
“show suchan entitlementwith its facts” 1d. (citationsomitted). “[W]here the well-pleaded
factsdo notpermitthe courtto infer morethanthe merepossibility of misconduct the complaint
hasalleged- butit hasnot ‘show[n]’ — thatthepleaderis entitledto relief.”” Igbal, 556U.S. at
679 (quotingFed.R. Civ. P.8(a)) (alterationgn original). “A claim hasfacial plausibility when
the plaintiff pleadsfactualcontentthatallows the courtto draw thereasonablenferencethatthe
defendantis liable for the misconductalleged! Id. at 678 (citing Bell Atlantic Corp. v.
Twombly 550U.S. 544, 555 (2007))." Threadbee recitalsof theelementsof acauseof action,
supportedoy mere conclusorystatementsio notsuffice’ Id. To survive amotionto dismiss

under Rulel2(b)(6),“a plaintiff mustallegefactssufficientto ‘nudge[her] claimsacrosgheline



from conceivableo plausible” Phillips v. County of Allegheny515 F.3d 224, 2343d Cir.
2008) (quotingfTwombly 550U.S.at570).

Even though pleadingsnd other submissions bgro se litigants are subjectto liberal
constructionandthe courtis requiredto acceptthetruth of a paintiff’s well-pleadedallegations
while drawing reasonablénferencesn a gaintiff's favor, Wallacev. Fegan 455 F.App'x 137,
139(3d Cir. 2011)(citing Capogrossor. Sup.Ct. of N.J, 588 F.3d 180, 18@d Cir. 2009)(per
curiam)) a pro se complaintmuststill “contain sufficient factual matter, acceptedas true, to
‘statea claim to relief thatis plausible onts face!” Igbal, 556 U.S. at 678 (quoting Twombly

550U.S.at570).

DISCUSSION

In construing thesecondamendedcomplaintliberally, Plaintiff attemptsto assertfederal
and state constitutional andor statutory claims premised on Moving Defendants alleged
wrongful conductin the prosecution of thBve Montgomery Countycriminal casesdiscussed
supra thelastof which commencedn 2009andconcluded ompril 8, 2010.[ECF 28; ECF 23-
2 at 2]. Basedupon thedate of this last criminal matter, Moving Defendantscontendthat
Plaintiff's federal and state law claims are barred by the statute of limitations. Moving
Defendantsalso contendthat the alleged constitutionaland statutory claims arising from the
prosecutionand convictionsin four of the criminal proceedingsare barredunder theRooker
Feldman doctrine* and the Heck doctrine.> Finally, Moving Defendantsargue absolute

immunity applies. On all counts, this Couidgrees.

4 The SupremeCourtlaid out the principlesof this doctrinein Rookerv. Fidelity Trust Co., 263

U.S.413 (1923), andist. of Columbia @ of Appeals/. Feldman 460U.S.462 (1983).

° Heckv. Humphrey 512U.S.477 (1994).



Statute of Limitations”

Thereis no specificfederalstatuteof limitations for federalconstitutionaklaimsbrought
under 42 U.S.C. § 1983 (“8§ 1983"YWhen Congress has not established a time limitation for a
federal cause of action, the settled practice has been to adopt a local time hnagatexleral
law . ...” Wilson v. Garcia471 U.S. 261, 266L985) In Wilson the Supreme Court concluded
that 8 1983 claims “should be classified as claims for personal injury for the purpose of
determining the limitations period under the applicable stat€ l&mst v. Kozakiewiczl F.3d
176, 190 (3d Cir. 1993fciting Wilson 417 U.S. at 27Z6). Under ths framework, § 1983
claims arising in Pennsylvania are subject to Pennsylvatwaisyear limitations period for
personal injuryactions ’ Id. Subsequento Wilson Congresenacted28 U.S.C. § 1658 (“§
1658"), which providesthat “a civil action arising under an Act of Congress enacted after the

date of the enactment of this secti@ecember 1, 1990may not be commenced later than 4

6 Generally,a district court shouldnot entertaina statuteof limitations defensdn the contextof a

Rule 12(b)(6) motion. Oshiver v. Levin, Fishbein, Sedran & Berm&8 F.3d 1380, 1385 n.1 (3d Cir.
1994). However,an exception is made where the complaint facially shows noncompliance with th
limitations period and the affhative defense clearly appears on the face of the pleadidg.Brown v.
Montgomery Cty.470 F. Appx 87, 90 (3d Cir. 2012)"[U]nder the law of this Circuit (the smalled
‘Third—Circuit Rulé), such a [statute of limitations] defense may be assbytedotion to dismiss if the
time alleged in the statement of a claim shows that the cause of action has nobbganhwithin the
statute of limitation$) (internal quotations omittedyee also Jones v. Bqck49 U.S. 199, 215 (2007)
(“A complaint issubject to dismissal for failure to state a claim if the allegations, takeneashiow the
plaintiff is not entitled to relief. If the allegations, for example, shioat relief is barred by the applicable
statute of limitations, the complaint is sulijez dismissal for failure to state a claim; that does not make
the statute of limitations any less an affirmative deféhseBecause Plaintif6 complaintidentifiesthe

five criminal proceedingghat formthe basis fothe alleged wrongful conduct, abeécause the relevant
dates for these proceedingee part of the public record, this Court can consider Moving Defendants
statute of limitations argument.

! Pennsylvanidaw providesthat the following actionsand proceedingsnust be commenced
within two years:(1) action for assault, battery, false imprisonment, false arrest, malipr@secution or
malicious abuse of process. @) actionto recoverdamagedor injuriesto the personor for thedeathof
an individual causedby the wrongful act or neglector unlawful violence or negligenceof another.” 42
Pa.Cons.Stat.§ 5524 (a)b).



years after the cause of action accrue®8 U.S.C. § 1658(a). Thus, to the extent that § 1658
applies to Plaintiff's federal claims, they are subject to a-fgar statute of limitation. d'the
extent howeverthat § 1658 does not apply, Plainsff§ 1983 claimsas well as histatelaw
claims would be subject to Pennsylvarsatwo-year limitations period for personal injury
actions SeeKost v. Kozakiewi¢Zl F.3d 176, 190 (3d Cir. 1993).

Here,Plaintiff's federalclaimsappearo be basedon an allegedviolation of the Second,
Fourth, Fifth, Sixth, and Fourteenth Amendments of thinited StatesConstitution,and are not
basedon “an Act of Congress enacted after December 1,.19%0us, Pennsylvaniasvo-year
statuteof limitations,andnot thefederalfour-yearcatchall statute appliesto Plaintiff’'s claims.
Notwithstanding,evengiving Plaintiff the benefitof the longer fouryear statuteof limitations
does notpreservehis claims. All of Plaintiff's claimsrelateto five criminal proceedingsthe
latestof which concluded oi\pril 8, 2010morethanfive yearsbeforePlaintiff commencedhis
action® Thus theseclaimsare barredby the statuteof limitations  Accordingly, the motionso

dismissaregrantedon this ground?

8 Plaintiff also referencesan August 12, 201letter and an August 23, 201letter from the
PennsylvanigéstatePolice sentto him in responséo his Pennsylvania Insta@heckSystemChallenge.
[ECF 28-1 at 29-30]. Theseletters referenceseveralearlier convictionsthat Plaintiff contendsto be
“clerical errof[s] causedby Kate Kelly”. [ECF 28 at 25]. Reading thesecondamendedcomplaint
liberally, andassunng that Plaintiff meansthat the convictions didnot occurandwere insteadclerical
errors,the allegationsdo not suggesthat Defendantelly causedthe allegedclerical errorsin August
2011. Instead|t would appeatthat sheallegedlycausedheseclerical errorsat someearlier point which
the PennsylvanictatePolice thenreferencedn thetwo August 2011letters. Thus, DefendanKelly’s
allegedconductoccurredoutsidethe statuteof limitations. Further,evenif Plaintiff is arguingthatthe
“clerical error$ constituteda violation of his constitutionalrights in August 2011 Plaintiff did not
initiate this action until SeptembeB0, 2015, over four yearslater. Plaintiff's claims, evenif someof
themaccruedn August 2011aretime barred.

o In hisresponséo the motiongo dismiss,Plaintiff conclusorilyassertghatthis actionis not time-
barred,andappeargo arguethatthe claimsheassertsn his seconcdamendedomplaintrelatebackto his
original pleading,andthat his pleading shouldot be strickenunlessit is devoid offactual basison its
face. [ECF 30at5]. However,Plaintiff initiated this caseon September 30, 201&)orethan bur years
afterthefinal criminal caseatissueconcluded.Thus,theseallegationspntheir face,supportthis Court’s



Rooker-Feldman and Heck Doctrines'™®

As notedsuprg Plaintiff s claims are all premised on alleged wrongful conduct in the
state prosecution of théve criminal cases, four of which resulted in guilty geand
convictions [ECF 232]. Only Comm. v. Simsocket No. CR 4072990, did notresult in a
convictionhaving beemolle prossecon November 8, 1998, (1d.). While the allegations in the
second amended complaare not entirely clear, to the extétaintiff challenges the conduct of
the Moving Defendants in relation to thefeeir convictions, including arguments of lack of
probable causeé those caseghis Court lacks jurisdiction to considsuch claims under the
RookerFeldmanandHeckdoctrines.

The RookerFeldmandoctrine provideshat federaldistrict courtslack jurisdiction over
suitsthat are essentiallyappealdrom statecourt judgments.Great WesternMining & Mineral
Co. v. Fox RothschildLLP, 615 F.3d 159, 165 (3@ir. 2010). The RookerFeldmandoctrine
specificallybarsafederalclaim “if theclaimwas‘actuallylitigated in statecourt orif theclaim
is ‘inextricablyintertwined with the stateadjudication.” ITT Corp. v. Intelnetint’| Corp., 366
F.3d 205, 210(3d Cir. 2004). A federal claim is “inextricably intertwined with a state
adjudicationwhen “(1) the federal court mustdeterminethat the state court judgmentwas
erroneouslyenteredn orderto granttherequestedelief, or (2) thefederalcourt mustakeaction
thatwould negatethe statecourt’s judgment.”Knapperv. BankersTrustCo, 407 F.3d 573, 581

(3d Cir. 2005. TheRookerFeldmandoctrinebarsafederalclaimin adistrict courtwhere: “(1)

opinion that Plaintiff's claimswere broughtafter the expiration of thestatuteof limitations. Plaintiff's
argumentdo the contraryack merit.

10 Plaintiff doesnot addressMoving DefendantsRookerFeldmanor Heckarguments.

1 It is clearthatany allegedmisconductelatedto CR 40701990 occurred well outsidbe statute

of limitations.



the federalplaintiff lostin statecourt; (2) the plaintiff ‘complain[s] ofinjuries causedby [the]
statecourtjudgment§ (3) those judgmentwererenderedbeforethe federalsuit wasfiled; and
(4) the plaintiff is inviting the district courtto review and reject the statejudgments. Great
WesternMining, 615F.3dat 166 (citationsomitted).

Here,whenconsidering thallegationsn Plaintiff's secondamendedomplaint,thefour
prongs necessaryto implicate the RookerFeldman doctrine are met and, therefore bar this
Court’sjurisdiction overthis matter Specifically Plaintiff appeardo assertinter alia, thatthe
criminal prosecutionsn thesematterswere brought without probableause,that he was not
permittedto confront withnessesagainsthim duringany of the proceedingsand that he was
subjectto doublejeopardyin violation of the Fifth Amendment. [ECF 28 at 10, 13, 1618].
Plaintiff appeargo be assertingcontinuingharmasaresultof thesecriminal judgmentsjn part
becausdisfirearmwasnotreturnedto him, (id. at 14-15),monetarylossin theform of bail, (id.
at 20), denialof aconcealedirearm permit, (id. at 25), andthe lossof veterandenefits. (Id. at
33). All of thesejudgmentswere enteredbefore the instantlawsuit was filed. As pleaded,
Plaintiff's claimsare “inextricablyintertwined with thosestatecourtcriminal proceedingsand
judgmens, which would requirethis Courtto “determinethat the statecourt judgment[svere]
erroneouslyentered or “takeactionthat would negatethe statecourts judgment[s]: Knappet
407 F.3dat 581; seealsoDesis Pizza,Inc. v. WilkesBarre, 321 F.3d 411, 42(3d Cir. 2003).
This is somethingthis Court cannot do under theooker-Feldmardoctrine. Seelmhoff v.
Disalle, 2014 WL 3055367, at *4 (W.D. Pa. July 3, 201dsmissing case unddrRooker
Feldmanbecause the plainti constitutional claims were inextricably intertwined with the state
court criminal proceeding and judgmemny disagreemenandor challengeis appropriately

done using thetateappellateprocessandnotby review of thestatecourtordersin federalcourt.



Likewise, Plaintiff's 8§ 1983claims are precludedby Heckv. Humphrey 512 U.S. 477
(1994). As establishedn Heck aplaintiff maynot pursue &laim under § 1983hatdirectly or
implicitly calls into question thevalidity of his conviction unless hdemonstrateshat “the
conviction orsentencdasbeenreversen directappeal expungedy executiveorder,declared
invalid by a statetribunal authorizedo make suchdeterminationor calledinto questionby a
federalcourt’'sissuanceof awrit of habeasorpus.” Id. at 486-87;seealso Gilles v. Davis, 427
F.3d 197, 2093d Cir. 2005);Bushv. PhiladelphiaPolice Dept, 387F. App’x 130, 132(3d Cir.
2010). Here,Plaintiff's constitutionalclaimsall implicitly call into question thevalidity of his
state convictions, none ofvhich have beenreversed,expunged, odeclaredinvalid. Thus,
Plaintiff's § 1983claimsrelatedto thesecriminal casesarebarred,asamatterof law, by Heck

Absolute Immunity

Moving Defendantsalsoarguethat the eight Moving Defendantavho are prosecutorer
membersof the prosecution’staff*? areentitledto absolutdmmunity. It is well establishedhat
“acts undertaken by a prosecutor in preparing for the initiation of judiciagéedoags or for trial,
and which occur in the course ofshrole as an advocate for the State, are entitled to the
protections of absolute immunity Buckley v. Fitzsimmons09 U.S. 259, 2781993) Because
Plaintiff's claimsagainst the prosecutoadl relateto their conduct in initiating and conducting
criminal proceedings against Plaintiffjoving DefendantsThomasC. Egan, lll, SusanM.

Markofsky, Cheryl L. Austin, JoanneVancini, Wendy DemchickAlloy, ThomasMcBride,

12 Moving DefendantsThomasC. Egan, lll, SusanM. Markofsky, Cheryl L. Austin, Wendy

DemchickAlloy, Thomas McBride, Chris Parisi, and StephenGeday are all current or former
prosecutors.Moving Defendant Joanndancini is a secretaryfrom the MontgomeryDistrict Attorneys
Office.
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Chris Parisi,and StephernGedayareertitled to absolutammunity. Therefore Plaintiff's claims
against these Moving Defendants are dismissed on this'Basis.
Non-Moving Defendants

In addition to the Moving Defendants, Plaintiff named the following additional
individuals as Defendantan this matter: Magisterial District JudgeFrancisJ. Lawrence,Sr.,
Magisterial District Judge RoberA. SaraceniSr., Montgomery County CommdPleasJudge
Stanley Ott, Magisterial District Judge Francis J. Lawrence, Jr., Magisterial District Judge
MargaretA. Hunsicker* Kevin McKeon, JosepByrnes,Joseph Bensorg. Stowell, A. Santo,
R. Emrich, C. Narkin,*®> MethuselatBradley,andFrankFlick*® (“Non-Moving Defendants).

A review of the docketsuggestshat the Non-Moving Defendanthavenot beenserved
with the complaint or summorssrequiredby Rule 4. Fed.R. Civ. P.4(c)(1)*" In addition, no
attorneyshaveenteredan appearancen behalfof theNon-Moving DefendantstheNon-Moving
Defendantglo notappearto be proceedingro se andnone havdiled any responsiveleading,

including amotion to dismiss. Nonethelessfor the reasonsliscussedegardingthe Moving

13 In addition, Plaintiff's § 1983 claims againstMoving DefendantsDaniel Glammer, John P.

Gregg,Josephl. Hylan, andReginaB. Guerin,all public defenseattorneysrom the MontgomeryCounty
Public Defendeis Office, fail becausea “public defender does not act under color ofestaw when
performing a traditional functions as counsel to a defendant in a criminadepling. Polk Cty. v.
Dodson 454 U.S. 312, 3261981);see also Newton v. City of Wilmingt®017 WL 221788, at *{3d
Cir. Jan. 19, 2017“The attorneys who represented [the defendant] in his criminal proceedengstar
state actors for the purposes of 42 U.S.C. § 1988ting Polk).

14 Non-Moving DefendantdMagisterialDistrict JudgeFrancisJ. Lawrence Sr., MagisterialDistrict
Judge Robert A. Saraceni,Sr., Montgomery County Common Pleas Judge Stanley Ott, Magisterial
District JudgeFrancisJ. Lawrence,Jr., Magisterial District JudgeMargaretA. Hunsickerare all state
courtjudges.

15 Non-Moving DefendantKevin McKeon, JosephByrnes,JosephBenson,S. Stowell, A. Santo,
R. Emrich,andC. Narkin areall policeofficers.

16 Non-Moving DefendantdVethuselalBradleyandFrankFlick areprivatedefensettorneys.

o The 90daysin which servicemustbe accomplishetlaspassed.Fed.R. Civ. P.4(m).
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Defendantsit is undisputedhat Plaintiff's claimsagainstthe Non-Moving Defendantarealso
time-barred,and that this Courtlacks jurisdiction over theclaims relatedto the fourcriminal
convictions. Thus, this Courtwill sua spontedismiss the claims aganst the Non-Moving
Defendants.Coulter v. Unknown Prob. Officeb62 F. Appx 87, 89 (3dCir. 2014) (affirming
district courts sua spontadismissal of normoving defendant where the ground raised by the
moving defendants were common to all defendants and the plaintiff had an opportunity to
respond to the moving defendanerguments);Fleck v. Univ. of Pennsylvanja2013 WL
12141349, at *7 (E.D. Pa. Feb. 20, 2013) (dismissing Equal Protection claim against non-moving
defendants on the same grounds as the court dismissed the claim against the movingtslefenda
see alsdMinnesota Lawyers Mutns. Co. v. Ahrens432 F. App’'x 143, 14748 (3d Cir. 2011)
(“The district court may on its own initiative enter an order dismissing [etigraprovided that
the complaint affords a sufficient basis for the court’s action.”).
Leave to Amend

Although theThird Circuit hasdirectedthat adistrict court must ordinarily provide @vil
rights plaintiff an opportunityto file an amendedcomplaintwhere the original complainis
subjectto dismissalunder Rulel2(b)(6),seePhillips, 515 F.3dat 245 (reiteratingthe rule that
leaveto amendmust begrantedsua sponten civil rights actions,“unlesssuchan amendment
would be inequitable dutile.”), in this casethe Plaintiff hastwice amendecdhis complaint. It is
this Court’s opinionthatany furtherattemptto amendthe complaintvould belegally futile. As
discussed above, Plaintiff appearsto allege wrongful conductregarding five criminal
proceedingsthelast of which concluded orApril 8, 2010. The statuteof limitations,aswell as

the RookerFeldmanandHeckdoctrinespar all of Plaintiff's claimsand,therefore deprivethis

12



Court ofjurisdiction. Accordingly, this Court findsthat any attemptto amendthe complaint a
third time would belegally futile.
Motion for Appointment of Counsel

In hismotionfor appointment of counsedPlaintiff notesthat hehasbeenunableto obtain
theassistancef counsebndrequest thatthis Court appointan attorneyto represenhim. [ECF
37 at 1-2]. Plaintiff provides no supportegal or factual,for his request. Generally,”[i] ndigent
civil litigants possess neither a constitutional nor a statutory right to ap@ocdunsel.”
Montgomery v. Pinchak?94 F.3d 492, 498 (3d Cir. 2002). A district court, however, has the
discretion to appoint counsel to an indigent litigampon a showingf specialcircumstances
indicating the likelihood of substantial prejudice to him resulting, for exampi®, fiis probable
inability without such assistance to present the facts and legal issues taurthie @complex
but arguably meritorious case.”SmithBey v. Petsock741 F.2d 22, 26 (3d Cir. 1984).
Assuming,arguendo that Plaintiff is indigent despite being deniedforma pauperisstatus,
[ECF 2]® Plaintiff has not, and cannot, show that without the assistance of counsel he will be
unable to prosecute aeritorious case. As explainediprg Plaintiff's claims are all barred,
inter alia, by thestatute oflimitations. The assistance of counsel will not render Plaintiff's

claims timely. For this reason, Plaintiff's motion to appoint counsel is denied.

CONCLUSION
For the reasonstatedherein Moving Defendants motions to dismissare granted and
Moving Defendantsare dismissedfrom this action Non-Moving Defendantsare sua sponte

dismissedrom this case. ConsequentlyPlaintiff's secondamendeccomplaintis dismissedor

18 Plaintiff’'s motion to proceedin forma pauperis [ECF 1] was deniedbecausePlaintiff has a

monthly income of $2,700.00, no dependents, and has a Yaluselat $40,000.00.[ECF 2].

13



failure to statea claim uponwhich relief can be granted In addition, Plaintiff's motion for

appointment of counse denied.

An Orderconsistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.
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