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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ST. PAUL FIRE & MARINE )
INSURANCE COMPANY, ) CIVIL ACTION

Plaintiff,
V.
R& Q REINSURANCE COMPANY, : No. 15-5528
Defendant. :
MEMORANDUM
Schiller, J. June 2, 2016

In September 2015, R&Q Reinsurance Company (“R&Q”) filed a declaratory judgment
action against St. Paul Fire & Marine Insurance Company (“St. Paulg Morthern District of
lllinois (the “lllinois Action”). The lllinois court subsequently transferretiat action to this
Court. See R&Q Reins. Co. v. St. Paul Fire & Marine Ins.,@iv. A. No. 161473 (E.D. Pa.
filed Mar. 31, 2016)Prior tothat transferin October 2015St. Paul sued R&Qn this District
for breach of contraain the same underlying claims (the “Pennsylvania ActioR&Q filed a
motion to dismiss the secoffited Pennsylvania Action. The Pennsylvania Action was
subsequentlyeassigned to this Court. For theasons set forth belolR&Q’s motion will be

granted, and the Pennsylvania Action will be dismissed without prejudice.

BACKGROUND

St. Paul is an insurance company basddartford, Connecticut (Compl.  2.R&Q isa
reinsurance company basedPhiladelphia, Pennsylvanidd( 3.) St. Paul has paid more than
$10 millionin asbestoslaimsto a third party, Walter E. Campbell Company,. Iid.  10.) St.
Paul is now seekingeimbursemenfor these claims frorR&Q under various reinsurance

contracts (Id. 11 1%13.) Specifically St. Paulallegesthat R&Q is bound by reinsurance
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contracts thatt. Paulmadewith R&Q’s predecessor in interest, INA Reinsurance Company
(Id. 19 3, 11-13.)

On April 9, 2013, St. Paul sent a notice of lesR&Q in connection witlthe underlying
asbestoslawsuits. (d. § 14) In July and August 2013, R&Q requested additional
documentation, which St. Paul provideld. ] 15.) However, R&Q did not provide a substantive
response regarding the claifs more thanoneyear, despite repeated requests from St. Paul.
(Id. T 16.)On August 11, 2014, having received no substantive response from R&Q, St. Paul
sentR&Q a bill requestingmore than $4.4 millionn reinsurancepayments (Id. § 17) On
August 20, 2014, R&Qbectedto the bill, its first substantive response to the reinsurance
claims (Id. 1 18.) To this date, R&Q has not paid any portion of the hillf(22.)

A. Thelllinois Action

On September 3, 2015, R&Q fileddeclaratory judgment action agaift Paul in the
U.S.District Court for the Northern District of lllinoigDef.’s Mem. SuppMot. Dismiss[Def.’s
Mem.] at 1) R&Q arguedthat St. Paufailed to “promptly” notify R&Q of the underlying
claims as required by the reinsurance policiessue because St. Paul had begun paying those
claimsin 2003 or earlier without notifying R&Q until 2013ld. at 3 Accordingly, R&Q sought
a declaratory judgmerthat it had no obligation to pay St. Paul. (Pl’'s Mem. Opp’n Mot.
Dismiss[Pl.’s Mem.]at 1Q) On October 13, 2015, St. Paul filed a motion to trartsieillinois
Action to this District, which was granted on March 30, 2016. (Letter from Llaye @ Judge
Slomsky, Apr. 26, 2016, Ex. A [Transfer Order].)

The transferring courfound that‘the bulk of material events occurred in areas much
closer to Pennsylvania than lllinois, with some of the material events axrutrrPennsylvania

itself.” (Id. at 4.) While the transferring court acknowledged that the reinsurance t®omiee



at least partially negotiated in lllinois, it ultimately agreed withPawl that “the location where
the business decisions allegedly causing a breach occurred is more relavane tlogation of
contract formation.”Ifl. at 3.)

B. The Pennsylvania Action

On October 7, 2015, just before filing the transfer motion in the lllinois Action, Stt. Pau
commenced a parallel action against R&Qthis District which was initially assiged to the
Honorable Joel H. Slomskin the Pennsylvania Action, St. Paul sought a declaratory judgment
of R&Q’s liability under the same reinsurance contracts at issue in thedihation, as well as
damages for the breach of these contr&8xsausedhe lllinois Action was filed first antecause
there was a pending motion to transtfieat case R&Q filed a motion to dismiss orstay the
proceedingsn the Pennsylvania ActionJudge Slomskygreed to stay the proceedings in the
Pennsylvania Action pending the outcome of the transfer mbtibreservedudgment on the
motion to dismissAfter the lllinois Action was transferred taehis Court, thePennsylvania

Action was also reassigned tastiCourt.

. STANDARD OF REVIEW

The Third Circuit's “firstfiled rule” requires thatin all cases of federal concurrent
jurisdiction, the court which first has possession of thgext must decide itEEOCv. Univ. of
Pa. 850 F.2d 969, 97(3d Cir. 1988). Because the firfited rule rests on equitable principles,
the decision to apply the rule is committed to the sound discretion of the trial $eeartd.at
977. “Under this standard, a court must act ‘with regard to what is right and equitable under the
circumstances and the law, and directed by the reason and conscience of the judgé to a jus

result.” Id. (quotingLangnes v. Greer282 U.S. 531, 5411931)).If the court determines that



the firstfiled rule applies, the court may dismiss #end case without prejudicéKoresko v.
Nationwide Life Ins. Cp403 F. Supp. 2d 394, 403 (E.D. Pa. 2005).

The firstfiled rule applies “where the subject matter of the later filed case subgyantial
overlaps with that of the earlier oneVillari Brandes & Kline, P.C. v. Plainfield Specialty
Holdings I, Inc, Civ. A. No. 092552, 2009 WL 1845236, at *6 (E.D. Pa. June 26, 200%e
threshold issue when addressing the first filed rule is whether the proceealiagtruly
duplicative.”PhotoMedex, Inc. v. St. Paul Fire & Marine Ins. O0iv. A. No. 09-896, 2009 WL
2326750, at *5 (E.D. Pa. July 28, 2009).

However, there are exceptiotwsthe firstfiled rule. The Third Circuit has explained that
“rare or extraordinary circumstancesequitable conduct, bad faith, or forum shoppintay
“Justify[] departure fromthe first-filed rule.” Univ. of Pa, 850 F.2d at 972If the first-filed
action is “anticipatory” meaning thatthe plaintiff in that action filed in a favorable venue
knowing that the other side was going to sue imminently in a different vereuéextraordinary
circumstances” exception may appRMC Corp. v. AMVAC Chem. Cor@79 F. Supp. 2d33,
744 (E.D. Pa. 2005When evaluating if these circumstances exist in a given case, there is a
presuimption that thdirst-filed rule applies See, e.g.Koreskq 403 F. Supp. 2@t 400 (“On
balance . . . the orderly administration of justice counsels in favor of ordinegigcting the

first-filed rule.”).

1. DISCUSSION
A. TheFirst-Filed Rule Applies
As an initial matterthere issubstantial overlappetween the lllinois Action and the

Pennsyvlania Actiorsufficientto trigger the firsfiled rule. Indeed, theproceedings arétruly



duplicative.” SeePhotoMedex, In¢.2009 WL 2326750, at *5Both actions involve the exact
same dispute over R&Q'’s liability to St. Paulden the reinsurance agreemef@seSynthes, Inc.

v. Knapp 978 F. Supp. 2d 450, 456 (E.D. Pa. 20EXplaining that thdirst-filed rule applies
“where the core facts are similar and the cao$estion in both [suits] arise out of the same . . .
relationship and conduct”Yhe lllinois Actionwas filed in September 201%he Pennsylvania
Action was filed over onenonth later in Octole2015.Because the lllinois Action was filed
first, andbecausehe proceedings are truly duplicatitke Court will exercise its discretion to
dismissthe Pennsylvania Action, unless one of the excepappties See Koreska403 F. Supp.
2d at 400.

Despite the overlap between tlve casesSt. Paulcontendshat thefirst-filed rule does
not applybecauséothactions arenow pending in the same court. St. Patjueshat the first
filed rule only applies where two cases are currently pending in sefedatal district courts.
However, theThird Circuit has held thate firstfiled rule may applyeven wheré'concurrent
jurisdiction no longer exist[s] as long as the duplicative actions wan@ally filed in different
jurisdictions.Chavez v. Dole FabCo., Inc, 796 F.3d 261, 266 (3d Cir. 2015acated for reh’'g
en bang3d Cir. Sept. 22, 2015) According to the Third Circuitithe procedural posture of the
first-filed case onhe date the secoffded action[] [is] dismissed, is irrelevanbttheanalysis.”
Id. Rather,“the relevant poinin-time is the filing @te of the duplicative action. If concurrent
jurisdiction exists at that timeand the actions are truly duplicative, thestffiled rule can be

invoked.”ld. Because these actions were litgdive at the time of filingand because concurrent

! The issue presented for rehearing was whetherdibgict court hadimproperly permitted
dismissalwith prejudiceunder the firsfiled rule. SeePetition for Rehearing at & havez v.
Dole Food Co., In¢.No. 134144 (3d Cir. Aug. 25, 2015). Since this Coomty contemplates
dismissawithout prejudicethe vacatur for rehearing does not raise any concerns in this case.
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jurisdiction existed at that timehefirst-filed rule survive the lllinois Action’s transfer to this
District and the Pennsylvania Action’s reassignment to this Court.

Even if the firstfiled rule did not apply, the “prior pending action doctfireedopted by
the ThirdCircuit permitsthis Courtto dismiss without prejudice a second action “involving the
same subject matter at the same time in the samé€’ dmiween the same partiad/alton v.
Eaton Corp, 563 F.2d 66, 70 (3d Cir. 1977). “The pendency of a prior pending action in the
same federal court is ground for abatement of the second action [becausis] tloereason why
a court should be bothered or a litigant harassed with duplicating lawsuits on the samé docke
Id. Indeed, “[a]s part of its general power to administer its docket, a districtroayrtdismiss a
duplicative” action.Fabics v. City of New Brunswick29 F. App’'x 196, 198 (3d Cir. 2015).
Both actions pendingpefore this Courinvolve the same parties and thengasubject matter,
which would trigger the prior pending action doctrine in the absence of thélédstule.

B. Exceptionsto the First-Filed Rule Do Not Apply in This Case

Because there is substantial overlap, the Catll apply the first filed rule unless an
exception applies. Indeed, St. Paul argues that several exceptions apply, foaimekhopping
anticipatory filing and other inequitable condu@ny of whichwould justify a departure from
the firstfiled rule. However,noneof theseexceptionsapplieshere

I. Forum shopping

“[lln the context of the firsfiled rule, forum shopping refers to the selection of a forum
based on the favorableness of the forum’s substantive law, not merely based on noavenie
Koreskq 403 F. Supp. 2d at 3998 (iting Univ. of Pa, 850F.2d at 969)see alsoKim v. Kim
324 F. Supp. 2d 628, 636 (E.D. Pa. 2004) (finding that filingsse énthe Eastern District of

Pennsylvania for reasons of convenience is “a rather unexceptional circumstdngiedh the



Court no reason to depart from the fifised rule”). St. Paul asserts that “R&Q has engaged in
inappropriate forum shopping” By ng in a forum whose laws favor R&Q’s claimBl.{s Mem.

at 10) St. Pal claims that lllinois has nmateral connection to this disputendalleges that
R&Q brought its latenotice claimsin lllinois solely becausdlinois law does not “require[] a
reinsurer to prove prejudi¢e(ld. at 10-11.) According to St. PaulR&Q’s decision to file in
lllinois constitutes‘blatant” forum shoppinghat justifies a departure frothe firstfiled rule.

(Id. at 11.)

The Courtdisagrees:[T]o justify a disregard of the first-filed rule, forum shopping must
be the sole reason for choosing one forum over another and thus will rarely be found where the
first action was filed in a logical place.ZelenkofskeAxelrod Consulting, L.L.C. v. Stevenson
Civ. A. No. 993508,1999 WL 592399, at *3 (E.D. Pa. Aug. 5, 1999¢re,the first action was
filed in a logical place.ndeed, St. Paul acknowledges th#te lllinois office of R&Q’s
predecess in interest was involved in tHéormation process” of the reinsurance contracts at
the center of this disputéPl.’s Mem.at 34.) Additionaly, thetransferring cournotedthat the
insurance broker who negotiated the underlying contracts was locdteabis. (Transfer Order
at 1) Moreover theparties did not dispute that venue was propdlinois. (Id. at 2.)In short,
the forum shopping exception to the fifdeéd rule does not applybecause “there arfacts
logically connecting” the firstiled action to lllinois.See Synthes, InA78 F. Supp. 2d at 457
(“IwW] here forum shopping is alleged, [a] court should consider whether there aredaztyl
connecting [the] firstiled action to [the] forum.”)

il. Anticipatory filing
“Courts have rejected the [firfited] rule when the . . . firstiling party instituted suit in

one forum in anticipation of the opposing party’s imminent suit in another, less favorabl



forum.” Univ. of Pa, 850 F.2d at 976The anticipatory filing exception generally applies when
the firstfiling party knowsthat a lawsuit by the other party is imminerh University of
Pennsylvaniathe Third Circuit upheld a district court’s decision not to applyfitisefiled rule

on the basif anticipatory filing.ld. at 977.In that case, the University faced an imminent
subpoena in an enforcement action by the EE®Otbe Eastern District of Pennsylvania. Three
days before an EEOC deadline, the Universigd a lawsuit in the District ofColumbia
ostensibly toevade unfavorablprecedent in th@hird Circuit Id. The Third Circuit held that
“[t]he timing of the University’s filingin the District of Columbia indiates an attempt to
preempt anmminent subpoena enforcement in the Easteistrict of Pennsylvania.’ld. It
further explained that, “The EEOC [had] threatened to institute a subpoena ewotrce
proceeding within twenty days unless the University respandstead of complying with the
ruling or notifying the EEOC of its interid contest the ruling, the University filed suit in the
District of Columbia three days before the expiration of the grace period duhiog the EEOC
stated it would not resort to a judicial enforcement proceedidgCourts have also applied the
first-filed rule where one party “delayed its filing in reliance upon ongoseftlement
negotiations.’Drugstorebirect, Inc. v. The Cartier Div. of Richemont N. Am., 880 F.Supp.

2d 620, 623E.D. Pa.2004).

Here, St. Paul argues that the anticipatory filing exception to thefiiest rule applies
because R&Q preemptively filed a lawsimtlllinois in anticipation of St. Paul’s imminent suit
in a forum that would be less favorable to R&®I.’s Mem. at 15.)According to St. Paul,
“R&Q hastily filed its declaratory judgment action” in lllinois so it could “seekflige in what

it believes is favorable lllinois late notice lawld. at 1516.)



Thepartiesin this caseavere in the middle of gearlong dispute abat R&Q’s liability to
St. Paul under the terms wofrious reinsurance contractwhen R&Q filed the declaratory
judgment action in lllinois(ld. at 15.)Thiswasnot improper. In a contract dispuieis perfectly
reasonable for one party to seeklexlaratory judgment that it isot liable under the disputed
terms of a contracGee, e.gFundamental Too, Ltd. v. Universal Music Grp., Jr€iv. A. No.
97-1595, 1997 WL 181255, at *5 (E.D. Pa. Apr. 10, 199W(buld-be plaintiffs[need not]
wait until there is a reasonable agprsion of suit before filing declaratory judgment action
.); Synthes, In¢978 F. Supp. 2d at 455.

Moreover, unlikethe facts inUniversity of Pennsylvanjahe Court is not persuaded that
R&Q knew that a lasuit by St. Paul was imminerfst. Paul alleges that R&Q knew it would
suebecause St. Paul communicated to R&Q on July 17,,2045it “does not (and will not)
promise to wait for any specified time period to elapse before acting aghits”r(Pl.’s Mem. at
15.) However, he timing and language of the alleged warrilogs not amount to notice of an
imminently forthcoming lawsuitwhich St. Pauliltimately filedmore tharB0 days laterSt. Paul
did not provide any specific notice to R&Pout when or where it would suekewise,St. Paul
has notestablished that R&@eceivedSt. Paul intasuspending litigation so th&&Q could file
first elsewhereSee Drugstord®irect, 350 F.Supp. 2dat 623.All things considered, thiling of
R&Q’s suitin lllinois does not appear to have been made with clear knowledgétitrzdul was
going tobring its own lawsujtand thusloes not warrant the application of the anticipatory filing
exception to the first-filed rule.

iii. Other inequitable conduct
Finally, St. Paul asserts that “R&Q has engaged in inequitable conduct by suing St. Paul

in a foreign jurisdiction where . . . St. Paul cannot properly protect its interkebt&t(9.) In



particular,St. Paul argues that R&Qued in lllinoisbecausehe federakourt in lllinois had no
jurisdiction to attactR&Q’s assetsn Pennsylvania.ld.) The Court need not review the merits
of this claim because the argument is madidte lllinois Action hasbeen transferred to this
Court, which presumablgileviates St. Paul’s concerns about attachment
V. CONCLUSION

The Court concludes that the fufded rule applies, and that there was no inequitable
conduct justifying a departure from the rukeor the foregoing reasons, the Court will grant
R&Q’s Motion to Dismissthe Pennsylvania Actiorwithout prejudice.St. Paul mayassert its
claims in its answer to the surviving actiédm Order consistent with this Memorandum will be

docketed separately.
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