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NITZA I. QUINONESALEJANDRO,J. JANUARY 11,2017

MEMORANDUM OPINION

INTRODUCTION

PetitionerDavid Erkert (“Petitionet or “Erkert’), a Pennsylvaniatateprisonerwho is
proceedingoro seg filed apetitionfor awrit of habeas corpupursuanto 28 U.S.C. § 2254nd
assertghat histrial, appellate and post-conviction elief counseWwereineffective. [ECF 1]. On
November 12, 2015, iaccordancewith Title 28 U.S.C § 636(1§1)(A) and Local Civil Rule
72.1.1IV(c), thehabeas corpugetition was referredto United StatesMagistrateJudgeTimothy
R. Ricefor a Report and Recommendati¢rR&R”). [ECF 2]. On April 29, 2016 Magistrate
JudgeRice issuedthe R&R, in which he recommendedhat the petition for a writ of habeas
corpusbedenied [ECF 9]. Petitioner filed timely objectionsto the R&R. [ECF 11]. This
matteris ripe for ade novodeterminatiorof the objection$o portions of theeport

After a thoroughde novoreview of thestatecourtrecord thehabeas corpugpetition, the
memaandum of law in support of thehabeas corpusetition, [ECF 6], the R&R, and

Petitioners specific objections, for the reasonsstated herein Petitionels objections are
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overruled, theR&R is approvedand adoped and thepetition for a writ of habeas corpuss

denied*

BACKGROUND

BecausdheR&R provides a thorougeummaryof thefactsin this matter,this Courtwill

only highlight therelevantevidencenecessaryo address$etitioners objections. Succinctly,the

factsare:

In February2004,Petitionerwasindictedin the DelawareCountyCourt of

CommonPleason two cases:(1) one involvingthree chargesof involuntarily
deviant sexual intercourse (the “IDSI casé); and (2) the other involving
attempted murder, aggravatedassault, terroristic threats, retaliation against a
witness,andpossessionf a weaporfthe “attemptednurdercasé). In December
2005, thetrial court consolidatedhe two cases. In March 2006, Petitionerwas
tried before a jury which was presidedover by the HonorableAnn Osborne.
Briefly, thepertinentevidencepresentedttrial is asfollows:

In the summer of 2003, iyearold W.M., his older
brother, and his brothexr girlfriend went to Erkers home to
consume alcohol.Erkert, who was 36, was friends with WNI.
brotherand some of W.Ms friends. After drinking, W.M. passed
out and awoke to find Erkert on top of him performing oral sex.
When W.M. told him to stop, Erkert punched him and continued to
sexuallyassault him. Erkert took W.M. home and threatened to
hurt him if he told anyone about the incidenErkert sexually
assaulted W.M. twice more in 2003.

In early 2004, W.M. told his father, M.M., abdbe sexual
assaults by Erkert. W.M. and M.M. went to the police station
where W.M. provided a statement Detective Beese about the
sexual assaults. The police attempted to contact Erkert about the
charges, but could not locate him. Late one night aqmately
one week later, Erkert broke into M.M. and W.84home armed
with a machete Erkert threatened to kill M.M. and struck him
with the machete.He also attempted to locate W.M., who was
hiding in a closet. M.M. eventually restrained Erkert unti th
police arrived
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Petitioneralsofiled a motionfor a certificate of appealability [ECF 13]. For thereasonstated

herein this CourtalsodeniesPetitioneis motionfor certification



Erkert was arrested an@d few dayslater, provided a
statement tdetective Beese Erkert admitted to having oral sex
with W.M. on three occasions, but stated W.M. had initiated the
sex and consented-e further admitted to going to W.’s home
late one night to speak to W.M. about his false accusations to the
police. He said he was not in the right state of mind and brought a
machete for his protection

During thevoir dire process, a potential juror, Ms. Kohler, stated that
Detective Beese, a witness for the prosecution, was a close family fridntad
despite this association, she could be fair and impartial. Neither the prosecutor
nor defense counsel moved to strike or challenge Ms. Kshtgralifications
during theirrespective selection process. Ms. Kohler was selected as an alternate
juror. On the third day of trial, a juror became unavailable and Ms. Kohler was
substituted in place of said juror. Prior to being seated, however, the trial judge
again questioned Ms. Kohler regarding her relationship with Detective Beese.
Ms. Kohler stated that Detective Beese lived near her and when she was younger
she had an affectionate relationship with him, and had named her cat after him.
She reiterated that her relationship with Detective Beese would not affect her
ability to be fair and impartial. Again, neither party asked any questions or
objected to her serving on the jury.

At the conclusion of his trial, Petitioner was convicted attempted
murder, two counts ofaggravatedassault,possession of a weaporetaliation
againsta witness, burglary, and three counts of involuntarily deviantsexual
intercourse. He was subsequentlgentencedo an aggregategerm of thirty-five
andonehalf (35.5)to seventythree(73) yearsof incarcerationto befollowed by
thirty-five (35) yearsof probation?

On October20, 2015,Petitionertimely filed the underlyingpro se petition for writ of
habeas corpus [ECF 1]. In his habeaspetition, Petitionerassertsineffective assistanceof
counselclaims, claimingthat (1) trial counselWwasineffectivefor causinghim to waive hisright

to testify; (2) trial counsewasineffectivefor failing to strike Ms. Kohler, abiaseduror; and(3)

2 Following hisconvictionandsentencePetitionerfiled atimely appealwith the Superior Courf

Pennsylvania. On July 9, 2009, the Superior Couwteniedthe gpeal and affirmed the judgment of
sentence.Petitionerdid not file an allowance ofappealto the Pennsylvani&upremeCourt nor seeka

writ of certiorarifrom the United StatesSupremeCourt. Instead,on May 26, 2010 Petitionerfiled a pro

sepetitionfor relief underthe Pennsylvanid@ostConvictionRelief Act, 42 Pa.Const.Stat. Ann. § 9524,
et.seq, (“PCRA’). On April 13, 2012 anamendedgetitionwasfiled by PCRA counsel. Following an

evidentiaryhearing on thé°>CRA petition, the PCRA court dsmissedPetitioneis petition. An appeal
followed and the Superior Courtaffirmed the dismissal;the Pennsylvani&upremeCourt deniedthe

petitionseekinganallowanceof appeal.



his PCRA counselwasineffectivefor failing to arguethat appellatecounselwasineffective for
failing to arguethat the consolidation of hifDSI casewith the attemptedmurdercaseviolated
his constitutionatight to testify attrial. (Id. at5-9).

As stated,the habeaspetition was referredto MagistrateJudgeRice who submitteda
well-reasonedR&R addresmg Petitioneis habeasclaimsandrecommenuhg thatthe petitionbe

denied. Petitionerfiled timely objectiongo theR&R.

LEGAL STANDARD

Whereobjectionsto an R&R arefiled, the court must conductae novoreview of the
contestedportions ofthe R&R, seeSamplev. Diecks 885 F.2d 1099, 1106 n.(3d Cir. 1989)
(citing 28 U.S.C. 8636(b)(1)(C)), providedthat the objectionsare both timely and specific.
Goneyv. Clark, 749 F.2d 5, 6073d Cir. 1984). In conductingts de novodeterminationa court
may acceptreject,or modify,in whole orin part, thefactualfindings orlegal conclusions othe
magistratgudge. 28 U.S.C. 8§ 636(b)(1)Although thereviewis de novgthe statue permitsthe
court to rely on the recommendations of theagistate judge to the extentit deemsproper.
United Statesy. Raddatz447U.S.667, 675-76 (1980)Goney 749 F.2dat 7. Objectionswhich
merelyrehashan argumenpresentedo andconsideredy a magistratgudge are not entitledto
de novoreview. Beckerv. Tennis 2011WL 2550544 at *1 n.3 (E.D. Pa.June 23, 2011(court
declining to addresscontentions includeah petitionefs objections, concludinghat they are
“nothing more than a restatementf the underlyingclaims containedin his petition”) (citing
Morgan v. Astruge 2009 WL 3541001, at *3 (E.D. Pa. Oct. 30, 2009pe also Nghiem v.
Kerestes 2009 WL 960046, at *1 n.1 (E.D. Pa. Apr. 3, 2009) (court declining to engage in
additional review of objections where the objections merelgrtieulatedall the claims and

theories for relief that were addressed and dismissed by the magistrafe judg



The Antiterrorism and Effective DeathPenaltyAct (“AEDPA”) amendedhe standards
for reviewing statecourt judgmentsin federal habeaspetitionsfiled pursuantto 28 U.S.C. 8§
2254, andrestrictedthe circumstancesinderwhich a federalhabeascourt may grantrelief to a
stateprisoner whoselaim hasalreadybeen*adjudicatecbn themeritsin Statecourt” 28 U.S.C.
§ 2254(d);Wertsv. Vaughn 228 F.3d 178, 1983d Cir. 2000);seealso, Lindhv. Murphy, 521
U.S. 320, 336, 115.Ct.2059, 138 L.Ed.2d 481 (1997MEDPA increasedhedeferencdederal
courts musgive to thefactualfindings andlegal determination®f the statecourts. Werts 228
F.3dat 196;Dickersonv. Vaughn 90 F.3d 87, 993d Cir.1996). Inaccordancevith § 2254(d), a
habeas corpugetition may only begrantedif the statecourt’s adjudication of thelaim: “(1)
resultedin a decisionthat was contraryto, or involved an unreasonabl@pplicationof, clearly
established~ederalaw, asdeterminedy the Supreme Court of thénited States;or (2) resulted
in a decisionthat was basedon an unreasonablaleterminationof the facts in light of the
evidencepresentedn the Statecourt proceeding.” 28 U.S.C. § 2254(d)seealso Williams v.
Taylor,529U.S.362, 376 (2000).

To establishthat the state court decisionwas “contrary to” federal law, “it is not
sufficientfor the petitionerto showmerelythat his interpretationof Supreme Courprecedents
moreplausiblethanthe statecourt s; rather,the petitionermust demostratethat Supreme Court
precedentequiresthe contrary outcome.Matteov. Superintendent, SCI Albipt71 F.3d 877,
888 (3d Cir. 1999)(emphasisn original). Similarly, afederalcourtmay only find a statecourt
decision to be an “unreasonable apightion’ of federal law if the decision, évaluated
objectivelyand on themerits, resultedin an outcomethat cannotreasonablybe justified under

existingSupreme Counprecedent. Id. at 890.
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Factualissuesdeterminedby a statecourt are presumedo be correctand the petitioner
bearsthe burden ofebuttingthis presumptiorby clearand convincingevidence. 28 U.S.C. §
2254(e)(1). This presumption otorrectnesappliesto factualdeterminéions of bothstatetrial
andappellatecourts” Lewisv. Horn, 581 F.3d 92, 11{3d Cir. 2009). Consequently, Aabeas
petitioner“must clear a high hurdlebeforea federalcourtwill setasideany of the statecourt’s
factual findings.” Mastracchiov. Vose 274 F.3d 590, 597-98(1st Cir. 2001). Thatis, “the
requirementsof 2254(d) are difficult to meet,; Johnsonv. Williams 133 S. Ct. 1088, 1091
(2013),asthis section“sharplylimits thecircumstances which afederalcourtmayissueawrit
of habeasorpusto astateprisoner.” Id. at 1094.

Here,Petitionerassertslaims of ineffectiveassistancef counsel. Whenaddressinghe
merits of ineffective assistancef counselkclaims on habeasreview, the courtis to consider the
“clearly establishedfederal law” two-pronged inquiry articulatedby the Supreme Courtin
Stricklandv. Washington466U.S. 668 (1984). Thus, to sustainanineffectivenessassistancef
counselclaim, apetitionermust showthat counsel’s performancgasobjectively deficient and
thatthis deficientperformanceprejudicedthedefense.ld. at 687. To establishthat counselwas
deficientrequiresthe petitionerto showthat “counsel made errors so serious that counsel was
not functioning as th&ounsel’ guaranteed the defendant by the Sixth Amendrherd. To
show pejudice thepetitionermustmakea “showingthat counsel'serrorswereso seriousasto
deprive the defendardf a fair trial, a trial whoseresultis reliable’ Id.; seealso Frey v.
Fulcomer 974 F.2d 348, 3583d Cir. 1992) ({A] petitioner must demonstrate a reasonable
probability that, but for the unprofessionaérrors, the result would have been different’).
However,a court mustdeferto counsel’stactical decisions, avoiding “théistorting effects of

hindsight,” and give counselthe benefitof a strongpresumption ofeasonablenessStrickland



466 U.S. at 689; Govt of the Virgin Islandsv. Weatherwax77 F.3d 1425, 143@Bd Cir. 1996).
Underthe Stricklandstandard;counsel cannot béheldineffectivefor failing to raiseaclaim that
is without merit or futile.” Bostonv. Mooney 2015WL 6674530at *12 (E.D. Pa.Jan.9, 2015)
(internalcitationsomitted).

Where the state court has denied an ineffectiveness daints merits a habeas
petitioner must show the state césidecision was objectively unreasonable.Renico v. Left
559 U.S. 766, 73 (2010);see alsoYarborough v. Gentry540 U.S. 1, 6 (2003) (review of
ineffectiveness claims isdoubly deferential when is conducted through the lens of federal
habeas). “[lJt is not enough to convince a federal habeas court that, in its independent
judgment, the stateourt decision applie&tricklandincorrectly” Bell v. Cong 535 U.S. 685,

698-99 (2002).

DISCUSSION

With theseprinciplesin mind, this Courtwill addressPetitionels claimsin turn; to wit:
that trial counselwas ineffective for the advice given which causedhim to waive his right to
testify andfor not striking a biasedjuror; andthat his PCRA counselwasineffectivefor failing
to arguethat his appellatecounselwas ineffective for not arguingthat the consolidation of his
two unrelateccasegdeniedhim his constitutionalight to testify.

Trial Counselineffectivenestor CausingPetitionerto WaiveRightto Testify

Petitionercontendghat despite wanting toestify in the IDSI caseto refute the victim’s
testimonyandto establishhis stateof mind beforeand during theallegedsexualassaultshe did
not testify on the advice of counselECF 6 at 6]. Petitioneralso contendghat trial counsel
“erroneouslyinformed him that he could be questioned about a prior drug convictiandor

abouteventsrelevantto theattemptednurdercase. (Id. at 6-7).



As to thelatteraspectof hisineffectiveness of trial counsel clainvagistrateJudgeRice
notedthat Petitionerdid notraisethis claimin his PRCA proceedingnd thereforethis claimis
unexhaustedand procedurallydefaultedbecausethe time to raisethis issuein statecourt has
passed. (R&R at 5).> This Court agrees. Notably, Petitionerhas not objectedto the R&R
regardingthis claim. Thus, this Court’s review of this finding is made under theplain error
standard? After a thorougtreview of therecordandthe R&R, this Court finds noerrorin the
MagistrateJudge’s conclusioasto this claim.

As to theformeraspecbf hisineffectiveness of trial counsel claithattrial counselwas
ineffectivefor not advising himasto which factsregardingthe attemptedmurdercasehe could
be crossexaminedf he choseo testify in the IDSI case Petitionermadethis sameargumentn
his PCRA proceedings [ECF 8-7 1 12(A)]. On appealof the PCRA decision the Superior
Court rejectedthe argumenton themerits and notedthat while Petitionerinitially expressed
confusion during the colloquy owhetherthe prosecutor would bentitled to question him

regardingfacts of theattemptedmurdercaseshould hedecidedto testify, Pditioner later stated

8 “[A] federalhabeasourtmay not granta petitionfor writ of habeasorpus unlesthe petitioner

hasfirst exhaustedhe remediesavailablein the statecourts.” Lambertv. Blackwell 134 F.3d 506,513
(3d Cir. 1997)(citing 28 U.S.C.8 2254(b)(1)(A)).“[IIf [a] petitionerfailed to exhausstateremediesand
the courtto which petitionerwould be requiredto presenthis claimsin orderto meetthe exhaustion
requirementvould now find theclaimsprocedurallybarred. . .thereis proceduradefaultfor the purpose
of federalhabeas . . .” Colemanv. Thompson501U.S. 722, 735 n.1 (1991McCandlesss. Vaughn

172 F.3d 255, 26(3d Cir. 1999). To survive proceduraddefaultin the federalcourts, gpetitionermust
either“demonstratecausdor the defaultandactualprejudiceasaresultof the allegedviolation of fedeal

law, or demonstratéhatfailure to considerthe claimswill resultin a fundamentainiscarriageof justice”

Coleman501U.S.at 750.

4 In the absenceof any objectionsthis Courtreviewedthe R&R under the plain error’ standard.
See Facyson. Barnhart 2003WL 22436274 at *2 (E.D. Pa.May 30, 2003). Under this plain error
standardf review,anR&R shouldonly berejectedf themagistratgudgecommitsanerrorthatwas*(1)
clear or obvious,(2) affect[ed] ‘substantialrights; and (3) serously affectedthe fairness,integrity or
public reputation ofudicial proceedings.”Leyvav. Williams, 504 F.3d 357, 363 (3€ir. 2007)(internal
guotationsandcitationsomitted).



thathis attorney®xplainedthathe couldbe questioned about sonfigctsrelatedto the attempted
murdercaseandthathe understood thexplanation Com. v. Erkert2015 WL 7431521, at *3
(Pa. Super. Ct. Mar. 11, 2015Basedupon Petitionets acknowledgemernthat he understood
counsels’explanationas to the potentialscopeof crossexaminationhe might face should he
testify, the Superior Court concludéahattrial counselwasnotineffective Id. at4.

In his objectionPetitionerexpresse$rustrationfor not understanding tHegal scopeof
the crossexaminatiorhe facedhad he decidedto testify in theIDSI case anddisagreesvith the
MagistrateJudge’s findindoy statingthat the MagistrateJudge tanopinewhat helikes but the
truth is [I] still don’t understando this day how[l] couldtestify in onecaseand not the other
while thecasesverebeingtried together.” [ECF 11at 1]. BecausdPetitioner'sobjectiongo the
MagistrateJudge’s findngs and recommendatiomegardingthis claim are essentiallythe same
claimsandargumentsaddressedy the MagistrateJudge this Court does noheedto performa
de novoreview, nor is one warranted,since doing so would “defeat any benefit of judicial
efficiency gainedby the report and recommendation process.Palmer v. Astrug2010 WL
1254266, at *2 (E.D. Pa. Mar. 31, 2010) (quotMgrgan, 2009 WL 3541001, at *4xee alsp
e.g, Becker 2011WL 2550544 at *1 n.3. Yet, in theinterestof judicial economy this Court
consideredhis claimde novo

Generally, the rules of evidence govern the admissibility of evidence at trial.
Pennsylvania Rule dtvidence611(b) providesin partthatwhile crossexaminations generally
“limited to the subject matter of the direct examination and matters affecting creditfléy
trial court “may, in the exercise of discretion, permit inquiry into additional matters as if on
direct examinatin.” Pa. R. Evid. 61(b); see also Com. v. Greeb81 A.2d 544, 55&9 (1990)

(“In criminal cases, the right of creegamination extends beyond the subjects testifiedto o



direct testimony and includes the right to examine a witness on any facts téndefgte
inferences or deductions arising from matters testified to on direct examitatidimus, had
Petitionertaken the stand teestify in the IDS case, it would have beethe trial judge’s
discretionwhetherPetitionerwould have beenaquired totestify, if questionedas to the events
relevant to the attempted murdsase Suchjudicial determination depemsdon many factors,
such aswhat Petitionemay havetestified to on direct examinatipthe interplay between the
events in the IDSI cassnd hisalleged motive in the attempted murder ¢casel theprosecutors
discretion and obligations to the stadgarding the events relevant to the attempted murder case
Further, despite Petitiorier assertion to the contrary, his trial counsel was gareh obliged
themselves ofample time todiscuss andexplain to Petitionerthe possible ramifications of
testifying a fact Retitioneracknowledged and affirmed he understood.

Therefore, #er carefully reviewingthe entire record,this Court findsthat the Superior
Court’s rulingwasnot contrary to, oanunreasonablapplicationof, clearly establishedederal
law, namely,Strickland Because trial counsel had a reasonable basidviseaPetitioner not to
testify, advice thatPditioner acknowledged at the time that henderstood Petitionets
ineffectiveness of counsel argument faee28 U.S.C. § 2254(d)strickland 466U.S. at 668,

687;Renicg 559 U.S. at 733. Therefore, Petitiosesbjections as to this claim areerruled®

° Petitioneralsoassertghatthe Superior Court’slecisionwascontraryto Stricklandbecausét did

not perform gorejudicereview. [ECF 6 at 9-10]. Petitioneris mistaken. BecausePetitionercould not
establishthathis trial counselsperformancevasdeficient,Petitionercould notsucceedn his ineffective
assistancef counseklaim. Thus,the Superior Coumvasnotrequiredto considerthe prejudiceelement
of the Stricklandanalysis. SeeStrickland 466U.S. at 687 (holding thato sustaina claim for ineffective
assistancef counsel, getitionermust showthat counsek performancewas objectively deficientand
that this deficient performanceprejudicedthe defense.). Once Petitionerfailed in showingthat trial

counselwasdeficient,therewasno needto addresshe prejudiceprong.

10



Trial Counselineffectivenestor Failing to StrikeBiasedJuror

Petitionercontendghattrial counselwasineffectivefor failing to strike Ms. Kohlerfrom
the jury on theébasisthat shewasan “obviously biasedjuror.” [ECF 6 at 11]. The Magistrate
Judge concludethat the Superior Court’s opiniotthat trial counselwas effective was not an
unreasonablapplicationof Stricklandand thus,recommendedenyingPetitionerrelief on this
claim. (R&R at 11-12). Petitionerobjectsto this recommendationand argles that his trial
counsel vere deficientbecauserial counsel rverdiscussedVs. Kohler with him duringvoir
dire and hadthey, he never would haegreedo allow afamily friend of thearrestingofficer to
beselectechsajuror. [ECF 11at2]. PetitionercontendghatMs. Kohlerwasbiasedin favor of
the prosecutionn general,andthat failing to challengeher qualificationswas an unreasonable
trial strategyon thepartof histrial counsel. Id. at 2-3).

As to Petitioneis contentionthat his trial counselneverdiscussedvs. Kohler with him
during voir dire, the record contradictsthis contention. Specifically, in the Superior Court’s
opinion,saidcourt notedhatone ofPetitioneis trial attorneydestifiedatthe PCRAhhearingthat
he “discussedMs. Kohler’s] familiarity with DetectiveBeesewith Erkert; andtold Petitioner
“that they couldseekto strike this juror, but that it was their recommendatiorto keep her
becauseshefit their overallvoir dire strategy”® Erkert, 2015 WL 7431521, at *4 This overall
voir dire strategywasto have young individuals on thary. Petitioner‘went along” with the
recommendatiorand did not object to keepingMs. Kohler on thepanel. (Id.). Petitioner
disputeghis factualfinding andargueghat his trial counsels “eitherbothlying to saveface,or
their memoryof it is befuddled,’sincehe was nevertold of Ms. Kohler’s potentiabias. [ECF

11 at 2]. Basedupon therecordbeforethis Court, Petitionerhasfailed, however to rebut,by

6 Initially, Ms. Kohler was selectedas an alternate,but later becamepart of the jury deciding

Petitionels cases.
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clearandconvincingevidencethe Superior Court’'sactualfindingsthathewasinformedof Ms.
Kohler’'s potentialbias and agreedto allow her to be sdected See28 U.S.C. § 2254(e)(1);
Mastracchiq 274 F.3dat 597-98. As such,deferences givento the presumption atorrectness
of the state court’s factual finding. Accordingly, Petitionets objection onthis ground is
overruled.

As to Petitionets argumenthat failing to challengeor strike Ms. Kohler asa jurorwas
an unreasonablérial strategyon thepart of his trial attorneys, the Superior Court considered,
and rejected,this argument. The Superior Courtwhile noting that the claim had “arguable
merit,” ultimately concludedthat Petitioner failed to establishthat trial counsel had no
reasonabldasisfor their decisionto seekto strike Ms. Kohler from the jury. Erkert, 2015 WL
7431521, at *4.To the contrary, the Superior Court notedttrial counselestifiedatthe PCRA
hearingthattheir strategyfor voir dire wasto selectyoungefjurorsbecauseounsebelievedthat
“younger jurors would bemore willing to acceptErkerts defenseto the sex case— that the
homosexualrelationshipbetweenthem was consensudl. Id. The Superior Courtaccepted
counsels’ soundegal strategyexplanationand notedthat Petitioner“failed to allege,much less
prove,that the strategyof seatingyoungerjurors at all costsdid not provide a reasonalib@sis
designedo effectuatehisinterests’ 1d.’

In giving the appropriateleferenceto trial counsels strategiclegal decisions,see
Strickland 466 U.S. at 689, andto the Superior Court’sleterminationthat counsels’decision

was strategicand reasonableseeRenicq 559 U.S. at 773his Courtfinds thatthe decision of

! Pennsylvaniaessentiallyappliesthe sametest for ineffectivenessassistane of counsebs the

federalcourts. SeeWertsv. Vaughn 228F.3d 178,203:04 (3dCir. 2000); Commonwealtlv. Sneed899

A.2d 1067, 1076Pa. 2006) (Requireing petitionerto show: “(1) his underlyingclaim is of arguable
merit; (2) the particular courseof conduct pursued by counséid not have some reasonablebasis
designedto effectuatehis interest; and (3) but for counsek ineffectivenessthere is a reasonable
probability that the outcome of tipeoceedingsvould havebeendifferent.”).

12



trial counselto not challenge Ms. Kohledespite herdmiliarity with Detective Beesen order
to seatyounger jurors on the pan&ho might be more inclirketo favor Petitioner and
understand the homosexual aet®snot so erroneous so as to conclutiat counsel wasot
functioning as thécounsel’ guaranteed the defendant by the Sixth Amendrhe®eeStrickland
466 U.S. at 687. Thus, trial counsel did not provideeffective representatioror assistance.
While other defenseattorneysmay have made a different strategic decision, f{tlhere are
countlessways to provide effective assistancen any given case[and even] thebestcriminal
defensaattorneys would natefenda particularclientin thesameway.” Strickland 466 U.S. at
689 (Noting that it“is all too tempting for a defendant to sec@uebss counse assistance after
conviction or adverse sentence, and it is all too easy for a court, examining ‘®de$ehse
after it has proved unsuccessful, to conclude that a particular act or omission of cassel w
unreasonable)’ Accordingly,Petitionets objection on this ground is overruled.

Even asumingthat trial counsel should have objected to Ms. Kohler, Petitioner has not
establishedhe second prong of the inquityxat he was prejudiced by trial counselscision not
to challenge Ms. Kohlés placement on the jury. A review of the recendwsthateven if Ms.
Kohler was predisposed to accept Detective Bsesstimony, despite claiming she would be
impartial, the prosecutionpresentedadditional damagingevidence to prove its casagainst
Petitioner including the testimony dfl.M. Notwithstanding Petitionés conclusory assertion
that Ms. Kohlers relationship with Detective Beese automatically predisposes her to the
prosecution, Petitioner has failed to provide any support that the resultsvefdict would have
been different had Ms. Kohler bestruck from the jury. SeeFrey, 974 F.2d 348, 358 [A]

petitionermust demonstrate a reasonable probalihat, but for the unprofessionarrors,the

13



result would havebeendifferent”).® In light of this additional consideration,efitioner has
failedto prove prejudice andherefore his objection on this ground is overruled.
PCRACounselneffectivenestor Failing to Argue Appellate Counskieffectiveness

Lastly, Petitionercontendgshat his PCRA counselwasineffective for failing to arguethat
appellatecounselwasineffectivefor notarguingthatthe consolidation of thE®SI andattempted
murdercase unconstitutionallydeniedhim hisright to testify. However,claims of ineffective
assistancef PCRA counselarenotcognizableonhabeageview. See28 U.S.C. § 2254(i) The
ineffectiveness or incompetence of counsel during Federal or State collatsfabmviction
proceedings shall not be a ground for relief in a proceeding arising undemn s22b4));
Coleman 501 U.S. at 725*'Because there is no constitutional right to an attorney in |gteste
conviction proceedings . . a petitioner cannot claim constitutionally ineffective assistance of
counsel in such proceedings(internal citations omitted) Accordingly, Petition€s claim for
habeas relief on this ground is denied.
CONCLUSION

For thereasonsstatedherein Petitionels objectionsto the ReporandRecommendation

lack merit andareoverruled Consequently, the Repaaihd Recommendatioms approvedand

8 This Court also notesthat, under Pennsylvanieaselaw, a prospectiveguror should beexcused

for cause“when the potential juror has such a close relationship, be it familialcfaan situational,
with parties, counsel, victims, or witnesssschthat prejudice should be presume@om. v. Lipinski
2014 WL 10965379, at *4 (Pa. Super. Ct. Mar. 27, 2014). Remote relationshipsntolved party are
not a basis for disqualification where the prospective juror, as occurredirftioates duringair dire

that he or she will not be prejudicett. at 45 (noting that, in an earlier case, the trial caudecision
not to disqualify the seim-law of the investigating detective was not error). In this case, Ms. Kehler
relationship was not with @nof the victims, the prosecutor, or a material witness to the actual events
issue. For these additional reasons, Petitioner cannot show that heeyualicpd by Ms. Kohlés
inclusion on the jury.

° Underlimited circumstancesthe neffectivenessof collateralcounselcan establishcausefor a
procedural default ohnineffective assistancef trial counselklaim. Martinez v. Ryan132 S. Ct. 1309,
1320 (2012)
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adopted,and Petitioneis pro se petition for a writ of habeas corpuss denied. Because
reasonablgurists would not debatethe disposition ofPetitioners claims, a certificate of
appealabilityis denied'® SeeSlackv. McDaniel 529 U.S. 473, 484 (2000). An Order

consistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.

10 In his motion,Petitionerassertghat “ otherjuristswould possiblefeel thattheseissueshavemerit

andaredeservingof review?” [ECF13at1]. Petitionerdoesnotprovideanylegalor factualsupport for
this contention ThisCourt,afterits thoroughreviewof the recorddisagreesvith Petitionets contention.
Thus,Petitioners motionis denied.
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