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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HEATHER FARLEY et al,

Plaintiffs,
: CIVIL ACTION
V. : NO. 15-5956
JEFFREY CERNAK et al.,
Defendans.
Jonesl|, J. January 13, 2016

MEMORANDUM

Upon consideration dhe Motion to Dismiss filed by Jeffrey Cernak and Christine
Cernak (collectively “Defendants”), (Dkt No. 4), and Memorandum in Support therddfN@®
4-2 [hereinafter MTD])the Response filed by Heather Farley and Glenn Farley, on behalf of
themselves and their children Mackenzie Farley and Jackson Farley, andl Miahesy and
Candace Harvey (collectively “Plaintiffs”), (Dkt No. 5 [hereinafter Rgspéfendants’ Reply,
(Dkt No. 6 [hereinafter Rep.]), and Plaintiffs’ Sur-Reply, (Dkt No. 7 [hereinafter 8priRit is
hereby ORDERED thdbefendants’ Motion is GRANTED an@ounts I, II, lll, IV, VI, VIII,

IX, X are dismissed.

l. Standard of Review

In deciding a motion to dismiss pursuant to Rule 12(b)(6), courts must “acceptudl fa
allegations as true, construe the complaint in the light most favorable to the fplaiatif
determine whether, under any reasonable reading of the complaint, the plaaytifie entitled
to relief.” Phillips v. Cnty of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (internal quotation and
citation omitted). After the Supreme Court’s decisioB@ll Atlantic Corp. v. TwombJyp50
U.S. 544, 555 (2007), “[tjhreadbare recitals of the elements of a cause of action, suipporte
mere conclusory statements, do not suffiéeshcroft v. Igbal556 U.S. 662, 678 (2009). “A
claim has facial plausibility when the plaintiff pleads factual content that alleasotlrt to
draw the reasonable inference that the defendant is liable for the misconduct’alteged78
(citing Twombly 550 U.S. at 556). This standard, which applies to all civil cases, “asks for more
than a sheer possibility that a defendant has acted unlawfiallyat 678;accordFowlerv.

UPMC Shadyside578 F.3d 203, 210 (3d Cir. 2009) (“[A]ll civil complaints must contain more
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than an unadorned, tllefendanunlawfully-harmedme accusation.”) (internal quotation marks
omitted).

“Although the statute of limitations is an affirmativefense, it may be raised in a motion
to dismiss where the plaintiff's failure to comply with the limitations period is apipfoen the
face of the pleadingsDatto v. Harrison 664 F. Supp. 2d 472, 482 (E.D. Pa. 2086§ also
Oshiver v. Levin, Fishbej Sedran & Bermar38 F.3d 1380, 1384 n. 1 (3d Cir. 1994)
(establishing that a statute of limitations may be raised in a motion to dismiss “where the
complaint facially shows noncompliance with the limitations period and the dfifrergefense
clearly appears on the faoéthe pleading”)Clark v. Sears, Roebuck & C&16 F.Supp. 1064,
1067 (E.D. Pa. 1993).

1. Background

Plaintiffs” Complaint concerns @ar accidenthat occurred on December 6, 2012 at
10:00pm orthe Daniel Shays Highway at Amherst Road in Pelham, MasseittiuDkt No. 1
[hereinafterCompl.] 1 912.) Plaintiffs filed their Complaint on November 2, 2015.

Plaintiffs allege thatlue toDefendants’ negligence during the car accident: (Counts | and
lIl') Heather Farley and Glenn Farley (husband and wife) suffered injuries, (Ciinid-21, 24-
32), (Counts Il and IV) Heather Farley and Glenn Farley lost the companionghgather,
(Compl. 11 22-23, 33-34), (Counts V and VI) Mackenzie Farley and Jackson Farley, the minor
children of Heather Farley and Glenn Farley, suffered injuries, (Compb-%7), (Counts VII
and IX) Michael Harvey and Candace Harvey (husband and wife) sufferedsn{@ampl. 19
51-59, 62-70), and (Counts VIII and X) Michael Harvey and Candace Harvey lost the
companionship of the other. (Compl. 11 60-61, 71-72.)

Defendants move to dismiss Counts I, II, III, IV, VII, VIII, IX, and X dwePlaintiffs’
purported failure to timely bring the claims within the relevant statute of limitationgD (M
Defendants make no such arguments as to Count V and VI as those are made on behalf of the

minor children®

! When a plaintiff is amnemancipated minor at the time the action accrues, theestdtlimitations
begins to run after the plaintiff turns eighteen years of age. 42 Pa. G33.8 5
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[1. Discussion

A. TheCourt will not sua sponte dismissor transfer this case based on
improper venue.

As a preliminary matter, the Court notes thatilt not sua spontelismiss this case based
on improper venue. In Plaintiffs’ Sieply, Plaintiffs requested, as “alternative relief,” that this
matter be transferred to the U.S. District Court for the District of Masseitidisr improper
venue. Venue is proper:

only in (1) a judicial district where any defendant resides, if all defendants reglt in
same gte, (2) a judicial distridh which a substantial part of the events or omissions
giving rise to the claim occurred, or a substantial part of property that is thetsaflijee
action is situated, or (3) a judicial district in which any defendant may be fduhedre
is no district in which the action may otherwise be brought.

28 U.S.C. § 1391 (b)Where venue is improper, the district court “shall dismiss, or if it be in the

interest of justice, transfer such case to any district or division in whichutdshave been
brought.” 28 U.S.C. § 1406(a).

According to Plaintiffs’Complaint, all Defendants reside in Massachusetts. (Dkt No. 1
[hereinafter Compl.] 1-8.) Plaintiffs’ Complaint concerns a car accident theturred in
Pelham, Massachusetts. (Compl. § 9.) From a preliminary review, it would apgeaeriue is
improper in this district.

However, Defendants failed to raise this issue in their Motiondmids. Defendants’
Motion to Dismiss only raised the issue of the statute of limitations. (MTD preserve a
challenge regarding improper venue, a defendant must raise the issue in thevegbeading.
Fed. R. Civ. P. 12(b)(3A defendant has the burden of showing that the district in which the suit
is brought is not the proper venl@avitz v. Niezgoda2012 WL 4321985, at *4 (E.D. Pa. 2012)
(citing Simon v. Ward80 F.Supp.2d 464, 468 (E.D. Pa. 2000)). If the responsive pledmisg
not challenge improper venue, the defense is waived. Fed. R. Civ. P. 12(h)whéresa
defendant does not “interpose timand sufficient objection to the venue,” the district court
retains jurisdiction, even if the venue would otherwisey@oper. 28 U.S.C. § 1406(b).
Defendants haveot moved to dismiss or transfer this case due to improper venue. As such,
Defendants haveaived their objection to improper venue.

Were the Court to dismiss this case due to improper venue, the Court would be doing so
sua sponteCase law in this Circuit is clear that such actions are disfavibisdinappropriate

for the trial court to dispose of the cas& spont®n an objection to the complaint which would
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be waived if not raised by the defendant(s) in a timely man8anell v. Shapb36 F.2d 15,
19 (3d Cir. 1976)"A district court may not dismiss a casga spontdor improper venue absent
extraordinary circumstanced=iorani v. Chrysler Grp.510 F. App’x 109, 111 (3d Cir. 2013)
(non-precedential) (quotingomez v. USAA Fed. Sav. BahK1 F.3d 794, 796 (2d Cir. 1999))
see also Day v. City of Galvesta@t80 F. App’x 119 (3d Cir. 2012) (ngrecedential) (finding
that it was error for a district court $ma sponteaise the issue of venug).

Because Defendants waived any objections to the venue, and the Court finds no
extraordinary circumstancaswould be inappropriatior the Court tosua spontelismiss on the
basis of improper venu&ee, e.gZiemkiewicz. R&L Carriers, Inc, 2013 WL 505798, at *1 n.
2 (D.N.J. 2013)dollecting casesLikewise, given that Defendants’ waiver makes tmproper
venue into a proper venue, it would be inappropif@téhe Court to transfer this case pursuant
to 28 U.S.C. § 14qa).°

B. Pennsylvanialaw applies; certain counts are dismissed for violation of the
statute of limitations.

The issue before the Court is whether or not Plaintiffs’ claims under Countsl),IV,

VII, VIII, XI, and X are barred by the relevant statute of limitatiofiise parties do not dispute
that Plaintif§’ injuries accrued starting on the day of the incident on December 6, 2012. They

dispute whether Pennsylvali@ar Massachusetts’statutes of limitations should apply.

2The Court notes that this line of cases concerns dismissaimf@ma pauperi€omplaint pursuant to
28 U.S.C. § 1915The Court finds th€ircuit’s reasoningn such caseapplicable to its considerations
here. There, as here, the overarching concern @itlait was that a court natua spontaismiss a
claim for improper venue given that improper venue can be waived by defendantgaBbaings
particularly instructive here. In Section 1915 casesCihauit warned againstua spontelismissal due to
improper venue because of fhessibilitythat the defendant would waive their objections to improper
venue. Given the procedural posture of ttase, the Couirt factknows that Defendants have waived
their objections.

% The Court notes that even where venue is proper, the Court mayasfitr the case to a foreign
jurisdiction pursuant to 28 U.S.C. 8§ 14@ddistrict court maysua spontéransfer an action to a different
district “[flor the convenience of parties and witnesses, in theestter justice...” 28 U.S.C. § 1404(a)
Amica Insurance Co. v. Fogdd56 F.3d 167, 180 (3d Cir. 201The Court finds that this does not apply
at this time. Defendants have not raised any convenience concerns. While Plaintffgidst transfer in
lieu of the Court reaching the merits of Defendants’ Motionigriss, their argument is clearly not
about convenienc@laintiffs explicitly state thatllbsix Plaintiffs, and all of the relevant medical
professionals, reside PennsylvaniaThe Court does not find it appropriatestta spontéransfer the
action at this time.



Because this is a diversity case, and this Court sits in the Eastern District of
Pennsylvania, this Court applies the choice of law rules of the forum statesyR&aniaSee
Klaxon v. Stentor Electric Mfg. G313 U.S. 487 (1941NManiscalco v. Brother Int’l (USA)
Corp.,, 709 F.3d 202, 206 (3d Cir. 2013). Generally, Pennsylvania courts apply the Pennsylvania
statute of limitations excejn cases in which the claim accrued in a foreign jurisdiciRoss V.
Johns-Manville Corp.766 F.2d 823, 826 n. 3 (3d Cir. 1984gre, Plaintiffs’ claims accrued in
Massachusett®ecause Plaintiffs’ claimaccruel in Massachusettdut were filed in
Pennsylvania, the Pennsylvania borrowing statute apfleesPac. Emp’rs Ins. Co. v. Global
Reinsurance Corp. of Apn693 F.3d 417, 432 (3d Cir. 2012). The statute requires that:

The period of limitation applicable to a claim accrumgside the Commonwealth shall
be either that provided or prescribed by the law of the place where the claim accrued or
by the law of this Commonwealth, whichever first bars the claim.

42 Pa. C.S. § 5521(1§%).

Pennsylvania provides a two year limitation bringing personal injury claims. 42 Pa.
C.S. 8 5524. Massachusetts provides a three year limitation for bringing persoyatiaijus.
Mass. Gen. Laws. Ch. 260, § ZAaintiffs’ Complaint was timely filed under Massachusetts
law, but not undePennsylvania lawPennsylvania’s statute obviously bars the claim first. As
such, Pennsylvania’s statute applies. Counts I, II, lll, IV, VII, VIII, &d X are dismissed.
Counts IV and V remain pending.
BY THE COURT:

/s/ C. Darnell Jones, Il

C. Darnell Jones, Il J.



