GODFREY et al v. UPLAND BOROUGH et al Doc. 52

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DENISE M. MARUSCO GODFREY
AND BYRON J. GODFREY,

Plaintiffs,
V. : CIVIL ACTION NO. 15 -6477
UPLAND BOROUGH, et al.,
Defendants
Memorandum Opinion
Rufe, J. March 29, 2017

Before the Courare aslew of motions concerning the Second Amended Complaint of
Plaintiffs Denise MMaruscoGodfrey and Byron J. Godfreyheallegationsunderlying this
casearefairly straightforward Plaintiffs husband and wife@reproperty ownersvho claim that
a sewage lingvas surreptitiously installed on their property and destroyed its value, and they
seek to recoveor that loss.But pleadingwho should béneldliable under what theoridsas
proved elusive for Plaintiffs, and so the Court is confrgraiedt was with the First Amended
Complaint,with aseriesof motionsby Defendants (seekirdismissal, among other thingshd a
request by Platiffs to amend their complaintior the reasons set forth below, Defendants’
motions are granted in part and denied in part, and Plaintiffs will be gifiaal opportunity to
amend theicomplaint.

l. BACKGROUND
A. Underlying Facts

The Court previoushdescribed PlaintiffsAmended Complairds follows:

Plaintiffs . . . allege thaDefendantsCatania Engineering Associates, Inc.

(“Catania”), Delaware County Regional Water Con&athority (‘“DELCORA”),

and Upland Borough (“Upland’tonspired to obtain an illegaasement and

install water control infrastructure on Plaintiffs’ property, causing sedamage
to the premisesPlaintiffs also allege that Defendants engagefilaud to conceal
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the cause of the damage, and retaliatedinst) Plaintiffs when Plaintiffs
discovered the easement and sougtitess

The allegations in Plaintiffs’ Second Amended Complainsatestantiallysimilar.?
Beginningin 201Q Plaintiffslived in a house in Upland Borough, Delaware County, whiak
transferred to them in 2013 by Mrs. GodfregisterDeana L. Maruscgovho had owned the
property since 1998. Unbeknownst to Plaintiffs or Ms. Marus@ELCORA hadobtained an
easement to install and usater controinfrastructure on the property in 1991; the easement
bore the seal of “Charles J. Catania,” toemer of Defendant Catania, as well as what appeared
to be Ms. Marusco’s signatufePlaintiffs allege that this was a frawhdthat Ms. Maruscs
signatue wasforgedby DELCORA or Catania.

After obtaining the easement, DELCORA and Upland Borough installed storm and
sewagewater systemsn the property, resulting in high water pressure and flodtifige
floodingwasmanageablentil 2004 or 2005whena plumber broke a valve in the basement and
municipal sewage beganflow onto the premises in greater volunieBy the time Plaintiffs
moved to the property in 201e problems were more severthe road in front of the premises

had been damaged, and on August 14, 2011, “water gushed like a fountain from manholes” in

! Doc. No. 33(Sept. 13, 2016 Ordeat 1

2 The allegations ithe Second Amended Complaint, Doc. No. 34, are taken as true for thegsupptisis motion
That saidall of Plaintiffs’ complaintshave sufferedrom an organizational structure tHatks coherencas well as
numerous typographical errorduch of the confusion surrounding Plaintifedaimsstems from these flaws, which
are particularly glaring givetihat Plaintiffs have had repeated opportunitiesnend their complaint.

3 Elsewhere, Plaintiffs suggest that the transfer occurred in 2DR2.id. 1102 (“[Mrs. Godfrey has only been a
grantee, on June 20, P2)").

*1d. 1 16.
®1d. 1917-18.
®1d. 729.
"1d. 1922-27.



front of the housé&. On October 1, 2011, Mr. Godfrey complained about the issue at an Upland
Borough Council meeting, but was removed from the podium after a few minutes.

June 2013 marked a turning point for the worse. Another flooding incident occurred,
during which “over 12 shop vacs” of stomrater and sewage water flooded the premiSes.
Plaintiffs made increasing efforts to address the problems, including cogthttiCatania and
Edward Mitchell, the Upland Borough Council President, to no abdilpland’s response was a
letter toMrs. Godfreystatingthat the problem was caused by a cradkelateral sewer linen
the premiseand requirindner to obtain a certification that the sewer line was in working
order’?

This, Plaintiffs allege, was a ruse: Defendants knew the problems were bgtsed
infrastructure they had install@hd not by a crack in Plaintiffewn sewer ling but they
maintained that Plaintiffs were to blanmeorder to cover up their own misdeedsdthey
undertook an increasingly nefariocempaign of retaliation against Plaintiffs for attempting to
hold them accountabf€. This culminated with Upland Borough bringing charges aginst
Godfrey in October 20130r failing to obtain a “Certificate of Lateral” for the premises under
Upland Borough Ordinance § 15@&harges that Plaintiffs allege were baseless, as that ordinance
only applies to buyers and sellers of property, not to grantees such as MrsyGbdffer a

year of orandoff proceedings, Mrs. Godfrey was found not gutfty.

81d. 1128-30.
°1d. 744.
1994, 132.
Hd.

121d. 1 34.
34, 182.
141d. 1740-41.
51d. 142.



Meanwhile the problems worsened herewere more fountainous outbursts of sewer
water, the property continued to suffer damage, and a veritable revolving dopedtex
confirmedthat theissues were caused by the watentrol infrastructurénstalled by Defendants
and could not be resolvethile it remained in plac® After morefutile attempts by the
Godfreys to get Upland Borough to address the problems—including one incident in which the
Upland Borough Council adjourned a meeting early to avoid giving Mrs. Godfreyf@riplab
air her grievances-Upland Borough condemned the property, leaving Plaintiffs with a
valueless, sewageggedhouse that they could not sell or live'in.

B. Procedural History

Plaintiffs filed suit angafter amendingheir complaintasserted five claims(l) First
Amendment retaliation against UplaBdrough (2) fraud against all Defendants; (3) malicious
prosecution against Upland Borouyg#) violationof the Fourteenth Amendment’s Due Process
Clauseagainst all Defendants; and (5) a citizen suit under the Clean WatéCA¢A”) against
DELCORA.*® Not all of these claims survived the first round of briefing. Tbart dismissed
the fraud and malicious prosecution claims against Upland Borbeghuse, as a municipality,
Upland Borough could not beshl liable for intentional tortander Pennsylvania law. The Court
also dismissethe CWA claim against DELCORA as barred by a consent decree lpetwee
DELCORA, the Environmental Protection Agen€¥PA”), and the Pennsylvania Department
of Environmental ProtectioffPADEP”).*® The Court allowed Plaintiffs to proceed with the

remainder of their claims and ordered them to file a Second Amended Quifiplai

°1d. 11 3536.

1d. 1165, 72.

8 Doc. No. 20 (Plaintiffs’ Motion for Leave to File Second Amended Comp)lai
“Doc. No. 33 at 5.

?1d. at 78.



In the Second Amended Complaint, Plaintiffs attemppe@medy the defects in their
fraud, malicious prosecution, and CWA claims. To that end, Plaintiffs named five individual
employees or officials of Upland Borough, rather than the Borough itself,fasd2ats for their
fraud and malicious prosecution claims: Thomas Kennedy, Parker Fergus@md_Eyinter,
Edward Mitchell, and Robert O’Connoim an attempt to revive their CWA claim, Plaintiéso
allegedthattheconsent decredéid notadequately address the CWA hations for which they
sought redress.

The Upland Defendan{she municipality and it;hdividual officers and employeeghen
moved to dismiss anfdr a more definite statemeunnder Federal Rule of Civil Procedure 12(e).
DELCORA alsomoved to dismisé" Catanidfiled only a motion to strike Plainti§ request for
counsefeesin association with their fraud clajrand adllaintiffs have agreedot toseeksuch
fees that motion will be dismissed as mg&ot

In response, Plaintiffs agasought leave to amend their complainatress
Defendants’ argumentand attached a proposed Third Amended Complaint to their nfdtion.
Plaintiffs alsoasked the Court to issue a sweeping order prohibiting Defendants frontditiyg
moremotions to dismiss or to striké* DELCORA opposed Plaintiffs’ motion to amend;
Catania did not, but took issue with Plaintiffs’ request that Defendants be bamechbving to

dismiss or to strike; and the Upland Defendants did not respond.

“Doc. No. 41(DELCORA’s Motion to Dismiss)

% Doc. No. 38 (Catania’s Motion to Striké)pc. No. 45 (Plainti§’ Response to Motion to Strike)n their
response, Plaintiffs clarified that they would add Catania Engine@ssgciates as a Defendant in their Due
Process claim and seek counsel fees in connection with that claim, butinétaiud claim.Doc. No. 45at 1.
Catania did not objecDoc. No. 483 (Catania’s Response to Plaintiffs’ Motion for Leave to File a Thire¢:ged
Complaint), and so Plaintiffs’ request is granted as unopposed.

% As explained, Plaintiffs will be required to file a new Third Amended Coimiptlaat complies \th this opinion.
Thus, although references will be made to the Third Amended Compmajmtifposes of determining whether
further amendment would be futile, the Third Amended Complaint,rasrtly filed, is not Plaintiffs’ operative
pleading.

% Doc. No. 44(Plaintiffs’ Motion to File Third Amended Complaira} 1. This request will be denied
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. LEGAL STANDARD

Under Federal Rule of CiviProcedure 12(e), “[a] party may move for a more definite
statement of a pleading to which a responsive pleading is allowed but which is so vague or
ambiguous that the party cannot reasonably prepare a response.” “Motions for @fimadneed
statement & generally disfavored, and are used to provide remedies for unintelligiblengleadi
rather than as correction for lack of det&l.*Rule 12(e) is directed to the rare case where
because of the vagueness or ambiguity of the pleading the answeringiparty be able to
frame a responsive pleadintf.”“When presented with an appropriate Rule 12(e) motion . . . the
district court shall grant the motion and demand more specific factual allegationthe
plaintiff concerning the conduct underlying ttlaims for relief.?’

Under Federal Rule of Civil Procedure 12(b)(6), dismissal for failure toatdtem
upon which relief can be granted is appropriate where a plaintiff's “plaenstat” lacks
enough substance to show that he is entitled to F8ligf.determining whether a motion to
dismiss should be granted, the court must consider only those facts alleged in thancompla
accepting the allegations as true and drawing all logical inferences inofath@ normoving

party?® Courts are not, however, bound to accept as true legal conclusions couched as factual

allegations®® Something more than a maressibilityof a claim must be alleged: a plaintiff

% Stoneback v. ArtsQueglivil Action No. 123286 2012 WL 4963624, at *10 (E.D. Pa. Oct. 17, 2012) (quoting
Frazier v. SEPTA868 F.Supp. 757, 763 (E.0Pa.1994) (alterations and internal quotation marks omitted).

%d. (quotingSchaedler v. Reading BlagPubl’n, Inc, 370 F.2d 795, 798 (3d Cit967).
%’ Thomas v. Independence Ty$63 F.3d 285, 301 (3d CR006)
% Bell Atl. Corp. v. Twombly550 U.S544, 557 (2007).

2 ALA, Inc. v. CCAIR, Ing29 F.3d 855, 859 (3d Cir. 1994)ay v. Muhlenberg CallNo. 074516, 2008 WL
205227, at *2 (E.D. Pa. Jan. 24, 2008).

% Twombly 550 U.S. at 555, 564.



must allege “enough facts to state a claim to relief that is plausitile fage.”*

The complaint
must set forth “direct or inferential allegations respecting all the material @iemecessary to
sustain recovery undepmeviable legal theory*

UnderFederal Rulef Civil Procedure 15(a)(2), leave to ameéhd complainshould be
“freely give[n] when justice so requiresAmendmenimay be denied as futilghen “the
complaint, as amended, would fail to state a claim upon which relief could be grantkds
“assessed using the same standard applied in the face aba taatismiss under Rule
12(bY6).” %

1. ANALYSIS
A. The Upland Defendants’ Motions
1. Motion for a More Definite Statement

The Upland Defendants mof@ a more definite statement, arguithgt the Second
Amended Complairfails to identify the Defendants againghich ezh cause of action is
brought, and ask that the Court order Plaintiffs “to specifically addressshis to avoid any
confusion.®® This request will be deniedChecore facts underlying Plaiiffs’ claims are more
or lesscomprehensible despite their haphazard presentation, aad tenmnuntlausefor each

claim lists the Defendants against which that claim is broughat issufficient topassRule

12(e)s low bar*®> To resolve any lingering confusion regarding Plaintiffs’ causestidn,only

311d. at 570.

31d. at 562 (quotingCar Carriers, Inc. vFord Motor Co.,745 F.2d 1101, 1106 (7th Cir. 1984)) (internal quotation
marks omitted).

% Shane v. Fauve213 F.3d 113, 115 (3d CR000) (citation omitted).

% Doc. No. 371 (Upland Defendants’ Memorandum of Law in Support of Motion to Dismiss arai/arNlore
Specific Pleading) at 102.

% See Country Classics at Mang Hill Homeowners’ Ass’n v. Country Classics at Morgan Hill, LIZ80 F. Supp.
2d 367, 372 (E.D. Pa. 2011) (denying motion for more definite statemeaissedefendant was able to identify
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Defendants named in tlael damnuntlause followingeachclaim in the Third Amended
Complaint will be required to respond to tle&tim.
2. Motion to Dismiss

The Upland Defendants also moteedismiss Plaintiffs’ frauénd malicious prosecution

claimsfor failure to state a claint?
a. Fraud

Theindividual Upland Defendants argue tRaintiffs fail to allege the elements of a
fraud claim under Pennsylvania law, which arét) ‘a misrepresentation, (2) material to the
transaction, (3) made falsely, (#)th the intent of misleading another to rely on it, (5) justifiable
reliance resulted, and (6) an injury proximately caused by the relidhdefendants reasaas
follows: the only misrepresentation Plaintiffs identify is if#91 fraudulent easement, and
Plaintiffs have not alleged that amdividual Upland Defendants helpebtainthe easement;
thus, none othemmade a material misrepresentation that Plaintiffs relied uporthagdannot
be held liable for fraudThat argumenis compelling insofar as relates to the 1991 easement,
as Plaintiffs do not allege that any of thdividual Upland Defendants were involved in its
procurement.

However,Plaintiffs allege that[tlhere were[two] frauds—the first being théorged
easement, and the second being the “attempts to convince Plaintiffs . . e thewtyge water

and storm water on their premises was the fault of the laterals or other prpes,inreality it

separate claims in complaint, and complaint was thus not “so waguebiguous” that defendant could not
respond).

% plaintiffs o longer appear to assert a Due Process claim against any of the Upland Defebdfendants also
argue that, to the extent Plaintiffs assert either a Due Process or FestAmnt retaliation claim against the
individual Upland Defendants, it would barred by the doctrine of qualified immunitipoc. No. 371 at 1721.
However, Plaintiffs do not appear to assert these claims against thduadiivpland Defendants, so the Court need
not resolve this argument.

3" Fox Int'l Relations v. Fiserv Secs., Ind90 F.Supp.2d 599 60607 (E.D. Pa. 2007) (citin§antanaProds, Inc.
v. Bobrick Washroor&quip, Inc., 401 F.3d 123, 136 (3d CR005).
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was due tdhe infrastructurénstalled by Defendant®. In other words, Defendangdlegedly
defrauded Plaintiffs by misleading them as to the source of the problems, whiehtpde
Plaintiffs from addressing the true cause of the flooding and caused Rdmtricur out-of-
pocket losses as they paid expéstexamine and attempt to repair their sewer. lifleese
allegations differ somewhat from a run-of-tmé fraud claim, but theyestablisithe elements of
fraud, including a misrepresentation, reasonable reliance, and danRigetiffs’ fraudclaim is
not, at this stageharred as a matter of law against afptandDefendant®

The Court must alsdetermine whether Plaintiffs have stated a fraud claim against the
individual Upland Defendant®,whoarguethat Plaintiffs’fraudallegations againshemviolate
Rule 9(b)’s requiremerihat fraud be pleaded with particularfty“To satisfy[Rule 9(b)] the
plaintiff must plead or allege the date, time and place of the alleged fraud oris¢éhieject
precision or some measure of substantiation into a fraud allegétion.”

I.  Thomas Kennedy

Plaintiffs allege that Mr. Kennedy is a plumber for Upland Borough, and thaaped a

central role in a scheme to defraud Plaintiffs by representing on severécspeteisthat

Plaintiffs’ problems were caused byeack in their sewer line despite his knowledge to the

¥ Doc. No. 46(Plaintiffs’ Response to the Upland Defendants’ Motion to Disnaisg)

% The Upand Defendants also argue thatthe extent Plaintiffs seek to assert a claim for civil conspiracy, they
cannot do so, because the individual Upland Defendants are agents of Bptandh, and thus are legally
incapable of conspiring with it. Doc. No.-37at 1516. But Plaintiffs do not asserstandalon&onspiracy claim
and to the extent the Second Amended Compédliegesconspiratorial conduct, it appears to refer to a conspiracy
between the Upland Defendants, Catania, and DELC®RBtan internal conspiracy within Upland Borough.

“°The Upland Defendants couch their Rule 9(b) arguments as part of thiein fiow a more definite statement, but
to streamline this case, the Court will tréagir argumentas a motion to dismissSee Machesky v. Hawfie|cCivil
Action No. 079, 2008 WL 614819at *4 (W.D. Pa. Mar. 4, 2008) (treating motion for a more definiterstant as

a motion to dismiss in order to streamline case).

“IDoc. No. 371 at 1011. Plaintiffs have agreedotto asser fraud claim againslr. O’Connor, an attorney for
Upland Borough, in the new Third Amended Complaint, and the fraud claimsagain will be dismissedDoc.
No. 46 at 6 (“Plaintiffs have agreed not to name O’Connor in the ThirchdeteComplaint.”).

“2|n re Avandia Mktg., Sales Practices & Prods. Liab. Ljtivandia MDL No. 18712013 WL 5761202at *8
(E.D. Pa. Oct. 23, 2013) (citations and internal quotation marks dinitte

9



contrary™ Plaintiffs also claim that Mr. Kennedy had pictures showing the alleged @vhath
would have tended to prove or disprove that the crack indeed existed), and that he refused to turn
themover to Plaintiffs** These allegations are sufficient to state a fraud claim against Mr.
Kennedy, as they identify his role in the scheme and the details of his involvement.
ii.  Parker Ferguson
Plaintiffs allege that Mr. Ferguson is a building inspectotfpland Borough, and that
he conspired with Mr. Kennedy and the rest of the Upland Defendants to defraud Blaintiff
regarding the cause of the floodiffg Although this scheme may be plausible, Plaintiffs’ Second
Amended Complaint is bereft of details retjag Mr. Ferguson’s involvement in it. Unlike Mr.
Kennedy, Plaintiffs have not provided any specific information regarding Mrusenés
misconduct, aside from the vague allegation that he “tried to convince Plamgiffsablem was
on their property, not outside it® Plaintiffs must provide more particulars regarding Mr.
Ferguson if he is to remain in the case, and the fraud claim against him will be eldsmitibsut
prejudice.
iii.  Edward Mitchell
Plaintiffs allege that Mr. Mitchell was the presidentleé Upland Borough Council, and
that he too was part of the conspiracy to defraud Plaiffiffdr. Mitchell is in the same boat as
Mr. Ferguson—his involvement in the scheme is plausible, but there are too fewidetegls

Second Amended Complaint tostain a fraud claim against him. The fraud claim against Mr.

“*Doc. No. 34115, 32, 37, 52.
41d. 1939, 50.
451d. 197, 45.

*%1d. 1945, 76. The details that Plaintiffs do provide about Mr. Ferguson ageiffizient to implicate him in the
alleged fraudulent scheme. For example, Plaintiffs allege that theytainegio Mr. Ferguson about the problems
on their property on certaitatessee id.J 32, but do not provide any information about how Mr. Ferguson misled
them

471d. 198, 32
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Mitchell will also be dismissed without prejudice.
iv.  Leyland Hunter

Plaintiffs allege that Mr. Hunter was a council member for Upland Boroughhanhtis
signature appeared on an orange sign that was placed on Plaintiffs’ pren28#&4 and stated
that their house was unfit for occuparf€yThat is not enough to sustain a fraud claim, as it does
not show that Mr. Huntamisled Plaintiffs in any way. The other allegations against Mr. Hunter,
like those against Mr. Mitchell and Mr. Parker, are vague and conclusory. Thel&i&nd c
against Mr. Hunter will also be dismissed without prejudice.

b. Malicious Prosecution

Plaintiffs assera statdaw malicious prosecution claim against theividual Upland
Defendantdased omMrs. Godfrey’sprosecution under a Borough ordinafmefailure to obtain
a Certificate of Laterdl® Under Pennsylvania law, a malicious prosecution claim requité}: *
the institution of legal proceedings againstplantiff, (2) without probable cause, (3) with
malice, and (4) the proceedings terminated in favor of the plaintiff.”

Defendants assdtiat this claim fails because the charges against Mrs. &oaére not
criminal in nature, but the ordinance under which they were brought suggests\thegithe
Upland Borough Ordinance § 150 provides that violations will be punished by fines, and that a
violator who fails to pay any such fine wilbé sentenced to imprisonment for a term not to

exceed 30 days’' That makeshe ordinance a “Penal Law” under the Pennsylvania Rules of

“81d. 199, 65.

“9 After some back and forth between the parties, Plaintiffs clarified tisatldim was broughanly by Mrs.
Godfrey, as the charges were brought against her and not Mr. GodfregonBistency’s sake, the Court
nonetheless refers to “Plaintiffs” in the plural throughout this stiosec

O pellegrino v. U.S. Transp. Sec. Adm865 F.Supp.2d 343 357-58 (E.D. Pa. 2012) (citations and internal
guotation marks omitted).

*1 Upland Borough Ordinanc®150-5(B).
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Criminal Procedure, which in tumenders a proceeding to enforce the ordinance a “Criminal
Proceeding.® And although Plaintiffs do not addreé@sfendantsargument, they have
consistently alleged that Mr&odfreywas“prosecuted” and ultimately found “not guilty of all
charges,” which suggests a criminal proceedin the absence of argpmpellingargument
regarding why the proceedings should be treageduvil, rather than criminal, Plaintiffs may
proceed with their malicious prosecution claim.

Defendants also arguleatbecaus@nly Mr. Hunter signed the citatiothe malicious
prosecution claim should be dismissed against the other Defenésmvtgver, “[l]iability for
malicious prosecution can also attach wlardefendant influences a third party to initiate the
proceedings>* Here, Plaintiffs allege thahe individual Upland Defendants all worked
together to gin up the baseless charges against Mrs. Godfrey, whighaent to establish
malicious prosecution claim against the individual Upland Defendants. The motion tesdism
will be denied as to this claim.

B. DELCORA'’s Motion to Dismiss

DELCORA argues (1) that Plaintiffs’ fraud claim should be dismissed as barred by the
Pennsylvania Tort Claims Aeind Plaintiffs should not be granted leave to amend tasdd
Defendants individual employees and officers of DELCORA who would not be motegthat
statute(2) that the Court lacks jurisdiction over Plaintiffs’ Due Process claim undé&fdheger
abstention doctrine; and (8)at Plaintiffs’ CWA claim is barred bgconsent decree.

1. Fraud Claim

In its motion to dismiss the Second Amended Complaint, DELC@igAaedhat

52pa R. Crim. P. 103.
5*Doc. No. 341742, 108.

> Dayoub v. AaronCivil Action No. 2:121770,2013 WL 4810382at *8 (W.D. Pa. Sept. 9, 201Qjitations
omitted).

12



Plaintiffs’ fraud claim is barred by tHeennsylvanid ort Claims Act, which provides municipal
authorities with immunity for intentional torfs. In responsePlaintiffs jettisoned theifraud
claim against DELCORANd nowseekto amend theicomplairt to adda fraud claim against
three DELCORA employeesloseph Centrone, Robert A. Powell, and J8hcher
DELCORA, Mr. Centrone, Mr. Powell, and Mr. Sucher all oppose this amendmemtimely.
Because there is no dispute that the statuliendbtions expired before Plaintiffs sought to add
the three individual DELCORA Defendants, iranaryissueis whether the new frauclaim
againsthem relates back to Plaintiffs’ original, timely ComplaihtThe individual DELCORA
Defendants also argue theaten if the claim against them is not tilb@red,Pennsylvania law
provides them with immunity from Plaintiffs’ fraud claim.
a. Relation Back

Plaintiffs’ fraud claim would be timéarredunder Pennsylvania law, which “does not
permit a plaintiff toadd a new party after the expiration of the applicable statute of
limitations.™’ Defendants argue thtitis dooms Plaintiffs’ clainreasoing that because the
Court exercises supplemental jurisdiction over Plaintiffs’ deatefraud claim, the Court mts
apply Pennsylvanitaw to determine whetheelation back is appropriat8. That is incorrect.

“As the Third Circuit has explained . . . the question of relation back is procedural afdriner

*®See42 PaC.S.§ 8542(a)(2)see alsernhelt v. Lehigh Cty. Officer of Children and Youth SeBE9 A.2d. 89,
90 (Pa. Commw. Ct. 1995).

% As explaned in the Court’s September,1816 Order, Plaintiffs first filed their conght on the last day before
the statute of limitations expired, rendering any amendments untimethemadorepermissibleonly to the extent
they relate back to Plaintiffs’ original complaint. Doc. No. 33 at 4.

> Childs v. City of PhiladelphieCivil Action No. 99615, 2000 WL 567240, at *2 (E.D. Pa. May 9, 2000) (citation
and internal quotation marks omitted).

* Doc. No. 4QDELCORA’s Response in Opposition to Plaintiffs’ Motion for Leave te Fihird Amended
Complaint)at 10.
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properly analyzed according to federal practite The Federal Rules of Civil Procedure thus
govern the Court’s analysis.

Federal Rule of Civil Procedure (£3(1) providesthatan amended pleading relates back
to the date of the original pleading when:

(A) the law that provides the applicable statute dfithtions allows
relation back;

(B) the amendment asserts a claim or defense that arose out of the
conduct, transaction, or occurrence set-eart attempted to be seubs—in the
original pleading; or

(C) the amendment changes the party or the naming ofatitye ggainst
whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within thedper
provided by Rule 4(m) for serving the summons and compl@bhtdays], the
partyto be brought in by amendment:

(i) received such notice of the action thiatvill not be prejudicedn
defending on the merits; and

(i) knew or should have known that the action would have been
brought against it, but for a mistake concerning the proper padigntity.

Here,Rule 15(c)(1)(A)does not apply because Pennsyladaw does not allow relation
back under these circumstances, Bute 15(c)(1)(B)lone does ndadllow relation back because
Plaintiffs seek to add new parties, rather than new claims. Plamtit thereforesatisfy Rule
15(c)(1)(C)'sthree onditions: (1xhat the claim against the individual DELCORA Defendants
aroseout of the conduct, transaction, or occurrence set out iorip@al complaint; (2jhatthey
received notice of the claimithin 90 days aftethe complaint was fileduchthat they will not
be prejudicedn defending against it on the merigéad(3) that they knew or should have known

that theclaim would have been brought against them (again, within 90 daydpr a mistake

9 Seeln re Tylenol Acetaminophen) Mktg., Sales Practices & Prods. Liab. L No. 2436 2015 WL
7075812 at *9 (E.D. Pa. 2015) (quotirigelson vCty. of Allegheny60 F.3d 1010, 1014 n.5 (3d Cir. 1995)
(internal citation and quotation marks omittese also Patraka. Armco Steel Cp495 F.Supp. 1013, 1016 (M.D.
Pa. 1980) (allowing relation back where amended complaint addedangiepen though Pennsylvania law would
have barred the claim)

14



concerning” their identity® All three conditions are satisfied

Thefirst conditionis satisfiedbecauseéhe new fraud claim against the individual
DELCORA Defendants arises out of the same alleged misconduct as its predegsge the
second condition (notice), Plaintiffs argue that Mr. Powell and Mr. Centrongeedaectual
notice of the claim against them when the Complaint was served on DELCORA, and.that Mr
Sucher received constructive notice because hangasioned in the complaint, although not
named as a DefendanDELCORA does not dispute thaither of these conditions is mand
instead focusesnly onRule 15’s “mistake” requirement, arguing tiRdaintiffs omitted the
individual DELCORA Defendants from the prioomplaints as part of a “deliberate legal
strategy, not merely an errot-”

Therecord does not bear this out. Although Plaintiffs asserted a fraud claim against
DELCORA in everyversion of their complainDELCORA waited until Plaintiffs filedhe
Second Amended Complaittt raise its immunity argument, which prompted Plaintiffageert
a fraud claim against the individual DELCORA Defendants (who were mentiotiealgth not
named as Defendants, in prior complaints). Nothing about this sudges®dintiffs neglected
to assert a fraud claim against the individual DELCORA Defendants as paregbastrategy
rather, itappearshat Plaintiffspreviouslynamed DELCORA as a Defendant because they were
under the mistaken belief thatwasthe proper Defendant until DELCORA argued otherwise—

legal “mistake” that justifies relation back under Rule 15(c)(1)(CRiiUnder these

9 Fed. R. Civ. P. 15(c)(1)(C8ingletary vPa. Dep'’t of Corr, 266 F.3d 186, 194 (3d Cir. 2001).
® Doc. No. 49 at 12.

82E.g, Allen v. Nat'l R.R. Passenger Corp., (AmtraR)vil Action No.03-CV-3497, 2004 WL 2830629at *9

(E.D. Pa. Dec. 7, 2004) (“It is wedlettled that a ‘mistakeatithin the meaning of Rule 15(c)(3)(B) includes
erroneous judgments of law and fa¢tAdvanced Power Sys., Inc. v-Héch Sys., Inc801 F. Supp. 1450, 1457
(E.D. Pa. 1992) (amended counterclaigainsindividual employees, rather than corporation, related back where
plaintiff had failed to include individual employees in previous compdaiue to a legal mistakejge alsdNoods v.
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circumstances, it irasonable to conclude that the individual DELCORA Defendantss-do
notdispute that they recead rotice of the original complaint—should have known within 90
days of its filing that thewould have been named if not for Plaintiffs’ confusion regarding the
scope of DELCORA’snunicipal liability. The third and final condition for relation back under
Rule 15(c)(1)(C) is satisfied.

The DELCORA Defendants also arghat Rule 15(q)1)(C) “was not intended tassist
a plaintiff who ignores or fails to respond in a reasonable fashion to notigeotdrgialparty,
nor to permit a plaintiff to engage in piecemeal litigafi8h But as the Supreme Court has
explained, Plaintiffs’ dilatory conduct cannot justify denialezfve to amendnder Rule
15(c)(1)(C), which mandates relation back when itsdlaonditions are mand leaves no room
for extraneous equitable considerati6h8ecause Plaintiffs have satisfied these three
conditionselation back is appropriate, and Plaintiffs may assert fraud claimssatze
individual DELCORA Defendants.

b. Immunity

The individual DELCORA Defendants also argue that amendment would be futile
becaus¢he Pennsylvania Tort Claims Act provides them with immufoityraud claims™
However, that statute “does not confer immuhityany action against an employee of a

government agencyirf which it is judicially determined that the act of the employee caused the

Indiana Univ-Purdue Univ. at Indianapolig96 F.2d 880, 8B(7th Cir.1993)(counsel'slegal blunder” in
pursuing state agencies rather thanviiddials constituted a “mistake” warranting relation back under Rule 15).

% Doc. No. ® at 11.

% Krupskiv. Costa Crocieré.p.A, 560 U.S538,553-54 (2010)(“The Rule plainly sets forth an exclusive list of
requirements for relain back, and the amending pastdiligence is not among therMoreover, the Rule
mandaes relation back once the Rule’s requirements are satisfied; it does raotHealecision whether to grant
relation back to the district court’s equitable discretinn.

% Doc. No. 49 at 9.0.
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injury and that such act constituted a crime, actual fraud, actual malice ot mistonduct.®®
“For the purposes of the Tort Claims Act, willfulsoonduct has the same meaning as the term
intentional tort.®*” Because Plaintiffs allege that the individual DELCORA Defendants
committed fraud, an intentional tort, the individual DELCORA Defendargsiot entitled to
immunity and leave to amend wouldtre futile®®
2. Due Proces<laim

DELCORA arguegshat the Court should abstain from exercising jurisdiction over
Plaintiffs’ Due Process claim based on ¥mungerdoctrine®® DELCORA reasons that because
Plaintiffs arealso pursuing an inverse-condemnatationin the Delaware County Court of
Common Pleas seeking compensation for the alleged taking of their proipsr§ourt should
decline to exercise jurisdiction over Plaintiffs’ Due Process daiavoid interfering with the
statecourt proceeding.

“[F]ederal courts have‘airtually unflagging’ obligation to hear and decide cases within
their jurisdiction” "® “Abstention under th¥oungetine of cases overcomes this principle only

when federal litigation threatens to interfere with one of three classes af ¢Hsstate criminal

prosecutions, (2) state civil enforcement proceedings, and (3) state civegirageinvolving

% Raven v. City of Philadelphigivil Action No. 154146,2016 WL 320574, at *7 (E.D. Pa. Jan. 26, 2016)
(quoting42 Pa. ConsStat. §8550).

®71d. (quotingBrown v.Muhlenberg Twp 269 F.3d 205, 214 (3d Cir. 200()ternal quotation marks omitted).

% E.g, Fox Fuel, a Div. of Keroscene, Inc.del. Cty. Schs. Joint Purchasing B&56 F. Supp. 945 (E.D. Pa.
1994) (denying mation to dismiss based on official immuwihere plaintiff alleged defendants intentionally made
fraudulent misrepresentations).

The individual DELCORA Defendantdsoargue that immunity cannot be abrogated because no “judicial
determination” has yet been made that Defendants engaged in esaidad f willful misconduct. That argument is
premature; no “judicial determination” of liability has been made becaissease is still at the pleading stage
this argument does nptovide a basis for dismissal.

9 See Younger v. Harfig01 U.S. 371971).

O ACRA Turf Club, LLC v. Zanzuccki48 F.3d 127, 138 (3d Cir. 2014) (quotBprintCommc'nsy. Jacobs134 S.
Ct. 584,591 (2013).
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"1 |f a case falls into one of these

orders in @irtherance of the state courjpsdicial function.
three exceptional categorigsmust satisfy three additional requirements for abstention: that
“(1) there are ongoing state proceedings that are judicial in n@utbe state proceedings
implicate important state interests; and (3) the state proceedings affadgguate opportunity
to raise the federal clainig?

DELCORA has failed to show that this case falls into ortt@three narrow categories
suitable forYoungerabstention.The statecourtinverse condemnatigoroceeding certainly is
not a criminal prosecution or a civil enforcement proceeding. And the third catdgor
abstentionworthy disputes has been applied only to a few exceptional typesseffar afield of
this one, such as child custody proceedings, civil contempt orders, and requiremeossifigr
bonds pending appe&l. On the other hand, disputes touching on a state’s land use policies, such
as the inverseondemnation action here, altigh doubtlesselated tamportant state interests,
do not necessarily warrant abstent{én.

Even if this disputdit into a categoryvarranting abstentigrthe Court would nadecline

to exercise jurisdiction, as DELCORA has not identified any way ichvRiaintiffs’ federal

" 1d. In support of theilYoungerarguments, the partiesly ondecisions that prdate the Supreme Court's 21
opinion inSprint, which forcefully reiterated thatoungerabstention is the exception, not the rule, and is
appropriate only in these three narrow circumstances.

2 Addiction Specialists, Inc. v. Twp. of Hamptdhl F.3d 399, 408 (3d Cir. 2005) (citifgunger401 U.S. 37);
see als@print 134 S.Ct. at 593 (explaining that these factdesenot dispositive” but are, “insteaddditional
factors appropriately considered by the federal court before invdlangget) (citing MiddlesexCty. Ethics
Commyv. Garden State Bakss'n 457 U.S. 4231982).

3 See Obuskovic v. Woddivil Action No. 157520 (MAS) (TJB) 2016 WL 6471023at *5 (E.D. Pa. Oct. 31,
2016) (“The third category relating to thstate courtsability to perform their judicial functiondas only been
applied to civil contempt orders and requirements for posting bonds pending’'afpiiag Sprint 134 S. Ct. at
588); Mikhail v. Kahn 991 F. Supp. 2d 596, 628 (E.D. Pa. 2014) (child custody proceedings qualifyrifmunger
abstention).

" Gwynedd Props., Inc. v. Lower Gwynedd Tv@J0 F.2d 1195, 13)3d Cir.1992)(explaining that tistrict
courts [shouldhot to dismiss claims hastily merely because they may involve landais’sand concluding that
claims alleging that defendants maliciously applied local-laselordinances to deprive plaintiff of federal rights
did not warrantYoungerabstention).
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claim would interfere with the stat®urt inverse condemnation proceedittgere, Plaintiffs
seek damages for an alleged conspiracy to violate their Due Process rightaibyng and
coveringup an easement that destroykd value of their property; they do not seek to invalidate
any local ordinancer enjoin any stateourt proceedingAbsent any articulation as to why
federal jurisdiction wouldnterferewith the statecourt actionyather than merely parallel it,
absention is not appropriat®.
3. Clean Water Act Claim

Lastly, DELCORA argues that Plaintiffs’ CWA claim is precludedadyovember 15,
2015 consent decree between DELCOR®, EPA and thePADEP. The Court previously
concluded that the consent decree precluded Plair@gA claim based on the CWA'’s
“diligent prosecution” barput granted Plaintiffeave tosupplement theiallegations’®
Because Plaintiffs’ additional allegations do not cure the previous defesgitisis aim will be
dismissed with prejudice.

The CWAauthorizes citizesuits, but “conditions the right to sue on the absence of
diligent prosecution of violations by the EPA Administrator or the Stat&Under
8 1365(b)(1)(B) [of the CWA& citizen cannot lomg a private action to enjoin violations of the

CWA ‘if the [EPA] or State has commenced and is diligently prosecuting a civihunat

> Addiction Specialist#}11 F.3dat409 (“[T] he mere fact that the factual backgrowiié case arose out of a land
use dispute is not enough to say that the federal proceeding wouldrimteith state proceedings that involve
important state interests f¥ioungerabstention purpose$ (citation omitted).

’® plaintiffs did notmeaningfuly address DELCORA’s CWA arguments in their response to DELCORAt®m

to dismiss, Doc. No. 47, andsteadwaitedto do sountil their reply in support of their motion for leave to file a
Third Amended Complairta curious maneuver, as the CWA claim did not change between the Secondrdnd Thi
Amended Complaints. Then, several days later, Plaintiffs tiileil cryptically titled “Partially Unopposed Motion

to Amend Clean Water Act Portion of Reply to Response of [DELCORA] todvdtir Leave to File Third

Amended Complaint,” Doc. No. 51, which contained a-page, sixparagraph footnote in which Plaintiffs
addressed the CWAam in more detail and, for the first time, cited case law in support ofatgiments.That
motionwill be dismissed amoot.

"Student Pub. Interest Research Grp. v. Fritzsche, Dodge & Olcott5F& F. Supp. 1528, 1533 (D.N.J. 1984).
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action in a court of the United States, or a State to require compliance witarttard,

limitation, or order” "8«

[T]he legislative history of the citizen suit provision of the Clean Water
Act suggests thathe citizen suit is meant to supplement rather thaupplant governmental
actiori” ”° and“that Congress wanted to avoid subjecting violators to dual enfertemations
or penalties for the same violatioff."Accordingly, “Section 1365(b)(1)(B) does not require
government prosecution to be far-reaching or zealous. It requires only dili§énce

DELCORA argues that the consent decree bars Plaintiffs’ clainubedgresulted from
a diligent prosecution by the EPA and the PADEP and addressesmke€WA violations
allegedin Plaintiffs’ Second (and now Third) Amended Complaints. There is no dispute that a
consent decree may evidence diligent prosecutionreardforebar a citizen suit under the
CWA, and Plaintiffs do not argue that the prosecution that led to the consent decree was
anything less than diligefit The issue thus becomes whether the consent decree requires
compliance with theamestandard, limitation, or ordeought by the complaingnd a review of
its terms shows that it does.

The consent decree requires DELCOR#take the steps necessary to achieve full

compliance with the CWA” and its associated regulations, and to “come into and rerhai

8 Karr v. Heher, 475 F.3d 1192, 119@0th Cir. 2007)citing 33 U.S.C. § 1365(b)(1)(B)). The Third Circuit has
held that a similar diligent prosecution bar in the Clean Air Act is a clphmsessing rule, rather than a
jurisdictional rule, and the Court thus evaasthis argument under Rule 12(b)(6) rather than Rule 12(I5€8.
Grp. Against Smog & Pollution, Inc. v. Shenango,|8&0 F.3d 11612324 (3d Cir. 2016).

¥ Shenangp810 F.3dat 130 (quotingswaltney of Smithfield, Ltd. v. Chesapeake Bay Foui@hU.S. 49, 60
(1987).

8 L.E.A.D.(Local Envtl. Awarenes®ev) v. Exide Corp.No. Gv. 96-303Q 1999 WL 124473at *30 (E.D. Pa.
Feb. 19, 1999) (citinG. Rep. No. 9950, at 28 (1985)).

8L Karr, 475 F.3d at 119%ee alsdArk. Wildlife Fed'n v. ICI Ams.Inc., 29 F.3d 376, 38(Bth Cir. 1994)
(explaining that Congress intended citizen suits under the CWA “tcaplawterstitial,” rather than ‘potentially
intrusive’role, that such suits are proper only when the federal, state, or locelesgfail to exercise their
enforcement responsibility, and that such suits should not consigletatdil the governing agensytiscretio to
act in the public interest”) (quotin@waltney 484 U.Sat 6061).

82 Shenangp810 F.3d at 130 (finalized consent decresfed analogous diligent prosecution bar under the Clean
Air Act).
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compliance with the terms and conditions of [DELCORA’s] NPDES Pétttie Clean Water
Act, and the Clean Streams Law, including elimination of Sanitary Sewefl@ve"?
“Sanitary Sewer Overflow,” is defined as an “overflow, spill, diversionel@ase of wastewater
from or caused by the Sanitary Sewer System” and includes: “(i) dischardesm the
Sanitary Sewer System and (ii) any release of wastewater from the SasiayS/stem to
public or private property . . . including Building/Private Property Backépsihd
“Building/Private Property Backup’ defined asa release of wastewater into a building or onto
private property that is caused by blockage(s), flow condition(s) or Collectgiars
malfunction(s).®°

This language makes clethiat the consent decree requires DELCORA to eliminate
Sanitary Sewer Overflows, which include releases of wastewater into pniegtsty caused by
DELCORA'’s sewer lines-essentially the sam@WA violation alleged in theomplaint.
Indeed, the consent decree obligates DELCORA “to achieve fulll@mp with the CWA
The consent decree thus requitempliance with theamestandardsought by Plaintiffand
barstheir claim %’

Plaintiffs’ arguments to the contraaye not persuasiverirst, Plaintiffs argue thahe

consent decree is deficient because it does not cover problems caused by conditiamatm a pr

83 “NPDES” stands for National Pollutant Discharge ElimimatSystem. The CWA generally prohibits the
discharge of pollutants except as authorized by a NPDES permit issuedEpAhoran authorized state. Doc. No.
349114.

81d., Ex. 2 (Consent Decree) at 4.
®1d. at 9.

81d. at 5. “Collection System” is defined to include the “municipal wastewater colleetimhtransmission system
owned or operated by DELCORA, including all pipes, interceptorse fmains, gravity sewer lines, lift stations,
pumping stations, manholes and appuoances thereto designed to collect and convey municipal sewage and
wastewaters.”) Id.

87SeeU.S.EPAV. City of Green ForesB21 F.2d 1394, 1404 (8th Cir. 1990) (citizen suis barred by entry of
consent decrge
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lateral. But Plaintiffhave allegedepeatedly thathe problems on their properdyenot caused
by conditionsin a private laterakothis carveoutis irrelevant®

SecondpPlaintiffs assert that a lawyer for the Department of Justicethemthat the
consent decree would not resolve their problems, buistitestamount to a legal conclusion, and
is entitled to no weight on a motion to dismiss. Anéretaken as true, this alleged statement
does not help Plaintiffs, as “an unsatisfactory result does not necessarilyaokpbf
diligence” and so does not allow Plaintiffs to avoid the CWA’s diligent prosecutiofi’bar.

Finally, Plaintiffs argue that the consent decreeedequateébecause it provides
DELCORAwith a twentyyear timelinefor compliance®® However themere fact that the EPA
andthe PADEP arenot “moving with the alacrityPlaintiffs] desiré does not entitle Plaintiffs to
pursue a ciien suitin the face of a consent decréePlaintiffs’ CWA claim will thusbe
dismissed with prejudice.
IV.  CONCLUSION

Forthe reasons set forth above, Defendants’ motions are granted in part and denied in
part, and Plaintiffs will bgrantedeave tofile anewThird Amended Complaint. The Court
allows Plaintiffs to do so witsome trepidatior-this will be the fourthformaliteration of

Plaintiffs’ complaint, and althoudRlaintiffs continue to refine their legal theories, the facts

8 E.g, Doc. No. 3 137 (“every exprt” Plaintiffs consulted told Plaintiffs there was no crack in Plaintiffgrts);
164 (“there was no defect in Plaintiff's lateral linef)85 (“Plaintiffs hal plumbers record videotapes of their
lateral pipes which showed there were no defecf88 (Plaintiffs’ lateral was “fine”).This is notmerdy apassing
allegation; as discussea core premise of Plaintiffs’ fraud claim is that DefendamtdedPlaintiffs as to the cause
of their flooding bytelling them that the problems stemmed frdwit privatelateral, rather than DELCORA and
Upland’s infrastructure.

89 Karr, 475 F.3d at 1197 (citations omitted).

Doc. No. 34, Ex. 2 at 24That is not entirely accuratethe consendlecree requires DELCORA to adopt certain
control measures “as soos possiblédut in no event later than twenty (20) yéaafter its enactment, meaning that
relief couldarrive sooner

9IN. & S. Rivers Watershed Ass'n v. Town of Sci{@® F.2d 552558 (1s(Cir. 1991) Cf. ShenangdB10 F.3d at
132 (affirming disnssal of complaint alleging violations tfe Clean Air Act because consent decree addressed
plaintiff's contentions and rejecting plaintiff's argument thatse decree was inadequate)
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underlying this disputhave remained relativelyonstant since day on@he Federal Rules
governng pleadings and amendments lveral, butat some point this case must move forward.
Future attempts by the partiés relitigate the Court’s previous rulings or to argue wholly new

positionsthatcould have been raisgaeviously are discouraged.
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