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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRARAILTY DOWDELL : CIVIL ACTION
Plaintiff :
NO. 15-6806
V.

COMMUNITY COLLEGE OF
PHILADELPHIA
Defendant

NITZA I. QUINONESALEJANDRO,J. June9, 2017

MEMORANDUM OPINION
INTRODUCTION

Plaintiff Brarailty Dowdell (“Plaintiff”) filed an employmendiscriminationactionbased
on raceand gender againdDefendantCommunity College of Philadelphia(“Defendarit), his
currentemployer,pursuantto Title VII of the Civil Rights Act of 1964 (‘Title VII”) and 42
U.S.C. § 1981 ("8 198)" Presentlybefore this Courtis Defendant’'smotion for summary
judgmentto which Plaintiff filed an opposition Defendanftil ed areply, andPlaintiff filed a sur-
reply. [ECF 21, 22, 23, 26respectively. The issuespresentedn the motion for summary
judgment havebeenfully briefed by the partiesand are ripe for disposition. For the reasons

statedcherein,themotionfor summaryjudgments granted.

BACKGROUND
In his complaintwhich wasfiled on December24, 2015 Plaintiff allegesthat Defendant

discriminatedagainsthim on thebasisof hisraceandgendemwhenDefendanfailed to hire him
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for a full-time faculty positionin Defendanis English Department. [ECF 1].> Specifically,
Plaintiff assertsTitle VII claimsfor: intersectionataceand genderdiscrimination(CountOne);
race discrimination (Count Three); and genderdiscrimination (Count Four);and a race and
genderdiscriminationclaim under 8§ 1981 (Countwo).

As is requiredat the summaryjudgmentstage this Courtwill considerall relevantfacts
in this matterin thelight most favorabléo the non-movingarty,i.e., Plaintiff. SeeAndersorv.
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). The facts relevantto Plaintiff's tenurewith
Defendantiresummarizedsfollows:

Plaintiff, an African Americanmale,is currentlyemployed
by Defendanton aparttime basisin the Learning Lab tutoring
students. (Pl.’s Br., [ECF 22-2],at 1) (citing Tr. of Pl's June 20,
2016 DepositiofECF 22-3] at 6, 10-12, 19-20).Prior to joining
DefendantPlaintiff receiveda Bachelorof Arts degreein English
from Fisk University and a Mastets of Sciencedegreein Film
with a concentrationn screenwritingfrom Boston University.
(Id.). Plaintiff's thesiswas a screenplayfor Train Ride which
becamehis first featurefilm.® (Id. at 1-2) In 1999, after Plaintiff
hadgraduatedBoston Universitychangedts graduatd=ilm degree
to a Mastets of Fine Arts degree;and, in 2015, it added a
Screenwritingsubdiscipline,not previouslyoffered. (Id. at 2).

In 2003,Plaintiff began hiemploymentwith Defendantas
an adjunct professoin the English Department. (Id.). Plaintiff
remainedn this positionfor threeor fouryears,beforeworking as
a tutor in Defendans Learning Lab in 2006, tutoring students

! Plaintiff styled his claims as “failure to hire” claims However, becausePlaintiff was already

employed byDefendanttheseclaimsaremoreappropriatelyconsderedto befailure to promoteor select
claims. BecauseDefendantdoesnot take issuewith the naming ofPlaintiff's claims, and becausehe
legalanalysisis thesamefor failure to hire andfailure to promoteclaims,this Courtwill, for the purposes
of this Memorandum Opinion, identiflaintiff's claimsasfailure to hire claims.

2 The facts are takenfrom the parties respectivebriefs. To the extentfacts are disputed,such
disputesarenotedand,if material,construedn Plaintiff's favor. Factsassertedy aparty, supported by
the record,which are uncontestedwhetherdirectly or by implication, by theotherparty, aretakento be
true. SeeFed.R. Civ. P.56(c).

3 Seehttp://www.imdb.com/title/tt016100@astvisitedon June 9, 2017).



primarily in English courses. (Id.). In 2012 or 2013 pPlaintiff
taught aScriptwriting course,considereda cousein the English
Department (Id.). Plaintiff notesthat Defendanthasadvertised
Plaintiff on Facebook, gster board, and Defendant’'sFebruary
2014 Reportior Reaccreditationand hasalso recognizedhim as
“Accomplishedraculty” (Id. at 2-3).

In 2005, Plaintiff appliedfor a full-time faculty positionin
the EnglishDepartment. (Id. at3).* Plaintiff interviewedwith Dr.
Judith Gay, Vice Presidentof AcademicAffairs, and Dr. Sharon
ThompsonDeanof Liberal Arts and AssociateVice Presidat of
AcademicAffairs. (Id.). Dr. Gayis anAfrican Americanwoman,
andDr. Thompsons a Caucasiarwoman. (Id.). At thetime, Dr.
JohnHowe wasthe EnglishDepartmentChairand Doug Swauger
wastheHiring CommitteeChair. (Id.). Of the 207applicarts for
the full-time position, forty were interviewed and of those
interviewed, eighteen were recommended to the English
DepartmentChair, and eight were hired, none of whonwere
African Americanmen. (Id.). No reasonwasgivenfor Plaintiff's
non-hiring. (d.).

In December2014, Defendantposted afull-time faculty
position for an English Generdéist professorfor the Fall 2015
semeste in Defendans English Department. (Def.’s Br. at 2;
[ECF 21-2]). The postingindicatedthat a “Mastets or PhD.
degree in English, Composition, or closelyrelated field [is]
required TheMFA degreewill alsobe considered.[ECF 21-2at
2]. ForanEnglish Generalistposition, ‘tloselyrelatedfields” are
thosethat:

involve advanced study in language, htere,
developmental English or reading. Closely related
fields are: Rhetoric, Composition, Reading,
American Studies, Literature, Humanities, Classics,
Communications, the M.F.A in Creative Writing
and certain other M.F.A and masterdegrees
depending on inclusion of literary study and
whether the applicant has a credible undergraduate
degree in English.

The normal expectation for closelglated degrees
is that either the degree is earned in a humanities
department from a graduate school of Arts and

4 Plaintiff's discriminationclaims are not basedon Defendant’dailure to hire him asan English

Generalistin 2005. Thisinformationis providedfor context.



Sciences, with methods of study approximating
those used in the study of English, or that the degree
is earned in an education department, with the focus
on developmental English studies not administrative
duties. The closelyelated field must include a
significant attention to the English language, its
structure, history or the works of art produced in
English. Degrees which lack these elements are
unacceptable.

[ECF22-13 atEx. Sat2].

On December 14, 201#laintiff applied for the fultime
English Generalist vacancyosition announcementPk’'s App.,
[ECF 216], at 1), despite not havirgMastefs or Ph.D. degrem
English or Composition, an advanced degree in Rhetoric,
Composition, Reading, American Studies, Literature, Humanities,
Classics,or Communicationsor a Masters of Fine Arts. On his
application, Plaintiff identified hidMastets of Sciencen Film asa
“Masters” in “ Screenwriting/Film’. (Pl’s App. at 3).

Defendantreceived 376 applicationsfor the announced
English Generalis position. (Def.s Br. at4). The hiring process
consisted of the following: the Human Resource Department
performedaninitial review of the materialsreceivedbasedon the
applicants selfreporting to determinewho met the minimum
requiredqualificaions. (d. at 4-5). As to Plaintiff's application,
the HumanResource®epartmentconcluded that he[rh]ay meet
minimum qualifications” (Id. at 5; Pl.’s Br. at 5); [ECF 21-10at
6]. The list of screenectandidats was reviewedby the Director
of Diverdgty and Equity to ensurethat minority applicantswere
representedandthenforwardedto the Hiring Committeeto select
candidatedor a first round ofinterviews. (Def’s Br. at5). The
Hiring Committee reviewed the forwarded applicatiors and
selectedhe candidatedo interview. (Id.). Threemembersof the
Hiring CommitteerecommendedPlaintiff for advancementfour
voted ‘maybe; and one membernoted that Plaintiff may have a
“degredassue” [ECF21-11at9; ECF21-12at4].

The Hiring Committee recommendedhirteen candidates
for a secondinterview before Girija Nagaswami,the English
DepartmentChair,and Joseph Kenyon, th&ssistantChair. [ECF
21-13 at 3]. Of thosereferred six candidateswere considered
“First Tier,” becausehey receivedunanimous suppoifrom the
Hiring Committee, and seven were considered SecondTier,”
becausehey lacked unanimous support(Def.'s Br. at 6); [ECF



21-11at9; ECF21-13at 3]. Of thethirteencandidateselectedor
the secondnterview, Plaintiff wasrankedtwelfth. [ECF 21-13at
3].

After the secondround ofinterviews was completed,Ms.
Nagaswami sent Drs. Gay and Thompson a memorandum
indicatingthatten of thethirteencandidatesincludingPlaintiff, in
Ms. Nagaswanis opinion, were qualified for the position. [ECF
21-14 at 2]. In an October20, 2016declarationsubmittedwith
Defendans motion, Ms. Nagaswamindicatesthat the Spring of
2015was her first experiencanterviewing candidatess Chair of
the EnglishDepartmentandat thetime sherecommende®laintiff
to proceedto the third round of interviews with Drs. Gay and
Thompson, shehad not reviewed Plaintiff's graduate level
coursework. [ECF 21-15 § 4-5]. After discussingPlaintiff's
academidranscriptwith Drs. Gay and Thompsonand reviewing
the relevantdescriptions of theoursesPlaintiff had taken, Ms.
Nagaswamiconcludedthat Plaintiff did not meet the minimum
gualifications,namely he did not haveeithera Mastefs degreen
English, aM.F.A degree or adegredn aclosel-relatedfield. (ld.
1 6-10).

Deans are encouragedto check candidatss academic
transcriptsto ensurethat the candidatesecommendedor further
interviews meet the minimum requirements. [Tr. of Dr. Gay
August 12, 2016 DepositiofECF 21-4], at 16-17, 72]. Before
conducting Plaintiff's third interview, Drs. Gay and Thompson
reviewedhis academidranscriptand discoveredhat Plaintiff did
not have aMastefs degreein Film and Screenwriting as
representedn his application but instead had a Msteis of
Sciencedegreen Film. (Pl’s App. at 4)ECF 21-17at2].”> Based
on their findings, Plaintiff would only bequalified for the English
Generalistpositionif he had adegreein a closelyrelatedfield.
[ECF 21-2at 2].

Prior to delving further into Plaintiff’'s academidranscript
to determineif he met the minimum qualifications,Drs. Gay and
Thompsonproceededwith his scheduledinterview. [Tr. of Dr.
Thompson August 26, 2016 DepositigpCF 21-5], at 89:1523].
To ensurefairnessin the processDrs. Gay and Thompson used a
setlist of questionsfor all candidatesduring the third round of

° Defendantassertghat Plaintiff's applicationstatedhe had a Masteis of Arts” degeein “Film

and Screenwriting.”(Def.’s Br. at 7). A reviewof Plaintiff's applicationrevealsthat heclaimedhe has a
“Mastefs” in “Screenwriting/Filni. (Pl's App. at4).



interviews. (Id. at 95:16-24);[ECF 21-18 at 2]. Using these
guestions,Drs. Gay and Thompsonasked Plaintiff about his
grading system,theorieson assessment® studentlearning,and
his familiarity with developmentsn the English discipline, all of
which Plaintiff struggledto describeand explain. [Tr. of Dr.
Thompson August 26, 2016 DepositigisCF 21-5], at 99:4
100:6]. The questiondid not includeany inquiries onPlaintiff's
educationatredentials.

Following Plaintiff's interview, Drs. Gay and Thompson
both reviewed Plaintiff's academictranscriptto determineif he
hadcompletedmorethaneighteercreditsof graduatdevel work in
Endish, literature,developmentaEnglish, or reading(ld. at 15:3-
16); [Tr. of Dr. Gay August 12, 2016 DepositiofECF 21-4], at
54].° Dr. Gay downloaded thecurrent course descriptionst
Boston Universityto seeif the course numbers and/or course
namesthat were similar to the coursesPlaintiff took twenty years
earlier potentially involved the study ofEnglish, literature,
developmental English, aeading. [Tr. of Dr. Gay August 12,
2016 Deposition[ECF 21-4], at 37-39]. Dr. Gaytestifiedthatshe
“thoughtif [she]couldfind the course numbers and soewdence
that therewaswork that might be considereccomparablego what
[the] English compositiondescription — joldescriptionwas, that
[Defendant]should counthatandthen[she]might have aasisfor
moving [Plaintiff] forward” (Id. at 31). Ultimately, Dr. Gay
concludedthat Plaintiff did not havemorethaneighteencreditsat
graduateevel work in English, literature,developmentaEnglish,
or reading. (Id. at 39). Both Drs. Gay and Thompson concluded
that Plaintiff did not have alegreein a closelyrelatedfield, did
not meetthe minimum requirementsor the positionandcould not
be recommendedor the English Generalistposition. (Id. at 5-6);
[Tr. of Dr. Thompson August 26, 2016 DepositigCF 21-5], at
8].

Of the applicantsinterviewedby Drs. Gay and Thompson,
only two were not recommendedor hire: Plaintiff and Alexandra
Fields, a Caucasiarwoman, who also did not have aMastets

6 Dr. Gaytestifiedat herdepositiorthattherequirementhatthe candiddée havemorethaneighteen

creditswasbasedon Defendantrequiringeighteengraduatecreditsfor parttime faculty. [Tr. of Dr. Gay

August 12, 2016 DepositiofECF 21-4], at 31]. Shealsotestifiedthat sheinterpretedthe requirement
that a “closelyrelated field must include a significant attention to the English lanfutgeat a
minimum, mean more thaighteergraduate credits(ld. at 31-33).



degreein Englishor in a closelyrelatedfield. [ECF 21-9 T 12]

The educationalcredentialsand racial backgrounds of theeven

candidatesecommendedor hire areasfollows: two wereAfrican

Americanwomen, onéhada Ph.D.in English andthe othemhada

M.F.A. in Creative Writing (a closdy-related field); two were

Caucasiammen? one had a Mastets of Arts in English and the

other had avasters of Fine Arts in Nonfiction Writing; two were

Caucasiawomen, bottwith a Mastefs of Arts in Englishandone

also with a PhD. in English, and one was a

Caucasian/Asian/Pacificlslander woman with a Ph.D. and

Mastefs of Arts in English.
LEGAL STANDARD

FederalRule of Civil Procedure (“Rule”) 56 governs tleimmaryjudgmentmotion
practice. Fed. R. Civ. P. 56. Specifically, this rule provides that summary judgmentis
appropriate if the movant showthatthereis no genuine disputasto any materialfact andthe
movantis entitled to judgmentas a matter of law.” 1d. A fact is “material if proof of its
existenceor nonexistencamight affectthe outcome of thitigation, anda disputes “genuine”
if “the evidencas suchthat a reasonablgury could returna verdictfor the nonmovingarty.
Anderson 477U.S. at 248. Under Rule 56, the court mugiew the evidencein thelight most
favorable to the non-movingparty. Galenav. Leong 638 F.3d 186, 19@d Cir. 2011).
Rule 56(c) providethatthe movanbearstheinitial burden ofinforming the courtof the

basisfor the motion and identifying those portions of theecordwhich the movant believes

demonstrate thabsencef a genuinassueof materialfact” CelotexCorp.v. Catrett 477U.S.

317, 323 (1986).This burdencan be met by showingthat the nonmovingparty has“fail[ed] to

! Ms. Fieldshasa Bachelorof Arts in Englishand aMastefs of Educationfrom Harvard. [ECF

21-9 1 12].
8 Defendantidentifiesthis candidateas a Caucasiarman. (Def.'s Br. at 10). Plaintiff identifies
this candidateas: " CaucasiandentifiesasMale.” (Pl’s Br. at4).



makea showingsufficientto establisithe existenceof an elementessentiato that partys case.
Id. at 322.

After the movingparty hasmetits initial burden,summaryjudgments appropriatef the
nonmovingpartyfails to rebut the movingartys claim by “citing to particularpartsof materials
in the record,including depositions, documentgectronicallystoredinformation, affidavits or
declarationsstipulations. . . , admissions, interrogatoapswerspr othermaterial$ thatshow a
genuinessueof materialfact or by “showingthatthematerialscited do notestablisitheabsence
or presenceof a genuine dispute.”"SeeRule 56(c)(1)(AB). The nonmovingparty must “do
more than simply show that there is some metaphysicaldoubt as to the material facts’
Matsushita Eec. Indus. Co.v. Zenith RadioCorp., 475U.S. 574, 586 (1986).The nonmoving
partymay notrely on “bareassertionsgonclusoryallegationsor suspicions,Firemaris Ins. Co.
of Newarkv. DuFresne 676 F.2d 965, 9693d Cir. 1982), norrest on theallegationsin the
pleadings. Celotex 477 U.S. at 324. Rather,the nonmovingparty must ‘go beyond the
pleadings’andeitherby affidavits, depositionsanswerdo interrogatoriespr admissions ofile,

“designatespecificfactsshowingthatthereis a genuinassuefor trial.” 1d.

DISCUSSION
As stated,Plaintiff contendsthat Defendantunlawfully discriminatedagainsthim in
violation of Title VIl and§ 1981whenDefendantdeniedPlaintiff the EnglishGeneralisiposition

becauseof his race,gender,or the combination of thavo.” Defendantmovesfor summary

o In additionto his raceandgender discriminationlaims, Plaintiff raises aclaim entitled“Failure

to Hire — Combined/Intersectional/Race and Gerdiscrimination] (Compl. at 9), in which he alleges
that he was discriminatedagainstnot solely becausehe is African Americanor solely becauseheis a
man, but becauseheis an African Americanman. (Id. § 59-64, 75). While the Third Circuit Court of
Appeals hagot yet addressethtersectionatliscriminationclaims,in acasewheretheplaintiff allegedhe
wasdiscriminatedagainstbecausédie wasa man of Italian ancestrythe EasterrmDistrict of Pennsylvania



judgment oreachof Plaintiff's claimson the groundghatPlaintiff hasnotandcannotestablish:
(1) aprima facie caseof discriminationbasedon race,gender,or a combination ofwo; and(2)
thatDefendans articulatel, legitimateandnon-discriminatoryreasongor not hiringPlaintiff for
the English Generalistposition were a pretext for discrimination. Theseargumentswill be
addressedeparately

The elementsof a Title VII employmentdiscriminationclaim are geneally identical to
thosefor a § 1981° employmentdiscriminationclaim, and both are analyzedpursuantto the
burdenshifting frameworksetforth in McDonnell Douglas Corpv. Green 411U.S. 792, 802
(1973). SeeWalkerv. CentocorOrtho Biotech,Inc., 558 F. App’x 216, 218(3d Cir. 2014);
Chandlerv. Univ. of Pa, 927F. Supp.2d 175, 17&.D. Pa.2013) (notinghatthelegal standard
applicableto employmentdiscriminationclaimsassertedinder 8198ndclaimsbrought under

Title VII are“equivalent’); Fitzgerald v. Natl R.R. Passenger Corp2016 WL 3854055, at *3

held that a “Title VIl claim may be premised on alleged discrimination baseda combination of
impermissible factors. Fucci v. Graduate Hosp969 F. Supp. 310, 316 n.9 (E.D. Pa. 19@mernal
citations omitted) Other courts have likewise found intersectional claims to be cognizabkr Title
VIl. See Shazor v. Prof Transit Mgmt., Ltd. 744 F.3d 948, 958 (6th Cir. 2014)[R]oth
classifications—race and sexare protected by Title VII. These characteristicandb exist in isolation.
African American women are subjected to unique stereotypes that neither Africamcan men nor
white women must endure. And Title VIl does not permit plaintiffs to falveen two stools when their
claim rests on multiple prateed groundy (internal citations omitted)jefferies v. Harris Cty. Cmty.
Action As#, 615 F.2d 1025, 1032 (5th Cir. 1980) (finding a cldhmt someone was discriminated
against for being an African American woman was separately cognizable frioms dfsolely race or
gender discrimination, noting that these of the wordor' [in Title VII] evidences Congressntent to
prohibit employment discrimination based on any or all of the listed chasticgt); Lam v. Univ. of
Hawai'i, 40 F.3d 1551, 156th Cir. 1994) ([W]hen a plaintiff is claiming racend sex bias, it is
necessary to determine whether the employer discriminates on theobtsscombinationof factors,
not just whether it discriminates against people of the same race erg#rtie sek). Here, because this
Court concludes that Plaintiff has failed to establisprima facie caseof discriminationand/or that
Defendars reasonsfor not hiring Plaintiff were pretextualin nature,this Court neednot determine
whetheranintersetional race/gendediscriminationclaimis cognizable undeFitle VII.

10 In relevantpart, 8 1981provides: “[a]ll personswithin thejurisdiction of the United Statesshall
havethesameright . . .to makeandenforcecontracts . . ando thefull andequalbenefit ofall lawsand
proceedingdor the securityof person and properigsis enjoyedby white citizens. . . .” 42 U.S.C. §
1981(a).



(E.D. Pa. July 13, 2016)Under theMcDonnellDouglasframework,aplaintiff mustfirst makea
prima facie caseof discriminationby producing evidencéo show that the plaintiff: (1) is a
memberof aprotectedclass;(2) is qualifiedfor the job which he soughto attain;(3) sufferedan
adverseemploymentaction;and(4) thattheactionoccurredundercircumstancehat couldgive
rise to an inferenceof discrimination. Walker, 558 F. App’x at 218. Defendantconcedeghat
Plaintiff satisfiesthe first and third elementson his race discrimination and intersectional
discrimination claims. (Def’s Br. at 14 n.5, 18 n.10). Regarding Plaintiffs gender
discriminationclaim, becausehis claim is premisedupon his beingnale,it is consideredo be a
“reversediscriminatiori claim. Andersen v. Mack Trucks, Ind.18 F. Supp. 3d 723, 744 (E.D.
Pa. 2015). “In cases involving reverse discrimination, the Third Circuit has articulated
modified burden shifting analysis that differs from the usual test for genderindisation
enunciated by the Supreme CourtMeDonnell Douglas. Id. (citing ladimarco v. Runyori,90
F.3d 151 (3d Cir.1999. “Under ladimarco,the plaintiff must establish prima faciecase by
presenting sufficient evidence to allow a fact finder to conclude that the deféreddaatd some
people less favorably than others based on gendidr.”

Onceaplaintiff establishes prima facie caseof discrimination,the burdershiftsto the
defendant to articulatesomelegitimate,nondiscriminatoryeasor for the adverseemployment
action. McDonnell Douglas411U.S. at 802. If the defendansatisfiesthis phasethe burden
shifts back to the plaintiff to prove that the legitimate reason(s)ffered by the defendantare
merelya pretextfor discrimination. Fuentesv. Perskie 32 F.3d 759, 8085 (3d Cir. 1994). To
makea showing ofpretext,the plaintiff must providesvidence*from which a factfinder could
reasonablyeither(1) disbelievethe employets articulatedlegitimatereasonspr (2) believethat

aninvidiousdiscriminatoryreasorwasmorelikely thannot amotivatingor determinativecause

10



of theemployers action.” Id. at 764. To meetthis burden, thelaintiff must “pesentevidence
contradictingthe corefacts putforth by theemployer asthe legitimatereasondor its decision.”
Kautzv. Met-Pro Corp., 412 F.3d 463, 46{Bd Cir. 2005). The plaintiff must “demonstratsuch
weaknessegmplausibilities, inconsistenies, incoherencie®r contradictionsn the employeis
profferedlegitimatereasongor its actionthat a reasonabléactfinder couldrationally find them
unworthyof credencé. Fuentes32 F.3dat 765. Fuentedurtherrequiresthe plaintiff to present
evidencethat suggeststhat the unlawful discrimination alleged was more likely than not a
motivating or determiningfactor in the defendant'sadverseemploymentactions. Thatis, the
plaintiff must domorethanshowthatthe defendant’profferedreasonsverewrong or mistaken
the plaintiff must demonstratihat the defendantictedwith discriminatoryanimus. Abramsorv.
William PatersonColl. of N.J, 260 F.3d 265283 (3d Cir. 2001). The plaintiff can meetthis
burdenby pointingto evidence that the employethas previouslydiscriminatedagainst[him],
thattheemployerhasdiscriminatedagainst other persomathin the plaintiff’'s protectedclassor
within anotherclass,or that the employerhastreatedmore favorably similarly situatedpersons
not within the protectedclass’ Simpsorv. Kay Jewelers 142 F.3d 639, 648d Cir. 1998). In
situationsof similarly situatednon-classmembers a plaintiff must showwith somespecificity
thatthecomparatorsveremorefavorablytreated. Id. at 646.
Plaintiff Failsto Make Prima Facie Case

Defendantarguesthat Plaintiff has failed to make a prima facie caseof either race,
gender or combinedrace/gendediscriminationbecausehe cannotestablishthat he met the
minimum qualificationsfor theEnglishGenealist position. This Courtagrees.

It is undisputedhat the educationabualificationsrequiementfor the EnglishGeneralist

position included aastefs (or possiblyMastets of Fine Arts) degreeor Ph.D.,in either (1)

11



English; (2) Composition; or(3) a closelyrelatedfield. [ECF 21-2at 2]. It is alsoundisputed
that Plaintiff does nothavea Mastets or Ph.D.degreein English or Composition. Thus, the
centraldispute ovePlaintiff's qualificationsis whether,whenviewing the evidencen thelight
most favorablego him, Plaintiffs Mastets of Sciencein Film degreewith a concentrationn
screenwritingis a degreén a “closelyrelatedfield.”** A closelyrelatedfield “must include a
significant attention to the English language, itsatme, history or the works of art produced in
English. Degrees which lack these elements are unacceptatfleCF 2213 at Ex. Sat 2.

The definition of closelyrelateddegrees does not providedefinition or contextfor the

phrase Significant atention.” However, since 2005, Defendant has required parttime

1 Plaintiff appearsto argue,inter alia, that he hasa “degreein screenwritin and that sucha

degreeconstitutesadegredn acloselyrelatedfield. (Pl.'s Br. at12). To supporthis argumentpPlaintiff
notesthat Dr. Gay agreeghat a degreein screenwritingfits the closelyrelatedfield description. (Tr. of
Dr. Gay August 12, 2016 DepositiofECF 22-5], at 24:15-18). Plaintiff further arguesthat Defendant
has ‘recognizedPlaintiff Dowdell as having thatdegre€, (Pl.'s Br. at 12), citing a SeptembeR, 2003
letterfrom Dr. Howeto Dr. Gay that recommendeRBlaintiff to teachtwo Englishcoursesnotingthathe
has a M.S. from BostonUniversity in Film/Screenwriting. [ECF 22-13at Ex. W at 2]. The fact that
Dr. Howe, in a single letter to Dr. Gay in 2003 identified Plaintiff’'s Mastets degreeas being onein
“Film/Screenwritin does notchan@ the undisputedact that Plaintiff does_nothave a degreein
screenwriting. Plaintiff admits that he has a “Mastets of Sciencein Film with a concentrationn
screenwriting. (Pl’s Br. at1). It is this degreghatmustconstitutea degredn a closely-relatedfield in
orderfor Plaintiff to meetthe statedqualificationsof the EnglishGeneralisiposition.

12 Plaintiff alsoargueghathis Film degreds closelyrelatedbecausdt is a Humanitieslegreepne

of the enumeratediegreedisted as closly-related. (Pl's Br. at 13). Plaintiff citesto Wikipediato
supporthis contentionthat a Film degreeconstitutesa closelyrelatedHumanitiesdegree. (Id.) (citing
https://en.wikipedia.org/wiki/Humanitiespettingasidethe potentialproblemswith relying on Wikipedia

to support dactualpropositionseeDoe 1 v. Michigan Dep'of Corr., 2014 WL 2207136, at *7 n.3 (E.D.
Mich. May 28, 2014) (collecting cases), Wikipedia references Film @t of the Humanities academic
discipline in a list of te Performing Arts, which includesacrobaticsbusking, comedy,dance,film,
magic, music, opera, juggling, marching arts, such as brass bands, and theatre. See
https://en.wikipedia.org/wiki/HumanitiesThus,if Plaintiff’'s argumenthatany degree inhe Humanities
sufficed to satisfy the closehglated degree requirement is acceptbdn according to Wikipedia, a
Mastets degreeén magic or juggling would also satisfy this requirement. No reasefedfinder could
reach such a conclusion. FunthPlaintiff's argumentthat becausehis Film degreeis a Humanities
degreequalifies him for the English Generalistposition ignores thadditional explanationof closely
relateddegreegequiring ‘significant attention to the English language, its stmagthistory or the works
of art produced in English.”

12



professordo possesat leasteighteengraduatdevel creditsin their discipline. [Tr. of Dr. Gay
August 12, 2016 DepositiofECF 21-4], at 31-33]. With this criteriain mind, Drs. Gay and
ThompsonreviewedPlaintiff's academidranscriptto determinehis qualificationsand whether
he had,at a minimum morethan eighteencreditsof graduatdevel work in English, literature,
developmentalEnglish, or reading. (Id. at 54); [Tr. of Dr. ThompsonAugust 26, 2016
Deposition, [ECF 21-5], at 15:3-16]. Ultimately Drs. Gay and Thompson concludedhat
Plaintiff was not qualified for the positionsincehe did not have morthan eighteencredits of
graduatdevel work in English,literature,developmentaEnglish, orreading,nor did he have a
degreen acloselyrelatedfield. [Tr. of Dr. Gay August 12, 2016 DepositiofEECF 21-4], at 5-
6, 39],[Tr. of Dr. Thompson August 26, 2016 DepositifaCF 21-5], at 8].

Plaintiff does noappeato takeissuewith Drs. Gayand Thompson’s use of arforethan
eighteencredit$ thresholdto determinewhether he had a closelyrelated degree*® Instead,
Plaintiff arguesthat thereview of his academidranscriptto determinewhetherspecificcourses
gualified as English, literature, developmentaEnglish, or readingoursesis subjectiveand
therefore,should not beconsideredduring theprima facie caseanalysisbut insteadshould be
consideredduring thepretextualpart of the McDonnell Douglasanalysis [Pl.s’ Br. at 13-16].
Plaintiff, however,hasfailed to realizethatit is his burdeno showthat heis qualified for the
position and/oto rebutDefendatis evidencethat heis not qualified. SeeRule 56(c)(1)(AB);
Fuentes 32 F.3dat 764-65. Plaintiff hasnot cited “to particularpartsof materialsin therecord,
including depositions, documentslectronicallystoredinformation, affidavits or declarations,

stipulations. . . , admissions, interrogatognswers,or othermaterial§ which would rebut

13 In light of thefactthatparttime positions requiratleasteighteengraduatecreditsin therelevant

discipline,it appearshat simply requiringmorethaneighteensuchasnineteengraduatecredits,in order
to bequalifiedto assumeafull-time position,is morethanreasonable.
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Defendans factualassertionsand,thereforg show a genuinessueof materialfact or otherwise
“establishthe absenceor presenceof a genuine dispute.’'SeeRule 56(c)(1)(AB). While Drs.
Gay and Thompson'sreview of Plaintiff's specific graduatecoursesnay have leensubjective,
to defeatthe motion for summaryjudgment,Plaintiff hasthe burderto rebut th& conclusion
regardingthe lack of relevantgraduatecredits and he hasfailed to do so. Instead Plaintiff
merelystateghat he ‘wasaskedandidentified during the deposition thgraduatedegreecredits
with a focusin the English languag€. [Pl’s Br. at 9] (citing Tr. of Pl’s June 20, 2016
Deposition, [ECF 22-3], at 33-35). Setting aside the possibledistinction betweenwhether
coursesthat “focus” on the English languageare the equivalent ofcoursesthat include
“significant attention to the English language, its structure, history avdhes of art produced
in English} Plaintiff does not identify which courses, or how many credits, in his opinion,
should have been considered and counted by Drs. Gay and ThafpsoessencePlaintiff
arguedareassertiongndconclusoryallegationgo support his contentiothat heis qualified for
the English Generalistpositionbecauséhe hasa closelyrelateddegree This is insufficientto
satisfyhis summaryjudgment burdetto rebut Defendant’argumentand supportingfactswhich

establishalack of a degreén acloselyrelatedfield.’® As aresult,Plaintiff cannotestablistthat

14 Notably, in his response, Plaintiff did not include pageS83®f his depositionwhich prevents

this Court from determiningif, during his deposition, he idiired more than sufficient credits which
shouldhavebeencounted. Defendanincludedpage33 of Plaintiff's deposition transcript, btiis single
page does notprovide this Court with sufficient information to determineif Plaintiff identified the
requsite number ofcredits.

15 As notedsupra Plaintiff arguesthat becausebrs. Gay and Thompson’sleterminationof which
courses should and should not cosrgubjective their determination shouldot be considerediuringthe

prima facie casestageandinsteadshould beeservedor whenthe Court considerswhether Defendant’s
articulatedreasonswere pretextual. [Pl.s Br. at 13-16]. Plaintiff is correctthat, generally, “while
objective job qualifications should be considered in evaluating thetifffas prima facie case, the
question of whether an employee possesses a subjective quality, such as leaderahggement skill,

is better left to the later stage of thleDonnell Douglasanalysis. Weldon v. Kraft, Inc.896 F.2d 793,

798 (3d Cir. 1990]noting that*subjective evaluations are more susceptible of abuse and more likely to
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a genuine dispute ahaterialfact existsoverwhetherheis qualified for the position undethe
secondprongto establisha prima facie caseunder theMcDonnell Douglasramework®® As
such,Plaintiff's discriminationallegationsareunsupported.

While this Court reed not addressthe remainingMcDonnell Douglasfactors,in the
interestof judicial economy;t will addresghe additional showin@laintiff mustestablish. For
clarity of analysisandfor this purpose onlythis Courtwill assumehat Plaintiff hasestblished,
which hehasnot,thatheis qualifiedfor the EnglishGeneralistposition.

As to the fourth prongto establisha prima facie case under theMcDonnell Douglas
framework Plaintiff assertghat the adverseemploymentaction occurredundercircumstances
that could give rise to aninferenceof discrimination andor that similarly situatedpersonsvho
are not membersof Faintiff’'s protectedclasswere treatedmore favorably. To establishan
inferenceof discrimination,a plaintiff must produce “@dence adequate to create an inference
that an employment decision was based on a[n] [illegal] discriminatory aniterigier v. F.
Lackland & Sons, LLC72 F. Supp. 3d 597, 608 (E.D. Pa. 2014) (qudBimyotto v. Innovative
Sys., Inc.191 F.3d 344, 355 (3d Cir. 1999))An inference of racéased discrimination cannot
arise simply from an employessubjective belief that his or her race somehow influenced the
challenged employment actiénld. at 609. One method by whi@hplaintiff can establish an

inference of discrimination is by demonstrating that he was treated less favbiabky similarly

mask pretext) (internalquotations omitted). This argument, however, is a red herring, as Plhatiff
failed to present factual support, or even to argue, that, in his owrcthubjepinion, he has more than
eighteerrequisite graduate credits to support that he is qualified for tHisEi@eneralist position.

16 Plaintiff alsoassertghatthe fact that he madeit to the final stagesof the hiring processn both
2005 and 2015 shothat he was deemedqualified by Defendant. [Pl.’s Br. at 14-15]. That he was
“deemedqualified” enoughto reachDrs. Gay and Thompsorwas basedon his self-reporting of his
gualification andvasnot basedon anindependenteview of whetherhe had alegreen acloselyrelated
field, areviewthatDrs. Gayand Thompsotater performed. Thathe madeit throughthefirst two rounds
of interviewsdoesnot meanhewasultimately qualified for theEnglishGeneralisposition.
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situated employee outside of thmtectedclass. Yan Yan v. Fox Chase Cancer C#014 WL
4639400, at *8 (E.D. Pa. Sept. 18, 2014).

To support theexistenceof aninferenceof discrimination,Plaintiff relieson thefact that
Drs. Gayand Thompsorare outside higprotectedgroup,to wit: Dr. Gayis anAfrican American
woman,and thus, outsidélaintiff's gender,and Dr. Thompsons a Caucasiarwoman, outside
of Plaintiffs genderandrace. [Pl.s’ Br. at 16]. However,the merefact that Drs. Gay and
Thompsonare outsideof Plaintiff's race and/orgenderclass does notjn itself, establishan
inferenceof discriminatoryintent. See ladimarcp190 F.3dat 163 (‘{T]he race of the selecting
officials is not a sufficient circumstance to establisprisna faciecase of discrimination by
itself. Although the race and/or gender of the individual(s) responsible for a hiringotherssi
certainly relevant, it is insufficient to establishpema facie case of discrimination without
more?).

Plaintiff further relies on alleged remark®iade and actions taken by Drs. Gay and
Thompson that Plaintiff contends suggest discriminatory interfPl.s’ Br. at 1617].
Specifcally, Plaintiff presents evidence that 2007, Dr. Gay, when askelly another African
American professor why she did not protect African American faculty, ceptiat she did not
feel the African American faculty backed herPl.§’ Br. at 6] (citing Tr.of Ardencie Hall
KarambeApril 20, 2016 Deposition [ECF 221 at Ex. B at 92) Plaintiff also presents evidence
that, in 2001, Dr. Thompson allegedly smiled &taxially insensitive jok&" told by Dr. Howe,

thethenChair of the English Department, after which she spoke RntiiessoPaul Wright, the

1 According to Mr. Wright, in 2001 aroundr. Martin LutherKing Jr. Day, Dr. Howetold a story

aboutthe day his elementaryschoolteachemwas preparinghis school forracialintegrationandwhereDr.
Howe faked a Southerraccentand pretendedo be the teacherand said “tomorrow children the little
negrochildrenare comingto sharethe schoolwith us” [Tr. of Paul Wright April 15, 2016 Deposition
[ECF 229 at Ex. N] at 61].
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only African American present for the jaland asked him if he wésll right’ but was insincere
abouther inquiry. (d. at 67) (citing Tr. of Paul Wright#April 15, 2016 Deposition [ECF 22 at
Ex. N] at 6163].1

While this Court does not condone racially charged joR&sntiff' s argument that these
two incidentsare sufficient toestablishan inferenceof discriminationis misplaced Even
assumingthat these eventsoccurredas Plaintiff describesthem,'® theseeventsare stray or
remoteremarksandor actions, one oivhich occurredalmostfifteen yearsand the other mght
yearsbeforethe hiring decisioninvolving Plaintiff and,further, were not madein the contextof
any decisionwhetherto recommendPlaintiff for the EnglishGeneralisposition “Stray remarks
by nondecisionmakers or by decisionmakers unrelated to the decision process argivarely
great weight, particularly if they were made temporally remote from the tldézision! Ezold
v. Wolf, Block,Schorr & SolisCohen 983 F.2d 509, 545 (3d Cir. 1992)The fact ofDr.
Thompson smiling during an off colgske andor Dr. Gayvoicing an opiniorthatthe African
American facultydoes not supporter,?’ events which occurregears before the hiring dision
at issuedo not, under any reasonable consideration, give rise to an inference of discriminatory

intent.

18 Plaintiff also allegesthat Dr. Thompsonwas later involved in accusationagainstMr. Wright

concerningan alleged $1,200 he wrongfullyreceivedfrom the English Department,and during this
investigationDr. Thompsoraccusedefendaris Affirmative Action/Diversity Director SimonBrown of
genderdiscrimination. It is unclearhow theseeventstranslateinto any suggestionof discriminatory
animus byDr. Thompson.

19 Dr. Gay deniesstatingthatshedid not feel thatthat African Americanfaculty backedner. [Tr. of
Dr. GayAugust 12, 2016 DepositiofECF 23-1],at176-77].

20 Plainiff suggestdhat Dr. Gay, as an African American,had a duty to make surethat African
Americanmenwere hired. [Tr. of Pl's June 20, 2016 Depositige CF 21-1]at 70, 73]. No suchlegal
duty exists,and no discriminatoryanimuscan be ascribedto Dr. Gay for her failure to comply with this
non-existentduty.
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Plaintiff further cites to statistical evidence of the hiringracticesof the English
Departmentin support ofthe alleged inference afiscriminatoryintent Specifically, Plaintiff
asserts thaas of 2015,the English Department lial124 membersfive of which are African
American men.[Pl.s’ Br. at 8] (citing [ECF 2213 at Ex. V]). Plaintifffurtherasserts that from
2006 to 2015, the Engh Department hirecunder Drs. Gay and Thompsdifty Caucasian
individuals (tventy-one men andtwenty-nine women), keven African Americanindividuals
(one man and ten women), and two Hispanitividuals (one man and one woman).d.j.
Plaintiff concludes thathese statistics show a dearth of hiring dfigan American merand
establishean inference of discriminatory intent.

Undisputedly, [s]tatistical evidence of an employgipattern and practice with respect to
minority employment may be relevarb showing discrimination.See Ezold983 F.2d at 42.
However, faw numerical comparisons . . . not accompanied by any analysis of either the
gualified applicant pool or the flow of qualified candidates over a relevant timedpes not
probative of discrimination. Id. Defendantrebuts Plaintiffs discrimination inference and
providescontext regarding Plaintif statistical argumenta/hich Plaintiff doesnot refute inany
response. Specifically, Defendawobntendsthat between 2006 and 2015, the English
Department received, 138 applications for English Generalist positions, of whiclos8.82%
were from African American meft [Def.'s Br.at 28] (citing [ECF 2423 and 218]). Based on
Plaintiff s numbers, the five African American men currently working astifuk faculty in the
EnglishDepartmentcomprise4.03% of the fulitime faculty. Between 2006 and 2015, only two

African American mets nams were forwarded to Drs. Gay and Thompson to interview for the

2 In its motion,Defendaniassertshat African Americanmenmadeup 1.69%of the applicant pool.

[Def.s Br. at 29]. This may stemfrom their miscalculatiorthatthe 3African Americanmale apgicants
in 2007 outof a total of 141 applicantsconstituted1.45% of that years pool whereasit actually
constitute2.13%. Geeid. at 28).
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full-time English Generalist positipone of whom was Plaintiff and another male was hired
and remains employed by DefendanDef.’ s Br.at 27 n. 16] (citing [ECF 223]). It is clear
that, in context, Plaintif6 contention that only five out of 124 fdiine faculty membersare
African American men supports an inference of dmseration, is baseless, and Plainsff
statistical evidence is not probative of Defentmaatleged discriminatory intenSee Ezold983
F.2d at 5437

Plaintiff likewise fails to establish thatmilarly situatedpersonsvho are not membersof
his protetedclassweretreatedmore favorablyYan Yan2014 WL 4639400, at *8/Valker, 558
F. App'x at 218. As previouslystated of the hirteenapplicantsinterviewedby Drs. Gay and
Thompsorfor the EnglishGeneralistposition, onlytwo werenotrecommendedbr hire: Plaintiff
and AlexandraFields, neither of whom had a Mastets degreein English or acloselyrelated
field. TheremainingeevenapplicantshadeitheraMastets and/or Ph.Odegreesn Englishor a
closelyrelatedfield. Thus, the onlysimilarly situatedcandidatewho was not in Paintiff’s
protectectlass Ms. Fields,wasnottreatedmore favorablyhanhewas.

Plaintiff does not disputéhat Ms. Fields was not treatedmore favorably. Instead he
arguesthatin 2010, Drs. Gay and Thompsothired J.B,%* who is Caucasiandespite having a
Mastets degreein Education, thesamegraduatedegreeMs. Fieldspossesseand thereby,J.B.,

does not pssessa degreein a closelyrelatedfield or morethan eighteengraduatecreditsthat

22 Plaintiff's final argument concerning an inference of discrimination, that Defeadaettised

and used Riintiff’s accomplishments before failing to hire him establishes such an inference, iy entirel
without legal support. Defendastadvertisemenof Plaintiff s accomplishmentdoes not establish that
Plaintiff was discriminated against when Defendanethtb hire him.

= Plaintiff identifiesthis individual bytheinitials “EGB,” and stateghatheis a “Caucasiariemale
who identifies as male” [Pl's Br. at 10]. “EGB’ were the initials that appearon J.B!s graduate
transcript.This Courtwill refer to thisindividualasJ.B.
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paid significant attentionto the English language. [Pl.s’ Br. at 10, 19.** In other words,
Plaintiff arguesthat J.B. is similarly situatedto Plaintiff becauseshedoesnot have alosely
relateddegreeandyet shewastreatedmorefavorably.

Defendantconteststhe mischaracterizationof J.B!s graduatedegree andarguesthat
J.B!s degreeis a Mastets of Sciencein Education,with a major in Reading Writing, and
Literacy.® (Def’s Br. at 11) (citing [ECF 22-13at Ex. U] at 2) His coursestudies included
numerouscoursesin English and Literature, such as inter alia, Adult Literacy, Reaching
Readingand Study at Colleges& Universities,and Literature for Children and Adolescents.
[ECF 22-13at Ex. U at 2]. Defendantcontendsthat J.B!s graduatetranscriptidentifies more
than eighteencredits of graduatelevel work in English, literature, developmentaEnglish, or
reading®® and, as a result, J.B. has a closelyrelateddegreeand was qualified for the English
Generalispositionfor which hewashired

Defendants argumentis supportedby the factual record. A review of the supporting
documentsestablisheghat J.B. completedmore than eighteengraduatecredits in English,
literature,developmental English, seadingand, thus, hisMastets degreeis onein a closely
relatedfield. Plaintiff’'s conclusoryassertiorthatbecausel.B’s Mastefs degrees in Education
it cannot beconsideredto be acloselyrelated degreeis entirely unsupported. That J.B!s

Mastefs degrees in Educationdoes not, irandof itself, determinewvhetherJ.B. hasadegreean

24 Plaintiff also notesthat J.B. does nothave a Bachelois degreein English. [Pl’s Br. at 19].

Becausethe job postindisting the minimum qualifications doesot identify any specific Bachelois
degreean appicant must possessbut, rather focusesentirely on Mastefs degreesor Ph.Ds,J.Bs
undergraduatdegrees notrelevantto whetherd.B.wasqualifiedfor the EnglishGeneralisposition.

% Ms. Fields graduatecourseworkiocused on teachirgndurbaneduation. [ECF 22-15].

% The University of Pennsylvaniadoesnot assign“credits to its classedut rather“credit units;’

eachof whichis theequivalentfour-semestehourcourse[ECF 23-5at 2].
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acloselyrelatedfield. Insteadjt wasDrs. Gayand Thompson'seview of this transcriptandthe
coursedescriptionwhich revealedthat the coursespaid “significant attention to the English
language, its structure, history or the works of art produced in Epfiglish samestandardhat
wasappliedto Plaintiff andMs. Fieldsthat contributedo the closelyrelatedfield determination
Becausehe undisputedacts supportthat J.B. had a Mastefs degreein a closelyrelatedfield,
Plaintiff has failed to establishthat J.B. was similarly situatedto Plaintiff. As a result, no
discriminatory intent can be assumedbasedupon Defendant hiring of J.B. as an English
GeneralistandPlaintiff hasfailed to establisnthatany similarly situatedindividualswho are not
partof Plaintiff's protectedclassesveretreatedmorefavorably

Basedon thetotality of the evidence consideredlaintiff hasnot establisked the fourth
prong to establisha prima facie caseunder theMcDonnell Douglasframework namelythat
thereis a genuine dispute ohaterialfact suchthata reasonabléctfindercould concludehat
the adverseemploymentadion occurredundercircumstanceghat couldgive riseto aninference
of discriminatiorf or thatsimilarly situatedpersonsvho arenotmembersof Paintiff’s protected
classeswvere treatedmore favorably. Accordingly, kecausePlaintiff relies primarily on “bare
assertionsconclusoryallegationsor suspicions,’and does not providéactual supportto show
thatheis qualifiedfor the EnglishGeneralisiposition,thatthefailure to hire him wasdone under
circumstanceshat could give rise to an inferenceof discrimination or that similarly situated

personswho are not membersof PFaintiff’s protected class were treated more favorably,

2 RegardingPlaintiff's separateaaceand gender dgsimination claims, the fact that severalmen

and severalAfrican Americanswere approvedby Drs. Gay and Thompson anbdired in 2015 for the
English Generalistposition Plaintiff applied for “undercuts Plaintiffs claim that the decisions were
motivated byracial [or gendebased] animus. SeeFitzgerald 2016 WL 3854055, at *See also Ansell

v. Green Acres Contracting C&47 F.3d 515, 524 (3d Cir. 2003n( employers favorable treatment of
other members of a protected class can create an inference that the employerstaokinaliory
intent.”).
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Defendants entitledto summaryjudgment orPlaintiff's race,genderandintersectionatlaims
underTitle VIl andhisraceandgendediscriminationclaimsunder § 1981.
Plaintiff Failed to Show Pretext

Plaintiff hasalsofailed to demonstratéhatthereis a genuine dispute ohateial fact as
to whetherDefendans profferedlegitimate,non-discriminatoryreasondor not hiring himasa
full-time English Generalistwere pretextfor discrimination. As notedabove,once aplaintiff
setsforth a prima facie caseof discrimination,the burdenshifts to the employerto setforth a
legitimate nondiscriminatory reasonfor the challengedadverseemploymentactions. The
burden ofan employerto articulatea legitimate non-discriminatoryreasonfor its employment
actionis “relativelylight.” Fuentes 32 F.3dat 763. Indeed, ftlhe employersatisfiesits burden
of productionby introducingevidencewhich, takenas true, would permit the conclusiorthat
therewasa nondiscriminatoryreasorfor the unfavorablemploymendecision.” Id. at 763.

Here, Defendantset forth the following legitimate, nondiscriminatoryreasonsfor its
decisionto not hire Plaintiff asa full-time English Generalistto wit: Plaintiff was not qualified
becausdelackedtherequisitegraduatedegreeor a degreen a closelyrelatedfield anddid not
interviewwell, ashewasunableto explain,inter alia, how he wouldned thebasicstandards of
a full-time EnglishGeneralist [Def.'s Br. at 24]. Defendantarguesthat Plaintiff cannot show
thatthearticulatedreasondor its decisionwerepretextual. (Id. at 25-32).

To overcomeDefendant statedreasonsfor its adverseemploymentaction Plaintiff
must present evidence that could either lead a reasonablefactfinder to: (1) disbelieve
Defendant articulatedegitimatereasongor not hiringPlaintiff; or (2) believethataninvidious
discriminatory reasonwas more likely than not a motivating or determinative cause of

Defendant actions. Fuentes 32 F.3dat 764. Plaintiff must point to evidencewhich would
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“allow a factfinderreasonablyto infer that each of the employeis profferednondiscriminatory
reasons. . . was either a post hocfabrication or otherwise did notctually motivate the
employmentaction (that is, the proffered reasonis a pretext)! Id. (emphasisn original).
“While this standarglacesadifficult burden on thelaintiff, ‘[ijt arisesfrom aninherent tension
betweerthegoal of all discriminationlaw andour societys commitmento free decisionmaking
by the private sectorin economicaffairs:” Id. (citationsomitted). It is not enoughthat the
employers decisionwas wrong or mistaken;rather, a plaintiff must demonstrat¢hat “the
employers articulatedreasonwas. . . so plainly wrongthatit cannot havdeenthe employers
realreason.” Jonesv. Sch.Dist. of Phila., 198F.3d 403, 413(3d Cir. 1999)(internal quotations
omitted) Thus, the inquiryis not “whether the employeris wise, shrewd, prudent or
competent; but rather,“whetherdiscriminatoryanimusmotivatedthe employer! Fuentes 32
F.3dat 765. “[M]ore than a denial of promotion as a result of a dispute over qualificatiosts m
be shown to prove pretekt.Steele v. Pelmor Labs. In&42 F. Appx 129, 135 (3d Cir. 2016)
(quotingBennun v. Rutgers State Uni941 F.2d 154, 170 (3d Cir. 1991)). Instead, a plaintiff
must show‘that the qualifications of the person actually promoted werenuch loweithan
those of h[is] competitors that a reasonable factfinder could disbelieve the ttlainthe
employer was honestly seeking the besalified candidaté. Id. (quoting Bray v. Marriott
Hotels, 110 F.3d 986, 999 (3d Cid997) (Alito, J., dissenting).“In the absence of such a
significant degree of difference in qualifications that may arouse a suspitdiscrimination,
we defer to the employexr hiring decisions, as Title Vilvas not intended to diminish traditional
management prerogativés.ld. (quotingTexas Dejs of Cmty. Affairs v. Burdingl50 U.S. 248,

259 (1981). Becaus€'the prima facie caseand pretextinquiries often overlap; a court may
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consider thesameevidenceat both stagesof theMcDonnell Douglasanalysis. Doev. C.A.R.S.
ProtectionPlus,Inc., 527 F.3d 358, 37(Bd Cir. 2008).

In his responseRlaintiff does not addressDefendant’sreasonsfor not hiring him ror
arguethe reasonsfferedwere pretextual. Instead,Plaintiff presentsvidencethat Defendaris
decisionwas madewith “discriminatoryanimus”similar to his argumentto support theourth
prongto establisha primafacie caseunder theMcDonnell Douglagramework Likewise,in his
surteply, Plaintiff, without specifically referencingpretext, identifies additional evidencehe
believessupportsan inferenceof discriminatoryanimus. [ECF 26 at 2-3]. Thus, afair reading
of Plaintiff's response and sueply showsthat Plaintiff hasfailed to arguethat Defendarnis
reasondor not hiring hm were pretextual. As such,Plaintiff hasfailed to meethis burdeno
point to evidencethat would “allow a factfinderreasonablyto infer thateachof the enployers
profferednondiscriminatoryeasons . . waseithera post hocfabricationor otherwise did not
actuallymotivatetheemploymentaction. . . .” SeeFuentes 32 F.3dat 764.

Even construingPlaintiff's evidenceof discriminatory animusas evidencemeant to
addressDefendants pretextualarguments,see Dog 527 F.3dat 370, this evidenceis still
insufficient to allow a reasonabldactfinderto infer that Defendant’s reasonsere pretextual.
As previouslydiscussedPlaintiff relies on thestray commens and actionsof Drs. Gay and
Thompson, thestatisticalevidence oDefendant hiring practicesof African Americanmenas
English Generalists,and Defendant prior advertisemeniof Plaintiff's accomplishmentsas
evidencewhich supportghat Defendant decisionwasmadewith discriminatoryanimus. [Pl.'s
Br. at 16-19]. For the samereasondPlaintiff’'s argumentsvererejectedwhen consideringhem
in thecontextof theprima facie caseanalysis theseargumentsareagainrejected SeeEzold 983

F.2dat 54243, 545. In Plaintiff s surreply herelies on the following additional evidence: (1)
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Dr. Gay told Dr. HalKarambethatDr. Gaydoes not have a problem with the #érd” and that

Dr. Gay “has a tendency to ignore when people are being racially negative towards (Bgr

Dr. Hall-Karambe testified during her deposition that Dr. Thompson discriminates against
African American meyf® and (3)Dr. Thompson‘offered that skin color between mentor and
mentee has no overriding significance.” [ECF 26 at #-3].

While Plaintiff acknowledgeshatthesecommentsare notdirectto hiring, hearguegshat
they can support hisinferenceof discriminationclaim. (Id.). This argument, howevetacks
merit. Thereis simply no basisto supportthatDr. Gays alleged statemerd substantiat¢hat she
affirmatively soughtto discriminateagainstPlaintiff on accountof his race, gender, or both.
Likewise, Dr. Thompson’sallegedbelief that the skin colorbetweena mentorand menteeis
insignificanthasno bearing on WetherDr. Thompson soughb discriminateagainstPlaintiff on
accountof his race, gender,or both. Additionally, Dr. Hall-Karambés belief that Dr.
Thompson discriminates against Afmc@mericans is speculative at best. None of these
assertions satisflaintiff’s “difficult burderi to put forth evidence that would allow a jury to
infer that Defendans articulatedreason for notiring Plaintiff, i.e., his lack of the necessary
academic credentiglavas merely pretextual. In addition, Plaintiff has not preseatgd

evidence that any of the individuals actually hifed the EnglishGeneralist positionhad

2 Plaintiff citesto page96 of Dr. Ardencie HallKarambés deposition transcript, which he states is

attached as Exhibit A. There are no exhibits attached to Plamtiffreply, and Dr. HalKarambés
depositiontrangcript, which is attached to Plainti#f response as Exhibit P, [ECF22], does not contain
page 96, so there is no way for this Court to confirm the truth of Plasrfittual assertion.

29 This deposition testimony appeaia the Tr. of Ardencie HdlKarambe April 20, 2016
Deposition [ECF 22-11 at Ex. P] at 92.

30 Plaintiff citesto page57 of Dr. Thompson’sdepositiontranscript,which he statesis attachedas
Exhibit B. However, there are no exhibits attached to Plaintdf surreply, and Dr. Thmpsons
deposition transcript attached to Plainsiffesponse as Exhibit X, [ECF-224], does not contain page 57,
nor does the portion of the deposition transcript attached to Defendant’'s mot@in 2]5]. As a result,
there is no way to confirm theuth of Plaintiff s assertions regarding Dr. Thomp'soalleged testimony.
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gualifications*so much lower thafPlaintiff's] that a reasonable factfinder could disbelieve the
claim that[Defendant]was honestly seeking the best quadlficandidaté SeeSteele 642 F.
App'x at1353*

For the foregoingreasonsthis Court concludeshat Plaintiff hasnot putforth evidence
“demonstrding] such weaknesses, implausibilities, inconsistencies, incoherencies, or
contradictions’in Defendatis reasongor not hiringPlaintiff, suchthat “a reasonabléactfinder
could rationally find them unworthyof credenceand hence infer that the [Defendant]did not
actfor the assertechon-discriminatoryreasons. Anderson v. Wachovia Mortg. Cors21F.3d
261, 277 (3d Cir. 2010(jquoting Fuentes 32 F.3d at 764-65). Because Plaintiff has entirely
failed to put forth evidence that would allow a factfinder to conclude that Defésdaasons
for not hiring him were pretextualDefendantis entitled to summaryjudgment onPlaintiff's
race, gender,and intersectionalklaims underTitle VIl and his race and genderdiscrimination

claimsunder § 1981.

CONCLUSION
Basedupon the foregoingeasonspPefendant’smotionfor summaryjudgments granted.

An Order consistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.

8 This Court notesthat, while subjectto a dispute ofact, it appearghat the final decisionmaker

with respectto Defendant’s hiring decisionsay have beenDefendars PresidentDr. Guy Generals,

who is an African Americanman. [Def.'s Br. at 30] (citing Tr. of Dr. Gay August12, 2016Deposition,

[ECF 21-4],at 11, 197). If true, the fact that Dr. Generalgs, like Plaintiff, an African Americanman,
undercuts any argument of pretex®eeJakimowicz v. City of Philadelphi2010 WL 2649890, at *6

(E.D. Pa. June 30, 2010) (noting tleaCaucasian plaintiff had failed to establish pretext when an African
Americanindividual merely recommended the adverse employment action that was subject to approval
by another Caucasidndividual). However, becausehether Dr. Generals was the final decisiaker

is subject to a genuine disputieis Court did not ely on this fact in reaching idecision
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