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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SAGE TITLE GROUPS, LLC )
d/b/a SAGE PREMIER SETTLEMENTS, : CIVIL ACTION

Plaintiff,
V. : No. 16-03
LILLIE E. KERSEY, MERRITT KERSEY,
MICHAEL J. KERSEY, MORRIS F. KERSEY,
and MONA LISA KERSEY a/k/a MONA LISA
KERSEY-MONTEITH,

Defendants.

MEMORANDUM

ROBERT F.KELLY, Sr. J. FEBRUARY 17, 2017
Present} before the Court is Defendank8pna Lisa KerseyMonteith (“Mona”),

Michael Kersey (“Michael”), and Morris Kersey’s (“Morris”) (collectiyel Siblings’) Motion

for Summary JudgmenbDefendantMerritt Kersey’s (“Merritt”), both Individually and Eecuor

of the Estate of Lillie E. Kersey‘Lillie”) , Motion for Summary Judgment, Siblings’ Response

in Opposition to Merritt’'s Motionand Merritt’'s Response in Opposition to Siblings’ Motion.

For the reasons set forth beld®iblings’ Motion is granted anMerritt’'s Motion is denied.

l. BACKGROUND

Pursuant to Federal Rule of Civil Procedure 22, Sage Title Group, LLC (“Sageihenced
this diversity action by filing its Complaint for Interpleader (“mpieader Complaint”) on
January 4, 2016. (Doc. No. 1.) The Interpleader Complaint alleges that on or about May 15,

2014, Mona, Michael, Muis, Lille, and Merritt(collectively, “Defendants”) were the sellers of
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real property located at 14 Isabella La@é&en Mills, Pennsylvania (the “Property”)(Compl.

1 11.) Sage acted as the title agent and conducted the real estate closing fortiheckale,

occurred on May 15, 2014 (the “Transactiond. {[ 1:12.) At the closing, Sage issued a

check repesenting the net proceeds of the sale, in the amount of $267,499.69, jointly payable to
all Defendants. Id.  13.) Soon after settlement, Sage became aware that its proceeds check had
not been negotiated by Defendants and remained uncadtefi.14.)

Sage was eventually alertedadispute between Defendants regarding their respective
distributive shares.Id. 1 15.) The Property was originally acquired by Lillie E. Kersey and her
husband, Frederic F. Kersg¥rederic”) (collectively, the “Parets”) by deed dated November
2,1972. SeeMerritt’'s Mot. for Summ. Jat 23.) The Parents added their two oldest children,
Michael and Morris, as eowners in the Property via a deed dated August 11, 1987 (“1987

Deed”). (d. at 3.) Inthe 1987 Deed, the Parents conveyed the property to the following

Grantees:
Fredderic F. Kersey and Lillie E. Kersey, his wife, tenants by the
entiretiesMichael J. Kersey and Morris F. Kersey, to the whole as
joint tenants with the rights of survivorship.

(Id. at 5, Ex. B.)

The currendispute pertains to the 198@ed(*1990 Deed”), which added the two
youngest siblingsMona and Merritt; thus, conveying an interest in the Propettet®arents
and Michael, Mona, Merritt, and Morris (collectivetizie “Children”) The1990Deed recorded
June 27, 1990, had the following named Grantees

FredericF. Kersey and Lillie E. Kersey, his wife, tenants by the
entireties. Michael J. Kersey, Morris F. Kersey, Mona Lisa Kersey,

and Merritt Kersey to the whobes joint tenants with right of
survivorship.

! For background purposes, it is worth understandingLilii is the mother of the four other defendants.



(Id. at 5, Ex. A)

In this lawsuit, we are charged with giving a meaninthi® language of the 1990 Deed.
Merritt suggests that, absent any other admissible evidence, the parties used the period in the
conveyance between the Parents tiedChildren to create two distinct classes of ownership,
where the Parent®wned fifty (50%) percenind the Children owned the other fifty (50%)
percent spliequally amondhem. (d. at 1317.) On the other han8jblingsclaim that the
Deed conveyed an equz(% interest to eacbf the five tenants. SeeSiblings Mot. for Summ.

J. at 24)

. STANDARDS OF LAW

Federal Rule of Civil Procedure 56(c) states that summary judgment is fifdpere is
no genuine issue as to any material fact and the moving party is entitledrteepidas a matter

of law” SeeHines v. Consol. Rail Corp., 926 F.2d 262, 267 (3d Cir. 1991). The Court asks

“whether the evidence presents a sufficient disagreement to require sabriugbe jury or

whether . . . one party must prevail as a matter of laanderson v. Liberty Lobby, Inc477

U.S. 242, 251-52 (1986). The moving party has the initial burden of informing the court of the
basis for the motion and identifying those portions of the record that demonstrateetinealfs

a genuine issue of material facelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). “A fact is

materal if it could affect the outcome of the suit after applying the substantive laxtheFua
dispute over a material fact must be ‘genuine,’ i.e., the evidence must be such ‘dsainalée

jury could return a verdict in favor of the non-moving pattyCompton v. Nat'l| League of

Prof’l Baseball Clubs, 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998).

2 Neither party disputes that the 1990 Deed created a tenancy by the entirégesdrtion of the Property held by
Fredericand Lillie that passed completely to Lillie upBrederi¢s passing. Merritt, as the sole heir under a recently
drafted will, t&kes both his share as a tenant and the share held by Lillie’s e§aéSihlings’ Mem. In Opp. to
Merritt’s Mot. for Summ. J. at 8.2.)
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Summary judgment must be granted “against a party who fails to make a showing
sufficient to establish the existence of an element essential to that pasg; sued on which that
party will bear the burden of proof at trialCelotex 477 U.S. at 322. Once the moving party
has produced evidence in support of summary judgment, the non-moving party must go beyond
the allegations set forth in its pleadings aondnter with evidence that presents “specific facts

showing that there is a genuine issue for trial.” Fed. R. Civ. P. S@@Big Apple BMW, Inc.

v. BMW of N. Am. Inc., 974 F.2d 1358, 1362-63 (3d Cir. 1992). “More than a mere scintilla of

evidence in its favor” must be presented by themawing party in order to overcome a

summary judgment motion. Tziatzios v. United Staiégl F.R.D. 410, 411-12 (E.D. Pa. 1996).

If the court determines that there are no genuine issues of material facttheary judgment
will be granted.Celotex 477 U.S. at 322.

1. DISCUSSION

A. Property Interestsat Issue

There are three forms of ownership of real estate property at issi®dasgd. We will
provide a brief background @ach of them before analyzing the facts of the case.

1. Tenancyin Common

“[T]enants in common . . . own and possess in equal shares an undivided interest in the

whole property.”In re Engels Estate198 A.2d 505, 507R@.1964). In other wordstHere is

unity of possession but separatel disinct titles.” In re Estate of Quigkd05 A.2d 471, 474

(Pa.2006). Further, “tenants in common are presumed to hold equal shares in the property, and

this presumption stands until it is rebutted by competent evidence.” Williams v. Fund of

$1230.10, 116 A.2d 266, 27B4.1955) (citations omitted).



2. Joint Tenancy with Right of Survivorship

Joint tenany with right of survivorship (“*JTWROS”) is defined as follows:
Whentwo or morepersons hold propergs JTWROS [joint
tenang with right of survivorship]title to that property vests
equallyin those persons during their lifetimes, with sole ownership
passing to the survivor at the death of the other joint tenant[s]. . . .
The essence of a JTWR@She four unities: intereditle, time,
and possessiorA JTWROS must be created by expreasds or
by necessary implicatidout there are no particular words which
must be used in its creation.

Quick, 905 A.2d at 474 (citations and footnote omitted).
3. Tenancy by the Entireties
“A tenancy by the entireties is a form of@anership . . . by husband and wife, by which

together they hold title to the whole and right of survivorship, so that, upon death of either, the

othertakes wholed the exclusion of the deceased’s heindifl v. Dep’t of Corrs, 64 A.3d

1159, 1165 n.4 (Pa.dnmw.Ct. 2013) (citing Johnson v. Johnson, 908 A.2d 290, 295 (Pa.

Super. Ct. 2006))One of the essential characteristics oatay by the entireties is thatdch
spouse iseizedper tout et non per my, i.e., of the whole or the entirety and not of areha

moiety or divisible part.”_Johnson, 908 A.2d at 295 (quolinge Gallaghes Estate43 A.2d

132 Pa.1945) (citations omitted)). There is a presumptibtenancy by the entireties

ownership Whenproperty . . . is placed in the names of husband and wiflergarite v. Ewald

381 A.2d 480, 482Ra.1977) (citing,inter alia, Heatter v. Lucas30 A.2d 749Fa.1951));

accordPlastipak Packaging, Inc. v. DePasquale, 937 A.2d 1106, 1111 (Ra. Sup007)).




B. Interpretation of Deeds Under Pennsylvania® Law
The Pennsylvania Superior Court (“Superior Court”) has advised courts on the proper
procedures in construing a deed:

When construing a deed, a court’s primary object must be to
ascertain and effectuate what the parties themselves intefted.
traditional rules of construction to determine that intention involve
thefollowing principles. First, the nature and quantity of the
interest conveyed must be ascertained flioedeed itself and
cannot be orally shown in the absence of fraud, accident or
mistake. We seek t@scertain not what the parties may have
intended by the language but what is the meaning of the words
they used.Effect must be igen to all the languagef the

instrument, and no part shall tgected if it can be given a
meaning. If a doubt arises concerning the interpretation of the
instrument, it will be resolved against the party who prepared it. . .
. To ascertain the intention of the parties,l#mguage of a deed
should be interpreted inegHight of the subject mattehe apparent
objector purpose ofhe parties and theonditions existing when it
was executed.

Consol. Coal Co. v. White, 875 A.2d 318, 326-27 (Pa. Super. Ct. 2005) (citantndiesd.

A deed is treated as a contract for purposes of interpretéieeBaney v. Eoute, 784

A.2d 132, 136 (Pa. Super. Ct. 2001) (“The terms of the instrument conveying the [property]
interest are interpretdaly applying genel principles of catract law.). In accordance with
these general rules, “words of a contract atgetgven their ordinary meaning.”_Kripp
v. Kripp, 849 A.2d 1159, 1163&.2004).
The Superior Court has held:
It is firmly settled that the intent of the parties tevr@ten contract
is contained in the writing itselfWhen the words of a contract are
clear and unambiguous, the intent is to be found only in the
expresdanguage of the agreement. Clear contractual terms that

are capable of one reasonable interpretation must be given effect
without referencea matters outside the contras/here the

* Pennsylvania law applies because federal courts sitting in diversity mwase apply the substantive law of the
states where they siSeeErie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).




contract terms are ambiguous and susceptible of more than one
reasonable interpretation, however, the court is freedeive
extrinsic evidence, i.e., parol evidence, to resolve the ambiguity.

Krizovensky v. Krizovensky, 624 A.2d 638, 642 (Pa. Super. Ct. 1993) (citations omiftad).

term is not otherwise defined in the deed or in the law, the ordinary dictiorenying of that

term is to be appliedSeeGenaga Corp. v. Harco Nat'l Ins. Co., 991 A.2d 342, 347 (Pa. Super.

Ct. 2010) (“Words of common usage . . . are to be construed in their natural, plain, and ordinary
serse, and a court may inform its understanding of these terms by consideringctianady
definitions.” (internal quotatiomarks omitted)).

C. Interpretation of the 1990 Deed*

As set forth above, the Grantees under the 1990 Deera@eticF. Kersey and Lillie
E. Kersey, his wife, tenants by the entiretiddichaelJ. Kersey, Morris S. Kersey, Mohéa
Kersey andMerritt Kersey, to the whole as joint tenants with rights of survivorshiee (
Merritt’s Mot. for Summ. J., Ex. A The habendum clause of the 1990 Deed reads: “As to
husbandandwife Tenants by Entireties and as to parentsdmdren as Joint Tenants with the
Right of Survivorship.” $eeid.)

Neither party disputes that the 1990 Deed created a tenancy by the entirdiges
portion of property held bthe Parents (SeeSiblings’ Mem. In Opp. to Merritt's Mot. for

Summ. Jat2.) The question before us today is the proportional ownership or tenancy created

* As an initial matter, we will not consider the affidavitsreig by Michael and Morris when we interpret the 1990
Deed since neither party has alleged any fraud, accident, or mistake in thexaetit®deed SeeWhite, 875

A.2d at 326 (“[T]he nature and quantity of the interest conveyed mustbeaised fronthe deed itself and cannot
be orally shown in the absence of fraud, accident or mistake.”) Addljipaklof Defendants have entered into a
stipulation that the intent of the parties must be derived solely from deegratation. $eeMerritt's Mot. for
Summ. J., Ex. B) (“[T]he case will be resolved by Judge Kelly on Deegietation only.”)).
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amongthe Parents, as one enfitand the Childrems four separate entitie¥he 1990 Deedhas
two possible interpretations: &)joint tenancy was created for five equal tenants each holding a
20% interest; or, 2) two distinct classes of ownersfepecreated where the Pareiedd a 50%
interest as tenants by the entireties andCthilrenheld the remaining 50% interest, split
equally anong them, as joint tenant®e find that the former interpretation is the most
appropriate given the express language of the 1990 Deed.

We find that thel990 Deed created a tenancy by the entireties helldebarentthat is
a part of a joint tenaowith the Children. Merritt contends that the 1990 Deed contains no
language that rebuts the presumption of there being a tenancy in conBeeie(ritt's Mem.

In Opp. toSibling's Mot. for Summ. J. at 7-8.3eealsoZomisky v. Zamiska, 296 A.2d 722, 723

(Pa.1972) (holding that “conveyance or devise carries with it no right of survivorship unless
clearly expressed, and in the absence of a clearly esqut@stent to the contrary, the
conveyance or devise creates not a joint tenancy, but a tenancy in comiloarefore, Merritt
suggests that we find that:

Frederic and Lillie Kersey we tenants by the entiretiesab0

percent share of the Property and that the children were tenants in

common with respect to the remaining 50 percent shabeeof t

Property “As to the whole,” the two groups were joint tenants with

rights of survivorship.
(Id. at 8.)

We disagree with Merritt as the 1990 Deed stateéctiael J. Kersey, Morris S. Kersey,

Mona Lisa Kersey and Maett Kersey, to the whole as joint tenantgharights of survivorshig

®“Pennsylvania . . . chooses to retain the common law concept of tenatiy dntireties, which views a husband
and wife as a single entity.Consttution Bank v. Olson620 A.2d 1146, 11534 (Pa. Super. Ct. 1993) (citations
omitted).
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This language is clearly sufficient to rebut the presumption against joint jeh&ee, eg.
Zomisky, 296 A.2d at 724 (holding that the “words ‘Joint tenants’ in connection with the
operative words ‘with the right of sunavship’ removes the ambiguity and makes it clear that
the intention of the parties was to create a joint tengndf/we were to rule that the 1990 Deed
created a tenancy in common, as suggested by Merritt, we would be rendering¢ise expr
language oftie Deed meaningles$/erritt asserts that thanguage “as to the whole” shoas
contrary intent to create a joint tenancy. We disagitethis contentioras, under
Pennsylvania law, “[@ch joint tenant holds an undivided share of the whole éstGneral

Credit Co. v. Cleck, 609 A.2d 553, 556 (Pa. Super. Ct. 1@%2}ions omitted).

Since we find that there was a clear intent to create a joint tenancy among the Grantees
we must now decide whether the four required unitiestefest, titletime, and possessi@ne
presenin order to create a joint tenancy under Pennsylvania &eeQuick, 905 A.2d at 474.
“Unity of time requires that the interests of the tenants vest at the sam&Jtirheof title
requires the tenants to have obtaittealr title by the same instrumehtEenderson v.

Fenderson, 685 A.2d 600, 607 (1998ecause the estate was created by the same 1990 Deed,
and there interests vested when1B80 Deedvas filed, unity of time and title existSUnity of
possession requires the tenants to have an undivided interest in the whole Ektafthis unity
is satisfied as none of tli&anteesvere grante@xclusive possession of the whole property.

The entire case is centered around disagreements with the last unitgtintéedind
that the 1990 Deed intended to grant Grantees equal interests in the Pinper&yl shree other
unities are present and there was a clear intent from the exgmgsade in the 1990 Deed to

create a joint tenancySeeUnited States v. Craft, 535 U.S. 274, 280 (2qQ3d]oint-tenants

® Under Pennsylvania law, there is a presumption that a conveyance or dewis@tariore people creates a
tenancy in common, and not a joint tenancy, unless therelear intent to the contrargeeZomisky, 296 A.2d at
723.
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have one and the same intergstNothing in the 1990 Deed indicates that @ranteesvere
intended to have separate and unequarests; rather, theear intent to createjaint tenancy
indicates the Grantoiatendedhe Grantees thave equal shares.

The case that Mertitelies uponHeatter v. Lucas80 A.2d 749 (1951), is distinguishable

from the case before us today Heatter, a farm had been deeded to “Francis Lucas, a single
man, and Joseph Lucas and Matilda Lucas, his wife,” with the habendum clause prdwiding “
Have and to Hold the same unto and for the use of the said parties of the second partgheir
andassigns forever. Id. at 750. The Court held:

In the instant case the two grantees are in fact husband and wife

and the designation ‘his wife’ sufficiently imports an intention that

they shall take as suclizurther the conjunction ‘and,’ first used, is

unnecessary if the parties were intended to take undivided one-

third parts; the use of the word “ansBparated the grantees into

two units (1) Francis and (2) Joseph and Matilda Finally the

designation of Francis Lucas as ‘a single man’ fortifnes

conclusion that the deed had specific reference to the marital status

of Joseph and Matilda Lucas; that they only took alwaie-

interest as tenants by the entireties
Id. at 752.

Merritt suggests that the period aftéredericF. Kersey and Lillie E. Kersey, his wife,
tenants by the entiretiggs similar to the “and” used iHeatter therefore, the 199Deed
intended to separate the Parents and the Chiidtewo separate classes with each class
receiving a 50% interest the Property. SeeMerritt’'s Mem. In Opp. to Sibling’s Mot. for
Summ. J. at 14-17.) If we were to accept this interpretation, it would not only conffidte
clear intention to create a joint tenancy, it would conflict with other langueite i199 Deed
where it appears all Grantees were modified by the term “joint tenants.” The haibeladse

of the 1990 Deed reads: “As to husbamdiwife Tenants by Entireties and as to parents and

children as Joint Tenants with the Right of Survivorshi@&(Merritt's Mot. for Summ. J., EX.
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A.) Thus, the language of the 1990 Deed expressly includes the Parents and the &hjtdrngén

tenants and does niodicatean intent to create two distinct class&eeWright v. Misty

Mountain Farm, LLC, 125 A.3d 814, 819 (Pa. Super. Ct. 2015) (“Effect must be given to all the

language of the instrument, and no part shall be rejected if it can be given a nigésiagons
omitted).

Besides the clear intent to create a joint tenancy among the five Granteesaties H
case is also distinguishable due to the amount of grantees involved. The husband and wife in
Heattertook 50% of the property only by defaalhcethere werenly two owners of the
property - the single man and the husbandveifel as tenantby entireties.Heatter 80 A.2dat
751-52. We agree with Siblings that this case does not stand for the proposition that gytenant b
the entirety is alwagyentitled to a 50% interestS€eSiblings’ Mem. In Opp. to Merritt’'s Mot.
for Summ. J. at 3.) There is nothing in theatteropinion that indicates that if motkean two
grantees were involved, the husband and wife would still have been entitled to a $8%t.inte

SeegenerallyEdel v. Edel, 424 A.2d 946 (Pa. Super. Ct. 19§YY] henever progrty has been

conveyed to a married couple and to a third party, the tendency in Pennsylvania hasibden to f
that the one-half interest of the married couple, although held by the entiebesveen
themselvesis held in commonn relation to the irgrest ofthe third party’) (internal citations
and quotations omitted). Additionally, unlike in the 1990 Deed, no languadtgsitter
suggested that there was an intent to create a joint tenancy.

Therefore, oumterpretation, and that suggestedSiplingsand adopted by this Court, is
that each Grantee was granted an equal interest in the Property puwdbart@90 Deed as a

joint tenant with the right of survivorship.
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V. CONCLUSION

For the foregoing reasorSiblings’ Motion for Summary Judgmeis granted while
Merritt’s Motion for Summary Judgment is denied. Based on the language of thB4®&@0we
find that there was a clear intent to create a joint tenancy among all five téfradericand
Lillie as one entity due to their relationship as tenants by the entistiédJichael, Morris,
Mona Lisa, and Merritt. Consequently, we find that each Grantee is entitled to atweniya
percent (20%) share in the net proceeds from the sale of the Property.

An appropriate Order follows.
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