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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RODNEY PEARSON,
Plaintiff, : CIVIL ACTION NO. 16-240
V.

PHILADELPHIA PRISON SYSTEM,

CITY OF PHILADELPHIA, MAYOR JIM
KINNEY, Individually and in his capacity

as Mayor, City of Philadelphia, :
Superintendent Douglas Giorla, Individually :
and in his capacity as Prison Commissioner,
Philadelphia Prison SysteWARDEN
WILLIAM LAWTON, Individually and in

his capacity as Warden, House of
Correction, MAJOR EDWARD

MIRANDA, Individually and in his capacity
as Major, House of Correction,

SERGEANT GANGEMI, Individually and

in her capacity as Sergeant, House of
Correction, CORIZON HEALTH CARE,
INC., and QUAN BANG, RN,

Defendants.

MEMORANDUM OPINION

Smith, J. Januang, 2017

The pro seplaintiff commenced this action for alleged damages after he received an
infection that he believes resulted from two haircuts he received while incaccenathe
Philadelphia Prison System. Previously, the court dismigseglaintiff's claims against all of
the named defendants except for one. Recently, the court received notice from thengema
defendant that the plaintiff failed to appear for his scheduled depoaittbfailed to respond to
this defendant’s written discovery requests thesefailures are emblematic of the plaintiff's
failure to comply with the court’'s deadlines and to otherwise prosecute this matter, the court

provided the plaintiff with a period of time to indicate whether he intended to proseaute thi
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matteror whether the court should dismiss the case for lack of prosecution. Predittably
plaintiff failed to file a response.

As discussed in more detail below, the court has considered the factors set Rartiisn
v. State Farm Fire and Casualty Cd47 F.2d 863 (3d Cir. 1984) and finds that they weigh in
favor of dismissing this action for lack of prosecutiorder Rule 41(b) of the Federal Rules of
Civil Procedure.

l. PROCEDURAL HISTORY !

The pro seplaintiff, Rodney Pearsgrcommenced this action by filingrappliation to
proceedn forma pauperiand acomplaint against the Philadelphia Prison System on January 8,
20162 Doc. No. 1. At the time of the filing of these documents, the plaintiff \apparently
incarcerated in the House of Correction in Philadelphia.

After reviewing the application and the proposed complaint as required under 28 U.S.C. §
1915 the court entered an order on February 4, 2016, which (1) granted the application to
proceedin forma pauperisand (2) dismissed the complaint withqarejudiceto the plaintiff
filing an amended complaint within 30 days of the date of the order. Order, Doc. Nbe3.
plaintiff responded to this order by filing another complaint that the Clerlooft@ocketed as a
new action at Civil Action No. 2870. As the additional complaint pertained to the same

subject matter as the complaint in this actemd its exhibits contained handwritten notes

! The court previously set forth the majority of the procedural histotlyisinatter in a November 16, 2016
memorandum opinion which dismissed a number of defendants due to theflsldailifre to timely serve them as
required by Rule 4(m) of the Federal Rules of Civil Proced8eeMemorandum Op. at-8, Doc. No. 33. The

court has repeated this procedural history haredke of completeness as this dismissal terminates the case in its
entirety.

2 The federal “prisoner mailbox rule” provides thaira seprisoners petition is deemed filed “at the time petitioner
delivered it to the prison authorities for forwarding to the court clétkriston v. Lack487 U.S. 266, 2736

(1988). Although the doctrine arose in the context of habeas corpus petitionsjited Btates Court of Appeals for
the Third Circuit has extended it to civil actions brought under 42 U.S.983 Bee Pearson v. Secretary Diepf
Corr., 775 F.3d 598, 600 n.2 (3d Cir. 2015) (applying rule in section 1983 action and detertrahprg se

prisoner plaintiff filed complaint on date he signed iere, the plaintiff declared that he delivered the complaint to
prison authorities for mailing to the clerk of court on January 8, 28&@Complaint at 8, Doc. No.-1.
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referencing Civil Action No. 1240, the court entered an order on February 22, 2016, which
consolidatd the actions and directed the Clerk afu@ to file the complaint at Civil Action No.
16-770 as an amended complaimtthis case.Order, DocNo. 5. On that same date, the Clerk
of Court docketed the amended complaint. Doc. No. 6.

With the amended compldjrthe plaintiff now assest42 U.S.C. § 1988laims against
the originally-nameddefendant, thd”hiladelphia Prison Systerand numerous newdgamed
defendants, including th€ity of Philadelphialthe “City”), Mayor Jim Kenney (in his official
and individual capacities), Superintendent Douglas Giorla (in his official and individua
capacities), Warden William Lawton (in his official and individual capagiti#&jor Edward
Miranda (in his official and individual capacities), and Sergeant Gangemi (iofffagl and
individual capacities), Corizon Health Care, I(ftCorizon”), and Quan Bang, R.N“Bang”).’
Amended Compl. at 1. Regarding the substance of his claims, the plaintiff ¢theaishile
housed in the Philadelphia Prison System as a pretrial detainee in November 2015y&d recei
two haircutsfrom individuals using unsanitary haiutting equipmentld. at 23. By December
2015, the plaintiff noticed an infection on his head in the nature of “a ‘bubble’ measuringn2 cm i
diameter.” Id. at 3. The plaintiff claims that despite higpeatedwritten requests for medical
attention, he was not seen umb or three weeks after his requedts.

The plaintiff alleges thaduring this medical inspectidBang evaluated the infection and
his head, informed him that he would be fine, and recommended treatment by dtheing
infected area.ld. Although Bang recommended draining the infected area, Corizon denied
treatment because it was too expensive and informed the plaintiff that unlesaneb®mpen

wound, he would have to wait until his release to have the procedure compdeted.

% The plaintiff mistakenlyefers to Mayor Jim Kenney’s last name as “Kinney” in the amendeglaoth The
court uses the proper spelling of the Mayor’s last name in this opinion.
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Because he was still in pain, the plaintiff continued to submit sick calls to prison
personnel.ld. In response to multiple sick calls, Sergeant Gangemi purss@glishary action
against the plaintiff and issued a written infractforid. The plaintiff's condition remained
untreated.Id.

After reviewing these allegations in the amended complaint under section 1915, the cour
entered an order on May 26, 2016, whisfier alia, dismissed with prejudice the plaintiff's
claims against the Philadelphia Prison System because it is not a pebject to suit under
section 1983. Order at 1, Doc. No. 7. The court also specially appointed the Clerk afoCourt
serve written waiver of service requests upon the defendants and, if the defendamb$ di
execute and return waived service, the aart directed the Clerk of Court to transmit the
summonses and a copy of the amended complaint to the United States Marshales fServic
immediate service under Rule 4(c) of the Federal Rules of Civil Proceldiuad. 2.

The docket entries in this cadwosv that the Clerk of Court sent waivers of service to the
defendants on May 26, 2016, provided the plaintiff with a notice of this mailing, and advised him
that if the defendants did not waive service by June 27, 2016, the Clerk would forward the
amendedcomplaint to the Marshal's Service to effect service. Doc. Nos. 8, 9. None of the
defendants waived service and on June 28, 2016, the Clerk of Court issued summonses for the
defendants and forwarded them to the Marshal’'s Senge=Third Unnumbered Dcket Entry
After Doc. No. 12.

During the periodhatthe Clerk of Court awaited the possible execution of the waivers of
service, the plaintiff filed a motion to appoint counsel and a notice of changelrefsa that the

Clerk of Court docketed on June 2, 2016. Doc. Nos. 11, 12. The notice of change of address

* The plaintiff attaches a copy of Sergeant Gangemi’s misconduct chatgeamended complainSeeAmended
Compl. at ECF p. 8. He also attaches a copy of a grievance form that he complgtechbarteéd submitted with
respect to multiple issues, including the misconduct chdyet ECF p. 9.
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indicated that prison officials had transferred the plaintiff from the PhpagePrison System to
the Montgomery County Correctional Facility.

The court granted the motion seeking the appointmiecbunsel and referred the case to
the Prisoner Civil Rights Panel for a period of 60 days on June 8, 2016. Doc. NDedjite
the priornotice of change of addregmrsonnel athe Montgomery County Correctional Facility
returnedmail containing tle June 8, 2016 ordsent to the plaintiff there because it warable
to forward.” SeeSecond Unnumbered Docket Entry After Doc. No. 12.

On July 13, 2016, Corizon filed a motion for an extension of time to rdsjpothe
amended complaint. Doc. No. 14. The court granted the motion on July 14, 2016, and Corizon
filed a motion to dismiss themendedomplaint on July 17, 2016. Doc. Nos. 15, 16.

While the court was attempting to discern why the Montgomery County @onaic
Facility was returning mail sent to the plaintiff there, the court was alsonadrating another
action filed by the plaintiffagainst various members of the City of Philadelphia Police
Department and docketed Civil Action No. 16530° In that action, the court had scheduted
Rule 16 initial pretrial conference via telephdneoccur onJuly 7, 2016. During th&elephone
conference, defense counsel for thefendantpolice officers informed the court that she was
unable to get the plaintiff on the telephone conference bedael was apparently released from
prison in June Shortly after the conference, defense couasgquired the plaintiff's new address
and phone number.

With this additional information, the court entered an ondehis caseon July 20, 2016,
which (1) noted that the plaintiff failed to comply withshobligation under Local Civil &e

5.1(b) to file a change of address with the Clerk of C¢R)tordered the plaintiff to file a notice

® In this action, the plaintiff alleges that five Citf Philadelphia police officers falsely arrested him and used
excessive force during the arreSteeComplaint at 23, Pearson v. Philadelphia Police Dep't, et,allo. CIV. A.
16-530, Doc. No. 3.As also briefly referenced later in this opinion, the court dismissed#ise for lack of
prosecution under Rule 41(b) of the Federal Rules of Civil Procedure omder@2, 2016 See id. Doc. No. 25.
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of change of address with tli&derk of Gourt within 21 days of the date of the order, and (3)
directed the Clerk of Court to send a copy of the order to the address acquiréehisg deunsel

in Civil Action No. 16530 Doc. No. 17. During this 2tday period, the City and Mayor
Kenney jointly filed a motion to dismigee amended complaint on July 29, 2016. Doc. No. 18.
On that same date, Sergeant Gangssparatelyiled an answer with affirmative defenses to the
amended complaint. Doc. No. 19.

The plaintiff never filed a change of address as ordered by the d¢owddition, 60 days
passed without any member of the Prisoner Civil Rights Raaehgagree to represent the
plaintiff in this matter. As such, the court entered an order on August 15, 2016, Whadai(n
required the plaintiff to file a notice of change of address with the Clerk of Court layendHan
August 24, 2016, (2) required the plaintiff to inform the court no later than August 24, 2016,
whether he intended to continue to prosecute this matteprio secapacity despite no member
of the Prisoner Civil Rights Panel having agreed to take his (@sdirected Corizon to serve a
copy of its motion to dismiss on the plaintiff at his apparaw addressand (4) informed the
plaintiff that if he did not comply with the requirements of the order, the court rsaysdi the
action without further notic&. Doc. No. 21.

Once again, the plaintiff never filed a notice of change of address or infoneedurt
as to whether he was going to proceeal se Corizon filed a document on SeptemberZ(RL.6,
suggesting that the court follethrough on thewvarning to the plaintiff and dismiss the action
due to these failures. Doc. No. 24. Instead of dismissing the case, the court scaeduigal

pretrial conference for October 4, 2016. Doc. No. 25.

® The City, Mayor Kenney, and Sergeant Gangavhio are represented by the same counsel as the defeindants
Civil Action No. 16530,served the motion to dismiss and answer upomplgiatiff at this other addresSee
Defendants’ Mot. to Dismiss for Failure to State a Claim at 9, Doc. 8JdAriswer to Pl.’s Am. Compl. with
Affirmative Defenses at 4, Doc.d\N19.
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On October 4, 2016, the court held an initial pretrial conference during Wi ghaintiff
and counsel for the respondifgnd served)arties appeared. Duringetltonference the
plaintiff expressed concernabout his ability to understand the litigan process andhe
documents he receivednd he acknowledgedhat he had not filed responses to some of the
documents he received. Nonetheless, the plaintiff indicated a desire to contingetprgsbe
case in higpro secapacity. The court alsoformed the plaintiff that heneededo respond to the
pending motions to dismiss (since any responses were well ovetltiatehe needed tomely
respond tacourt-ordered deadlines, motions and other requesidthat his apparent failure to
provide the Marshal’'s Service witbtompleted USM285 forms precluded it from servirthe
four thenunserved defendants, Superintendent Douglas Giorla, Warden William Lawton, Major
Edward Miranda, and Quan Bang, RN.

The court then entered an order on October 5, 20hghwequired the plaintiff to fully
complete the USM285 forms and return them to the Marshal’s Service. Order, Doc. No. 27. In
the order, the court referenced some of the discussion that occurred during the initall pre
conference, including the uod receiving representations from the Marshal’'s Service that it had
notified the plaintiffon three occasions (July 8, 2016, August 10, 2016, and September 26, 2016)
about his failure to provide the completed U2Bb forms; yet, the plaintiff failed to omplete
and return them.Id. at n.1. The court also provided the plaintiff with the addresses for the
Marshal’s Service and the Clerk of Court and explained to him that employees thédeassist
him with completing the forms if he needed assistarde.The court gave the plaintiff 20 days

to complete and return the formisl.



There is no record of the plaintiff completing and returning the fdrm&ss such, on
October 27, 2016, the court entered an order requiring the plaintiff to show cause aslte why t
court should not dismiss without prejudice the plaintiff's causes of action againsisbesed
defendants. Doc. No. 31. The court gave the plaintiff until November 10, 2016, to fikea wr
response.ld. The plaintifffailed to act in response to the court’s ord€he court then issued a
memorandum opinion and order on November 16, 2016, which dismissed without prejudice the
claims agains Superintendent Douglas Giorla, Warden William Lawton, Major Edward
Miranda, and Quan Bang, RN, due to the plaintiff's failure to comply with Rule 4(m). Doc. Nos
33, 34.

After the court dismissed the aforementioned defendants, the only remaining defenda
(due to the plaintiff's failure to file an amended complaint) was Sergeane@alftizangemi”).

On December 13, 2016, Gangeffed a motion to compel the plaintiff's deposition. Doc. No.

35. In this motion, Gangemi indicated that although he setiwedplaintiff with written
discovery requests via regular and certified mail on August 12, 2016, the plaidtifiohdiled
responses to the requestSeeDefendant’'s Mot. to Compel Pl.’s Dep. at 1 & Ex. A. Gangemi
also stated that on November 28, 206, sent a letter by regular and certified mail to the
plaintiff, which (1) advised him that he had not provided responses to the written discovery
requests, (2) provided him with another copy of the requests, and (3) nbirfigtiat Gangemi
might file amotion to compel if he does not receive the written responkksat 1 & Ex. B.
Gangemi also stated that on NovemB8y 2016, he sent the plaintiff a notice of deposition via

regular and certified mailld. at 1 & Ex. C. Gangemi received a signetine receipt.ld. at 1-2

" The courtpreviouslycontacted the Marshal’s Service, which confirmed that it had not receivadatechUSM
285 forms for the unserved defendants from the plaintiff.
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& Ex. C® Although the notice scheduled the plaintiff's deposition for December 8, 2016,
Sergeant Gangemi represents that thmtiiefailed to appear for the depositiond. at 1-2.

On December 16, 2016, the court entered an order granting the motion to compel and
staying discovery until further order of courGeeOrder at 3 Doc. No. 36. In this order, the
court also required the plaintiff to notify the court in writing by no later than DieeeB80, 2016,
whether he interetl to continue prosecuting this casd. The court advised the plaintiff that if
he failed to provide written notice regarding his intent to prosecute, the court woutdahtbe
“failure as [his] acknowledgement that he does not wish to proceedheittase” and the court
would dismiss the case for lack of prosecutitch. To date, the plaintiff has not filed a response
to the December 16, 2016 order.

Il. DISCUSSION

Rule 41(b)of the Federal Rules of Civil Procedymvides that “[i]f the plainff fails to
prosecute or to comply with these rules or a court order, a defendant may movei¢e them
action or any claim against it.Ih Poulis v. State Farm Fire and Casualty C647 F.2d 863 (3d
Cir. 1984),the Third Circuitset forth six factor$or the court to consider in determining whether
to dismiss an action with prejudice for the failure to prosecute. Theosiks factors are: (1)
the extent of the party’s personal responsibility; (2) the extent of prejtaltbe adversary; (3) a
history of dilatoriness; (4) whether the conduct of the party was willful or in b#d &) the
effectiveness of sanctions other than dismissal including an analysis of dliesgative
sanctions; and (6) the meritoriousness of the claim or defense. 747 F.2d ath@68ourt will

address each of these factors.

8 Although it isimpossible to make out the name on the signature line, the signature apjeaveny similar to the
signature the plaintiff used on his complai@ompareComplaint at 8, Doc. No. 4yith Defendant’s Mot. to
Compel Pl.’s Dep. at Ex. C.
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A. The Party’s Personal Responsibility

The first factor is the extent of the party’s personal responsibility. , Hegeplaintiff is
personally responsible for his failure to prosecute and his failure to comply wittotings
orders. He is prosecuting this matter irpr@ secapacity and e no one else to blame but
himself. SeeClarke v. Nicholson153 F. App’x69, 73 (3d Cir. 2005f“[U] nlike a situation
where dismissal is predicated upon an attorney’s error, the plaintiff hengravasand directly
responsible for her actions and inantin the litigation.).

In addition, the court notes that although the plaintiff was incarcerated at thedime h
commenced this lawsuit, all of his failures to comply with court orders and Mbiiigation
responsibilities have occurred once he was sel@drom prison and free from the restrictions
accompanying incarceration. There is no indication that a third party is rddpdios the
plaintiff's failures or that he has somehow not received notice of his obligations icase; for
example, sincéearning of his new address in July 2016, the court has ensured that the Clerk of
Courtand the partie@despite the plaintiff not filing a change of addressegsiired by our Local
Rule and multiplecourt orders) send copies of all ordarsl corresporghceto his new address.
This included the court ordering Corizon to serve the plaintiff with a copy of itsomadi
dismiss at his current addresSeeOrder at 3, Doc. No. 21As far as the court is awargince
the court noted the plaintiff's changeaddress, no document has been sent back to the Clerk of
Court because it was undeliverable. Thus, this first factor weighs heavilyomdiadismissal.

B. Extent of Prejudice to Gangemi

The second factor is the extent of prejudice to the adversarsed by the plaintiff's
failure to meethe requirements of the courtdeheduling order and to respond to requests for
discovery, including the written requests and the notice of deposikiene, tle court finds that

Gangemiis prejudiced by the plaintiff's failure to provide answerdi®discovery responses or
10



to be deposed becauseeffectively derying him an opportunity to prepare a defensethe
plaintiff's claims? SeeWare v. Rodale Press, In822 F.3d 218, 2283d Cir. 2003)(“[T] he
burdenimposed by impeding a party’s ability to [effectively prepare] a full and tetenprial
strategy is sufficiently prejudicial.” Thus, thissecondfactor also weighs heavily in favor of
dismissal.

C. The Plaintiff's History of Dilatoriness

The third fator iswhether the plaintiff haa history of dilatoriness. This factor is easily
satisfied in this case and weidhsavily in favor of dismissal.

A court can find a pattern of dilatoriness where there has been “extensivesatetep
delay or delinquency . . . such as consistent-response to interrogatories, or consistent
tardiness in complying with court orders.”Adams v. Trustees of New Jersesevigery
Employees’ Pension Trust Fun20 F.3d 863, 8734 (3d Cir. 1994).Here, with the exception
of his participation irthe initial pretrial conference i@ctober the plaintiff has not participated
in this litigationsince his release from prisolespite knowing ohis obligation to provide the
Clerk of Courtwith a change of addrefise filed one when he went from the Philadelphia Prison
System to the Montgomery County Jaibje plaintiff failed to submit a notification of the change
on his own accord (and as required by our Local Rule) and failed to do so despiteuttvo c
orders requiring him to do it. The plaintiff never filed a response to either of the mations t
dismiss andhe neverfiled a written response to thteurt's order requiring hinto notify the
court if he intended to continue prosecuting the casepio @ecapacity once no member from

the Prisoner Civil Rights Panel agreed to representfim.

° The court recognizes that discovery is stayed and the discovery deadlirseciastnis not scheduled to conclude
until January 11, 2017. Nonetheless, there is no indication that the soimgian order to compel will cause the
plaintiff to take any action in this sa.

19 The plaintiffs attendince athe initial pretrial conference does not excuse his failure to compiythii court’s
orders.
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During the initial pretrial conference, the plaintiff acknowledged that he was not
respading to the court’s orders and the parties’ motions. The court discussed with thé plainti
that he needed to respond to the pending motions to dismiss (since any responsediwere we
overdue), that he needed to timely responding to enddred deadlines, motions and other
requests, and that his apparent failure to provide the Marshal’'s Service with thetednys$M
285 forms precluded it from serving the four unserved defendants. On the day following the
initial pretrial conference, the court entered an order requiring the plamfiifly complete the
USM-285 forms and return them to the Marshal’'s Service. The plaintiff failed to do so, and he
failed to respond to the court’s order to show cause addressing this exact isseestited in
the caurt dismissing four defendants from this case.

Additionally, the court had granted the two motions to dismiss, but provided the plaintiff
with an opportunity to file a second amended complaint if he wished to continue withims cl
against Corizon, Mayodim Kenney, and the City of Philadelphia. The plaintiff never filed a
second amended complaint.

Now, with only one defendant remaining in the case, Gangemi is reporting that the
plaintiff never supplied responses to the written discovery requests and failgpetr &or his
noticed deposition. The plaintiff also failed to respond to this court’s order in which the court
raised the plaintiff's lack of prosecutisna sponté’

Based on the above, the plaintiff has established a history of dilatorirtbsscase.

2 while this is not needed for the court’s consideration of whether thtifflaas failed to prosecute this case, the
plaintiff had brought another action at almost the same time as this cdask,wés docketed at Civil Action No. 16
530. In response to a motion to dismiss for lack of prosecution filed byetfeadiants in that case (the defendants
were represented by the same defense counsel as multiple defendants giigaujemi, in this case), the court
granted the motion on November 22, 2016, and dismissed the lack wittiipedjr lack of prosecution. Similar to
this case, the plaintiff's only action in the casee he was released from prison was his involvement in the initial
pretrial conference (which was held via telephone instead of in person).
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D. Whether the Plaintiff’'s Conduct Was Willful or in Bad Faith

The fourth factor is whether the plaintiff's conduct was willful or in badhfaiIn
evaluating this factor, the court must determine whether the conduct at esketsrmere
inadvertence or negligence, or conversely, whether it is “the type of wiltf@ontumacious
behavior which [can be] characterized as ‘flagrant bad fai®carborough v. Eubank§g47
F.2d 871, 875 (3d Cir. 1984) (citifdational Hockey League v. Metropolitan Hockey Club,,Inc.
427 U.S. 639, 643 (1976) Here, the plaintiff hasafled to comply with multiple court orders,
and the court finds that these failures constitute willful disregard of the £@uthority. In
addition, the court warned the plaintiff that his failure to file a response twthits December
16, 2016 ordr would demonstrate that he supported dismissal of the actidrere is no
indication that the plaintiff did not receive a copy of the court’s order arfthh failed to file a
responsdo the court’s order. The court can only conclude that henkexgionally failed to file
any response.The plaintiff also appears to have willfully ignored his discovery obligations.
Thus, this factor also weighs in favor of dismissal.

E. The Effectiveness of Sanctions Other Than Dismissal

The fifth factor is the effgtiveness of sanctions other than dismissal. With respect to this
factor, “sanctions less than dismissal [are] ineffective when a litiganis. proceedingro se
and in forma pauperisSee Lopez v. Cousind35 F App'x 113, 116 (3d Cir. 2011). Here, the
plaintiff is proceedingn forma pauperisso the threat of monetary compliance (including fines,
costs, or payment of attorney’s fees) is unlikely to prompt compliance. Also, whamtifpl
fails to prosecute his action, any sanction other than dismissing the action would be
inappropriate.See Briscoe v. Klau$38 F.3d 252, 2683 (3d Cir. 2008). Thus, the court finds
that no alternative sanction is available in this case and this factor higlgliswia favor of

dismissal.
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F. The Meritoriousness of the Claim

The sixth and final factor is the meritorious of the claim or defense. When @wglua
this factor, courts must apply the Rule 12(b)(6) standard for addressing motiossisstfi In
the first instance and as previously mentioned, fheff's only remaining claim is against
Gangemi It is not abundantly clear what the plaintiff's claim is against Gangemi. In the
amended complaint, the plaintiff alleges that in response to multiple sick calls thistcbd p
regarding the bubble on his head, Gangemi pursed disciplinary action agairsichissued a
written infraction. SeeAmended Compl. at ECF p. 3.

The plaintiff attached a copy of the misconduct charge to the complaint, waiek as
follows:

On January 1, 2016, inmate Rodney Pearson pp#1036407 arrived in the area for

sickcall [sic] services. Inmate Rodney Pearson was informed on 12/3/15 and

12/26/15, if for any reason his medical problem gets worst [sic] to put in another

sickcall [sic] slip and it will be addressed. InmBarson continue [sic] to put in

sickcall [sic] slips and his condition did not get worst [sic]. Per RN Quang,

inmate Pearson was informed as to what to look for if the condition did get worst

[sic]. Sgt. Gangemi came to sickcall [sic] room and was informed of the situation

by the inmate and RN Quang.
Id. at ECF p. 8. Although it is unclear if the plaintiff followed the proper course to coheest t
written infraction, the plaintiff also attached a copy of a purportez/gnce that he filed with
respectto numerous issues, including being “written up” for placing a sick call about his head.
Id. at ECF p. 9.

At this stage, the court cannot discern that the plaintiff has a meritorious claiem E

viewing the allegations in the amendmmimplaint in the best light to the plaintiff, his best claim

1270 survive dismissal, “a complaint must contain sufficient factualenaiccepted as true, to ‘state a claim to
relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 57(2007)). In addition, the plaintiff's factual allegations “must beugihcto raise a right
to relief above the speculative levellwombly 550 U.S. at 556 (citation omitted). While conducting this review,
the court must liberally construe the allegation theoperative complairtbecause the plaintiff is proceedipmp se
Higgs v. Attorney Gen655 F.3d 333, 3380 (3d Cir. 2011).
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against Gangemi is that he should not have issued an infraction for submitting Isiekjwadts.
The plaintiff does not appear to have suffered any actual injury as a rethdtinfractionother
than having the infraction on his record. It is also unclear how Gangemi violatplhithtéet's
constitutional rights because it appears that the medical staff (and not Gapipoag the
prohibition on the plaintiff placing sick calls and Gangemi was merely enfpthat prohibition
when he issued the misconduct charge.

Regardless, other than the attached misconduct charge (which appears to provide
Gangemi with a valid basis to issue a misconduct charge), there is no factrdlfor the court
to evaluate the merits of the claim because the plaintiff has failed to participagedis¢bvery
process. Thus, even if the plaintiff had a meritorious claim, he has failed to devettgrthe

The court finds that the plaintiff has failed to asserpotentially meritorious claim
against Gangemi and, thus, this factor also weighs in favor of dismissal.

G. Balancing the Factors

The court must now balance the aforementioned six factors. When balancing the
aforementioned six factors, there is no “ntafprmula” or mathematical calculation used to
direct a particular resultBriscoe 538 F.3d at 263. In addition, the Third Circuit has provided
additional guidance to district courts by admonishing that “no skglgis factor is dispositive,”
and that'not all of thePoulisfactors need be satisfied in order to dismiss a complaiMare
322 F.3d at 222Mindek v. Rigatti964 F.2d 1369, 1373 (3d Cir. 1992)ere, all factors weigh
or heavily weigh in favor of dismissing this action. Therefohe dourt finds that upon
balancing all of the factors dismissal with prejudice is warraatet appropriate ithis case.
Accordingly, the court will dismiss this action with prejuditmr the plaintiff's failure to

prosecute.
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Il CONCLUSION

Since the tne that prison officialseleasedhe plaintiff from confinement, he has not
participated in the prosecution of this action except for his attendsnites initial pretrial
conference. During this conference, the plaintiff expressed his confusion alottiis lawsuit
would proceed and appeared to be concerned with his ability to understand the proceedings, hi
ability to timely respond when required to dqg aad the prospect of litigating the case in Easton,
Pennsylvaniaas he resides in Philadelphi&Vhile the court appreciates the level of concern
present when faced with litigating a case without having any legal iempey the plaintiff
brought this action claiming that the named defendants, including Gangemi, violated his
constitutional rights. Theseare serious allegatiaand our adversarial legal system requires a
plaintiff bringing such a claim to take the necessary steps to prosecute iplaiftigf has failed
to fulfill his obligations to prosecute this case and has failed to respond to the codet's or
inquiring why the court should not dismiss the case for lack of prosecution. Accordimgly
courtwill dismiss this action for lack of prosecution.

A separate order follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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