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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FIRST NIAGARA RISK MANAGEMENT,
INC.,

Plaintiff, CIVIL ACTION

NO. 16-0719
V.

KOLONGOWSK], et al.

Defendars.

OPINION

Slomsky, J. February 17, 2017

l. INTRODUCTION

Plaintiff First Niagara Risk Managemeninc. (“FNRM”) filed this action against
Defendant Thomas Kolongowski, a former employee of Plaintiff, BeféndantTrident Risk
Advisors, LLC (“Trident”). Defendant Kolongowski is the President of Tridentn the
Amended ComplaintPlaintiff allegesthat Defendantscommitted numerous acts, including
misappropriation of trade secrets, conversion of property, breach of contract, bretheh of
fiduciary duty of loyalty, unfair competition, tortious interference wptlospective economic
advantage, tortious interference with prospective contract, and civil conspiracy ttacbbs
justice. (Doc. No. 21 at 12-22.)

Before the Couris Plaintiff's Motion for Contempt in which Plaintiffontendsthat
Defendant Kolongowski violated Stipulated Order for Preliminary Injunction and Forensic
Discovery (Doc. No. 10) signed by the HonoraBtewart Dalzelbn February 25, 2016 (Doc.

No. 29.) On December 13, 2016, a hearing was held on the Motion (Doc. No. 29) and Defendant

! On August 22, 2016, the abouaptioned matter was reassigned from Judge Dalzétligo
Court for all further proceedings. (Doc. No. 31.)
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Kolongowskis Response in Opposition (Doc. No. 30). For reasons discussed below, the Court
will grant Plaintiff's Motion for Contempt. (Doc. No. 29.)
. FACTUAL BACKGROUND

Plaintiff designs andlevelops insurance prograrws its business customers in need of
insurance andlsodoes aisk analysisn orderto obtain cost savingolicies (Doc. No. 21 at 2.)
As a part of itsdbusinessPlaintiff “develos and maintains certain confidential proprietary and
trade secret protected information that is utilized to drive its business and attenipéito o
additional customers.” Id.) This information includes: detailed lists of customers and
prospective custoers, information about customers and their insurance coverage history,
insurance claims history, preferences, and buying cyclekl.) (Plaintiff's confidential
information is used to service existing customers and to identify prospectieeneus. Id. at
3)

A. Defendant Kolongowski’'s Employment at FNRMand Events Leading
to the Stipulated Order for Preliminary Injunction and Forensic Discovery

On April 7, 2014, Plaintiff hired Defendakiolongowskias aVice President, Regional
Insurance SakeManager (Doc. No. 21 at 3.) When he was hiré&longowski signed an
employment agreement with Plaintiffld(at 4.) The employment agreement includeaba-

solicitation clausend a prohibition on using Plaintiff's confidential informatfon(Doc. No. 1

2 The nonsolicitation claus@rovidesin relevant part:

You agree that during the period beginning on the date of this Agreement and
ending two years after the termination of your employment witlCtimapany for

any reason, except as necessary in the performance of your duties for the
Company, you will not, whether directly or as an employee, agent, partner,
consultant, or equity holder of any person: (a) employ or solicit for any
employmenbr service any of the Company’s employees; (b) influence or seek to
influence any employee to leave the Comparmgmploy; (c) call upon, solicit or
accept business from, whether directly or indirectly through another entity or
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at 1719.) These provisions applied during his employment with Plaintiff and for two years aft
he leftFNRM. (d. at 1819.) He acknowledgedhat he remaiad under the obligations dhe
two-year nonsolicitation clause and confidentigliprovision posemployment with Plaintiff.
(Doc. Nos. 291 at 3, 151 at 4.) Kolongowskiterminated his employment with Plaintifho
January 31, 2016. (Doc. Nos. 29-1 at 3, 15-1 at 1.)

Onthat day after submitting his resignatioplongowskiemailal to his personal email
accountPlaintiff's entire Eastern Pennsylvania commercial book of business reports, a copy of
an email that hbéadsent to his FNRM manager containing specific details on seven of the most

recently produced new clients, and a ltokproprietary FNRM marketing materials. (Doc. No.

person, for your benefit or for the benefit of any other entity or person, amy, cli
customer, prospect or referral source with whom you had business contact or
provided services to, either alone or with others, while employed by the
Company, or whose name became known to you during youlogment with

the Company.

“Confidential Information” in the employment agreement is set forth as fallows

For purposes of this Agreement, Confidential Information, includes, but is not
limited to (a) lists of agents, brokers, policyholders, customers and prospects; (b)
information abat customers and their familidsnown to you through your
employment with the Company including but not limited to: nancestact
information, insurance coverage history, claims histongestment history,
preferencebuying cycles, risks, characteristics, requirements, and all information
housed in the CompaisyCustomer Relationship Management system; (c) policy
expiration dates, investment maturitdates, pricing patterns, renewal dates,
commissions, policy terms, ratgoremium costs; (d) Company business, financial
and other plans, reports, records, inventions, trade secrets, strategies, budgets,
accounts, projects, revenues, pricing, costs, sales, -koow and other
information of a similar nature; (e) personnel information, including but not
limited to information regarding the skills and compensation of other employees
of the Company; and (f) other secret, confidential, or proprietary information of
any nature relating to the Company, its suppliers, designers, and customers, and
their respective owners, parents, subsidiaries, officers, board members, and
employees, which is not generally available to the public.

(Doc. No. 1 at 17-19.)



21 at 67.) A few dayslater, Plaintiff discovered not only thesenails andut also the fact that
Kolongowski hademailedadditionalinformationto his personal email accoumcluding boiler
plate documents, templates, and previously developed industry checklists. (Doc.-l@d.29
24 at 3.) In view of these discoveriédaintiff believedthat Kolongowskiintended to use its
confidential and proprietary information to operate his new business, Tridenat 8.)

On February 9, 2016, Plaintiff's counsel séfdlongowski a cease and desist letter
referencing his unauthorized downloading and forwardinglahtiff's confidential information.
(Id. at 7.) The letter instructeldim to take remedial measwencluding, arranging a forensic
examination of his personal computer and deyiaes to return the confidential information.
(Id.) In addition, on February 12, 2016, Plaintiff filed a Motion Ryeliminay Injunction (Doc.
No. 2) anda Complaint (Doc. No. 1)naming Kolongowski and his new company, Trident Risk
Advisors, LLC, as Defendants

B. Stipulated Order for Preliminary Injunction and Forensic Discovery
On February 25, 2018udgeDalzell approved the partieStipulated Injunctiorf. (Doc.

No. 10.) The Stipulated Injunctiorprovidesin relevant part:

% In the days prior to February 25, 2016, Kolongkimext messaged his persorfaiend,
Joseph Dwyer. (See Doc. No.-2&t 23.) Their messages show that he had Dwyer work on
his laptop before he turned it over for forensic imaging. (Id.) For exammetext message
sent from Dwyer to Kolongowski on February 23, 2016 noted that the laptop was
“untouchable, and ready for a bluff or real turn in to an objective 3rd party reviewwlitb/
with no possible detection that you removed anything from its [hard drive].” (Id. at 3.)
Plaintiff relies on this message as an example @bikgowski's bad faith in rectifying his
prohibited conduct.

Despite the troublingontent of these messages, they are not a basis for finding Kolongowski
in contempt of the Stipulated Order. This information does not reach the mieenravincing
evidence standardSeeHarris v. City of Philadelphia, 47 F.3d 1311, 1321 (3d Cir. 1995). lItis
unclear whether this conduct falls within the explicit language of the Stipulatder.Or
Moreover, the messages and any acts mentioned in them would have occurred prior to the
time the Stipulated Order became effective.

4




(1) Defendant Thomas Kolongowski ("Defendant”) is enjoined from directly or
indirectly misappropriating, disclosing or using FNRMmfidential information

or TradeSecrets, including specifically (a) lists of agents, brekpolicyholders,
customers and prospects; (b) information about customers and theliesa
known to him through hiemployment with the Company including bobt
limited to: names, contact information, insurance coverage history, claims history,
investment history, gference, buying cycles, risks, characteristics, requirements,
and all iformation housed in the Compasy Qustomer Rdationship
Management system(c) policy expiration dates, iegtment maturity dates,
pricing patterns, renewal dates, commissions, pdkeyns, rates, premium costs;
(d) Company businesd$inancial and other plans, reports, records, inventions,
trade secretsstrategies, budgets,ce@ounts, projects, revenues, pricing, costs,
sales, knowhow and other inforation of a similar nature; (epersonnel
information, including but not limited to inforation regarding the skills and
compensation of other employees of the Company; and (®8r atlecrg
confidential orproprietary information of any nature relating to the Company, its
suppliers, designers, and customers, and their respective owners, parents,
subsidiaris, officers, board members, and employees, which is not generally
availableto the public.

(2) Defendant is enjoined from directly ordinectly (a) soliciting for any
employment or services any of the Compammployees; (b) ihdence or seek to
influence any employee to leave the Company’s empt)ycdll upon, solicit o
acept business from, whether directly or indirectly through another entity or
person, for his beefit or for the benefit of angther entity or person, any client,
customer, prospect orferral source with whom he hdalisiness contact or
provided services to, either alone or with others, while employed by the
Company, or whose name became known to him duringnmidogment with the
Company, for two years from the date of his separation from FNRM (‘dtigum
Period"), pursuant to the provisions of his Offer Letter, dated March 27, 2014,
attached as Exhibit A.

(3) Within five (5) business days of the date of this Order, Defendant will provide
access to his personal computers and other devices, if any, to an independent,
third-party forensicdiscovery vendoto be retained as an expert by FNRM's
coungl for forensic review, so that FNRM can be assured that its information has
not been compromesi and to facilitate its retutio FNRM. The vendor shall be
mutually selected and agreed upavith costs to be splievenly between the
parties, or, in some other such manner as the parties may agree.

(Doc. No. 10 at 1-2.)



C. Defendant Kolongowski’'s ActionsAfter the Stipulated Order Was Signed
I.  Facts Specific to The Castle Group

Plaintiff argues here that Defendamislatedthe terms of the Stipulated Injunction by
servicingthrough Trident a company referred toTdse Castle Group. (Doc. No. A9at 11.)
Kimberly McGillicuddy, Kolongowski'sformer direct supervisor at FNREhda currentSenior
Vice PresidentEnterprise Sales Leaddestified at the contempt hearing that The Castle Group
was and is considered a prospect of FNRM. (Hearing Tr., &&2Dec. 13, 2016.) On January
22, 2015, whileKolongowskiwas still employedvith FNRM, he sent an email to Janet Castle,
an employee of The Castle Group. (Doc. No.189at 1.) The email referenced The Castle
Group’s insuranceolicies andprior year’s coverage. Id.) The email concluded with “Thank
you for your continuedhterest in First Niagara Risk Managementlt.X Over a year later, on
March 24, 2016, after Kolongowski left Plaintiff's employ, he forwarded documelasng to
The Castle Group from his personal email account to his Trident account. (HBarbv:9-17,
P-15, Dec. 13, 2016.)

Kolongowski testified at the contempt hearing that Tridkdtprovideinsurance services
to The Castle Group.Id. at62:2225, Dec. 13, 2016.) This was evidenced by a March 14, 2016
invoice that Trident sent for its sarance services to The Castle Groupd.) ( Kolongowski
admittedthat Trident continued to provide services to The Castle Gtlorgugh December
2016, the month that the contempt hearing was hdtll. a{ 62:2271:20, Dec. 13, 2016.) He
noted that Trident has received approximately $18,000 in revenue from The Castle Group as of
December 13, 2016. Id; at 70:7-10, Dec. 13, 2016.) On December 19, 2016, he produced

additional invoices from Trident to The Castle Group détech June 22, 2016 to Novemb@y



2016. (Doc. No. 44 at 3.) All the invoices show thafridentreceived$33,067.17 in revenue
from The Castle Group through December 204Bich has not been disputed by Kolongowski
(Doc. Ncs. 40-1 at 4, 40-2.)

ii.  Personal Laptop, Cellphone, and HardDrive

Pursuant to the requirements of the Stipulated Injunction, Kolongowski was required to
provide a forensic discovery vendor access td pegsonal computer and other devicesthin
five business days of the date of the Order. (Doc. No. 10.) He eventually madélavaiee
items: his personal laptop, cellphone, and a hard drive to which he transferred imliornie
Doc. Nos. 17 at 1-2, 29-1 at 4.) Events involviagteitemwarrantseparate discussion.

On March 2, 2016in compliance with the time requirements of the Stipulated Order,
Kolongowski provided his laptop and cellphone to Plaintiffsligcovery vendor, Epiq
eDiscovery Solutions, Inc. (“Epig”) (Doc. No. 291 at 4.) Epiq imaged the laptop, and
examinedhe laptop and cellphone using key word search terms. (Doc. No. 21 at9.)

Epiq found, and Kolongowski latacknowledgedthat he had transferred information to
an external hard drive, including files dine Castle Groumnd other documents taken from
Plaintiff. (Hearing Tr., 33:35, Dec. 13, 2016.) These items were removed from his personal
laptop before it was turned over to Epiqld.X He did not inform Epiq of the transfand
admitted that he purposefully concealed from Plaintiff the emails concerning astee Group
and otherpertinentdocuments. (Doc. No. 2D at 8;Hearing Tr., 46:1317:3, Dec. 13, 2016.)

By May 19, 2016, the hard drive was turned over to Plaintiff. (Doc. No. 17 at 2.)

* Plaintiff provided this figure in thefilings. (Doc. No. 40-1.)
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iii.  Emails

Kolongowski also made available informationhis threepersonal gmail accounts and
his oneComcast email account, albafter numerous requestsade byPlaintiff's counsel
(Doc. No. 17 at 1-2.0n February26, 2016, Plaintiff's counsel provided Kolongowski’'s counsel
with an Authorization Formto collect the email addresses and password information for
Kolongowski’'s email accounts(Doc. Nos. 291 at8, 30 at 3, 2%.) Thereafter, from February
29, 2016 until April 29, 201,&laintiff's counsel exchanged emails with Kolongowski’s counsel
in an attempt to obtain thisfarmation. (Doc. Nos. 29 through 2912, 30-7, 3011, 3613, 3G
14.)

On February 29, 2016, Plaintiff's counsel emaidongowski’'s counseinforming him
that Epiqg needed Kolongowski to fill out the consent form to starséfaech othis personal
email addresséer FNRM documents. (Doc. No. Z2) On March 22, 2016, Plaintiff's counsel
again emailedKolongowski’'s counsel requestingolongowski’s permissionto access the
accountsand “gmail” account informatian (Doc. No. 297.) His coun®l stated he would
forward the IBrm to his client. Ifl.) Plaintiff still did not receive the consent foias requested
in the March 22, 2016 email.

On April 6, 2016, Plaintiff's counsel emailddolongowski’'s counseglagainrequesting
the Authorization Ferm from Kolongowski (Doc. No. 298.) Finally, on April 22, 2016,
Kolongowski signed the Athorization Brm to give Epiq access to hisree gmail accounts.

(Doc. No. 2910.) However, dugo an additionakecurity featue® on hisgmail accounts, Epiq

®> Kolongowski’s gmail accounts haal twofactor authentication security featur@wo-factor
authentication enables assetoan email accounby usinga combination of two different
security components. Herhis personal gmail accountsere only accessible bysing a
password and a verification code that is sent to his cellphone each time he IigsanNo.
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could not access them without Kolongowski supplyingthineeverification codeswhich he did
not list on the Authorization Form (Doc. No. 2912.) Epiqg did notreceivethese verification
codes until after May 6, 2016, the date the Motion to Compel was filed. (Doc. No. 14.)

Plaintiff alsorequested aess to Kolongowski’'s Comcast email account. On April 28,
2016, Plaintiff's counsel emailddolongowski’'scounsel, and requested antAorization Brm
for Kolongowski’s personal “Comcast” account and access to the external hard® dfDec.
No. 299.) Plaintiff discovered, through Epiq’s forensic analysis, thigtprimary account was
his Comcast email account. (Doc. No-R@t 89.) Plaintiff admittedat the contempt hearing
that hedid not use his gmail accounts at all. (Hearing Tr. 53:24-54:6, Dec. 13, 2016.)

On May 2, 2016, Judge Dalte when presented with the allegations involving
Kolongowski’'s conductfter the Stipulated Order became effectemtered an Order to Show
Causeas to why theCourt should not holéolongowskiin civil contempt’ (Doc. No. 12.) By
May 5, 2016, Plaintiff filedthe Motion to Compel requestig that Kolongowski turn ovethe
external hard drivea second Aithorization rm to access his personal Comcast accand,
the verification codes that would enable Epiq to fully acbesthree gmail accounts. (Doc. No.
14.) On May 19, 2016, Plaintiff withdrew the Motion because, as of thatKiztegowskihad

finally provided all the requested information. (Doc. No. 17.)

141 at 7 n.2.) Epiq could not accesachgmail accountwithout the second factor, the
verification code.

As noted,FNRM became aware olfie existence of thexternal hard through Epiq’s forensic
analysisof the laptop computer. (Doc. No. 29-1 at 7.)

Judge Dalzell entered the Order to Show Cause after “consideration of thecevieest
Niagara Risk Management, Inc. presented in its motion for a preliminary imonatithe
separate matter oFirst Niagara [Risk] Management, Inc. #olino, CV-No. 161779,
revealing that defendant Thomas Kolongowski may have destroyed evidence inerdigra
of our preliminary injunction issued in this matter (docket entry #10) .. ..” (Doc. No. 12.)
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1. STANDARD OF REVIEW
Civil contempt is a “severe remedy, and should not be resorted to where there is fai

ground of doubt as to the wrongfulness of the defendant’s condGelifornia Artificial Stone

Paving Co. v. Molitor, 113 U.S. 609, 618 (1889)he elements necessary for a finding of civil

contempt are well establishedthe Third Circuit

To prove civil contempt the court must find that (1) a valid court order existed
(2) the defendant had knowledge of the order, and (3) the defendant disobeyed the
order. The validity of the underlying order is not open to consideratidhe
resolution of ambiguities ought to favor the party charged with contempt. A
contempt citation should not be granted if “there is ground to doubt the
wrongulness of” the defendastconduct.

Harris v. City of Philadelphia47 F.3d 13111326 (3d Cir. 1995)(citations omitted). The

elements of civil contempt must be supported by clear and convincing evidehca. 1321
However, civilcontemptdoes not require a finding of willfulness on the part of the contemnor

becauségood faith is not a defense to civil contempET.C. v. Lane Lab$&JSA, Inc, 624 F.3d

575, 582 (3d Cir. 2010).
Civil contempt sanctions have two distinct purposese coecive and the other

compensatory. Harris, 47 F.3d at 1328 (citing_Int'l Union, United Mine Workers of Am. v.

Bagwell 512 U.S. 821829 (1994)). The first, “to coerce the defendant into compliance with the

court’s order.” Robin Woods Inc. v. Wood®8 F.3d 396, 400 (3d Cir. 1994). The second, “to

compensate for the losses sustained by the disobediedce.”

Compensatory awards seek to ensure that the innocent party receives thie benef
of the injunction: the Court will be guided by the principle that sanctions imposed
after a finding of civil contempt to remedy past noncompliance with a deaee a
not to vindicate the court’s authority but to make reparation to the injured party
and restore the parties to the position they would have held had the injunction
bean obeyed.

Id. (citing Hudson Transit Lines, Inc. v. Freund, 509 F.Supp 1172, 1178 (E.D.N.Y.)1981)
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“[D]ue process does require notice and a hearing before a finding of consemptie
and before the imposition of contempt sanctions so that the parties have an opportunity to

explain the conduct deemed deficient . Harris 47 F.3d at 1311 (quotingewton v. A.C.&S.

Inc., 918 F.2d 1121, 1127 n.5 (3d Cir. 1990)).
V. ANALYSIS
In light of the evidence presented at the Decembe2dB; hearing, the Court will grant
the Motion for Contempt. (Doc. No. 29.) First, there was a valid Court Order. Second,
Kolongowskiwas aware o&n Order. Third,Kolongowskiviolatedan Order. Each elemenof
civil contemptwill be addresseth turn.

A. The February 25, 2016 Order was Valid and
Kolongowskiwas Aware of the Order

On February 25, 2016Judge Dalzell signed and entered a Stipulated Order for a
preliminary injunction and forensic discovery. (Doc. No. 10.) The terntkeoOrder were
negotiated by both parties. (Doc. No.-R&t 13.) The Order was signed and agreed to by
Kolongowskis counsel. (Doc. No. 10.) Kolongowski was aware of the signed Q@rukiits
terms (Hearing Tr., 39:2312:6, Dec. 13, 2016.'herefore, the first and second elements for a
finding of civil contempt are clearly satisfied.

B. Kolongowski Violated and Continues to Violatehe Stipulated Order

Despite knowing about the Stipulated Injunction, Defendant Kolongowski violated and
continues to violate its termsFirst, Kolongowski and Trident’'s ongoing business with The
Castle Group is a clear violation of the Stipulated Order. The Stipulated Ordetgsrovi

Defendant is enjoined from directly or indirectly .callling] upon, solicifing] or

accept[ing] business from, whether directly or indirectly through anothey entit

person, for his beefit or for the benefit of angther entity or persqrany client,

customer, prospect orferral source with whom he hdslisiness contact or
provided services to, either alone or with others, while employed by the

11



Company, or whose name became known to him duringnipogment with the
Company, fotwo yeas from the date of his separation from FNRM . . . .

(Doc. No. 10 at 2.)

Plaintiff submits and the Court agrees, that The Castle Group was a prospect of FNRM.
Kolongowski himself solicited business from The Castle Group on behalf of FNRM when he
was sill employed there. (Hearing Tr., 80:2b, Dec. 13, 2016; Doc. No. 28.) On January
22, 2015, while still employed with FNRM, he sent an email to Janet Castle, an eenpfoyhe
Castle Group. (Doc. No. 2B8 at 1.) The email referenced The Castteup’s policies and
previous year’s coverage, and concluded with “Thank you for your continued interess$tin Fi
Niagara Risk Management.ld() This is evidence of agrospect oreferral source with whom
he had business contact or provided servicesitioer alone or wit others, while employed by
theCompany.” (Doc. No. 10 at 2.)

The Castle Group is presently a clietTrident and has beemesince at least March
2016, after the date the Stipulated Orbdecame effective (Hearing Tr.,62:2225, Dec. 13,
2016.) On March 14, 2016, Trident sent The Castle Groupgrnwacesfor insurance services.
(Doc. No. 402 at 34.) Trident continued to invoice and receive revenue from The Castle Group
throughDecember 2016. (Doc. No. 4)) Trident invoicesmadeavailableon December 27,
2016 showthat a total of $33)67.17 was billed to The Castle Group. (Doc. No.-4)
Although Kolongowskitestified that he considered The Castle Group to be solelyohis
prospect (Hearing Tr127:2223, Dec. 13, 2016}he evidence shows that The Castle Group was
a prospect of FNRM andrident’s busiess with The Castle Growpas, and continues to be, a
violation of the Stipulated Order. Thus, Plaintiff has probsnclear and convincingvidence
thatthe Stipulated Order was violated by Kolgowski and for this reason he was and is in civil

contempt of the Order.
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Second Kolongowski did not provide Epiwith access to the external hard drive within
the time frame required by the Stipulated Ord@oc. No. 10at 2.) The Stipulated Order, dated
February 25, 2016, provides that “[w]ithin five (5) business days of the date of this Order,
Defendant will provide access to his personal computers and other deViesy, to an
independent, thirgharty forensic discovery vendor . . . .”Id() While he gave his personal
laptop and cell phone to Epig on March 2, 2016, within the eddred time frame, he had
removed crucial docuents andcommunicationdy transferring thenentothe hard drive. (Doc
No. 291 at 4.) The hard drive would fall undée rubric of‘other devices'statedin the Order
and should have been turned over to Eyityin the fiveday period. (Doc. No. 10 at 2.)

Kolongowskitestified at the contempt hearing to removingdbeumentselating to The
Castle Group onto the hard drive. (Hearing Tr., 3:Pec. 13, 2016.)He had five busiess
days from February 25, 2016 provide access to the external hard drive on which he kept the
removed documents. (Doc. No. 10.) However, he did not do so until lllagut9, 2016when
Plaintiff withdrewits Motion to Compel and informedudge Dalzell thathey received the hard
drive. (Doc. No. 17.) Therefor®&laintiff has proven by clear and convincing evidence ttieat

delay in providing the hard driweas inviolation of the Stipulated Ordér.

8 Plaintiff has not proven by clear and convincing evidence that Kolongowski shohldim
civil contempt for the delay in turning over his personal email accmfiotmation. The
Stipulated Order provides:

Within five (5) business days of the date of this Order, Defendant will provide
access to his personal computers and other devices, if any, to an independent,
third-party forensic discovery vendor . . . so that FNRM can be assured that its
information has not been compromised and to facilitate its return to FNRM.

(Doc. No. 10 at 2.)The Stipulated Order does not explicitly reference email accounts, and the
Court is not convinced that the email accounts fall under the langaagess to his personal
computers and other devices” used in the Or@@oc. Nos. 10, 3A3.) Therefore, the delay
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C. Findings of Civil Contempt
The Court finds that Plaintiff has proven by cleand convincing evidence that
Kolongowski is in civil contempt for failure to comply with the Stipulated Ordéedi&ebruary
25, 2016. First, he violated the Order by his involvement with, and Trident actually doin
business with, The Castle Group. Second, he did not turn over hidrhvaravithin the required
five-day period under the Order.
D. Sanctions
The Court must now determine what sanctions are appropriate. As noted above, civil

contempt sanctions may be compensatory or coercRebin WoodsiInc., 28 F.3d at 400.

Plaintiff requests compensatory sanctions against Defendant KolongangkirridentRisk
Advisors LLC.? (Doc. No. 29-1 at 17.)

Plaintiff seeks compensatory sanctions equal to all monies eaynéddent from he
Castle Groupand any other FNRM clients or prospetds(ld. at 18.) Plaintiff also correctly
argues that “[bJut forKolongowski’q attempts to circumvent the Stipulated Injunction, FNRM
would not have had to expend significant resources to obtain access to deaiche was
required to turn over for forensic imaging and examination within days of theidgd25],
2016 Stipulated Injunction.”1d.)

The Court agrees, amaintiff is entitled to compensatory sancti@ssfollows:

in receiving Kolongowski’s personal email account information is not a basiséling him
in civil contempt of the Stipulated Order.

® Although Plaintiff states that “FNRM is entitled to both” tgpef sanctions, it is not clear
from its filings that it is seeking coerciganctions (SeeDoc. No. 291 at 1718.) Because
Plaintiff's argument focuses solely on compensativil contempt sanctionghe Courtneed
not considercoercive sanctions.

19 No evidence was presented at the contempt hearing that Trident was paid fees from any
“prospect” of Plaintiff other than The Castle Group.
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e All monies earned by Trident fromh& Castle Groupwhich as of December 2016
totaled $33,067.17

e Legalfees andothercosts incurred by Plaintiff due to Kolongowski's noncompliance
with the Stipulated Order as detailed above.

The Courtwill require Plaintiff to file an affidavitcertifying the legal fees and costs that it
incurred as a result éfolongowski’'sviolation of the Stipulated Order. Defendant Kolongowski
shall also file an affidavit certifying the total amount Trident Risk Advisots; has invoiced
The Castle GroupFollowing receipt ofthe affidavit, the Court willenter an Order setting forth
the totalamount Kolongowskmust reimburse Plaintiff for violation of the Stipulated Order
V. CONCLUSION

For the foregoing reasons, the Court will grant Plaintiff's Motion for ContéBpt. No.

29). An appropriate order follows.
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